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SUPREME COURT OF TEXAS. 


GALVESTON SESSION, 1875. 





JORDAN WILLIAMS AND OTHERS V. QuINCY DAVIDSON AND OTHERS. 


1. NUISANCE. See statement of the case for facts which, if true, will 
entitle a party to maintain a suit for equitable relief against one who 
obstructed a public highway if the obstruction is of a character to con- 
stitute a nuisance. 

2. COLONIZATION LAWS. The colonization laws in force in 1836 had no 
application to the condition of the city of Victoria, or its government 
after the change of government in 1836, and conferred no power on the 
City Council of said city to grant a franchise of a toll bridge in 1865. 

8. RIPARIAN PROPRIETOR. The riparian proprietor may be given a prefer- 
ence over others when applying for the right to exercise a franchise 
(i. e., a toll bridge), but his position in that respect does not confer the 
franchise. 

4. Priscription. When the mode of granting a particular franchise for 
more than thirty years has been, by notorious public act, such as an act 
of the Congress of the Republic, and afterward of the State, a claim to 
such franchise cannot be established by usage alone for thirty years, 
when no complaint is made of the loss or destruction of the records evi- 

’ dencing the grant. 

§ POWER OF A CITY TO GRANT A FRANCHISE. The power of the mayorand 
aldermen of an incorporated city to grant to private parties a franchise 
to erect a toll bridge across a river flowing through the city, was predi- 
cated on the following clauses in the charter of incorporation, viz. : 
«*The mayor and aldermen shall have the power to enact and enforce 

such ordinances and regulations as they may deem necessary for the 

** government of said town; provided the same do not conflict with the 
** Constitution and Laws of the Republic,” and ‘‘ shall have entire police 
“ofsaidtown.’”’ Held, 1. That these are nothing more than the ordinary 
powers granted to towns and cities for the exercise of their municipal 
authority. 2. That they do not embrace by fair implication the high 
governmental power of granting a franchise of a toll bridge to individuals. 
8. If the building of the bridge is necessary for the convenience or con- 
ducive to the general interests of the inhabitants of the city, the city will 
have the right to build it as a free bridge, to be paid for in a way clearly 
within the scope of its municipal authority, by taxation, but will not have 
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the right to erect a toll bridge, to be paid for by unequal burdens in the 
way of tolls, and resulting in embarking the city in a private partnership 
enterprise with individuals for profit, under the cover of exercising the 
municipal authority for the accomplishment of a public purpose. 

6. CONSTRUCTION OF MUNICIPAL CHARTER. The charter by which a munic- 
ipal corporation is created is its organic act. It can dono act and make 
no contract not authorized thereby ; and all acts done by it beyond the 
scope of its powers are void. 

%. Corporations. Courts should require of corporations in all cases to 
show a plain and clear ground for the authority they assume to exer- 
cise. 

8. A courtin charging a jury cannot assume material facts as established, 
which it is incumbent on the party claiming the benefit of them to prove, 
This is practically to dispense with the services of a jury in their appro- 
priate duty of finding the facts, 


ApprAt from Victoria. Tried below before the Hon. D. 
D. Claiborne. 


Davidson and others claimed to be owners of an iron bridge 
which spans the Guadalupe river at the town of Victoria. The 
town tract, consisting of four square leagues, lies in nearly 
equal parts upon each side of the river; while the town proper, 
one mile square, lies upon the east side. Between the blocks 
and lots of the town proper and the river’s edge, there is a 
reservation seventy-five varas wide for public uses, and called 
the levee; and on the opposite side there is a like reservation, 
between the river and the farm lots lying opposite the town 
proper. The bridge abuts on this reservation on each side, 
and connects with the town by a short road or approach, that 
has been made across the levee, and which strikes obliquely on 
the streets of the town proper. 

The plaintiffs alleged themselves to be residents of the town 
tract, on the west side, or residents of the town proper, owning 
and cultivating land on the west side, and they brought 
this suit to enjoin the defendants from charging them toll for 
crossing the bridge, and to compel the defendants to allowa 
free passage across it to the plaintiffs, their families, and 
teams, and to all other residents of the town tract of Victoria. 
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The petition of the plaintiffs set out that they sue for them 
‘selves, and all other inhabitants of the town tract. They 
alleged that the bridge is situated at the foot of Bustamente 
street, and in a highway of the town; that it touches the west 
bank of the river, where the roads from Goliad and other. 
places cross it, and is therefore part of the public highway lead- 
ing into the town from the west; that the land upon which 
the bridge stands is the property of the town, held in trust for 
the benefit of the inhabitants ; that the defendants demand toll 
of the plaintiffs and other citizens of the town tract, at half 
rates for ordinary crossing, and at full rates when engaged in 
transporting merchandise, ete. ; that defendants claim the right 
to keep the bridge and demand toll, under a contract made by 
the town with J. O. Wheeler, in 1865, which contract was sold 
by Wheeler’s administrator after his death, and now belongs to 
defendants; that under the contract with Wheeler, he was to 
have the exclusive right to keep a toll bridge for fifteen years ; 
he was to erect a wooden bridge and keep it in repair, and 
rebuild it if destroyed; he was to have the privilege of ob- 
structing the fords of the river up the town tract, and keeping 
them obstructed, and was to allow the people of the county to 
pass free over the bridge in their ordinary crossing, but not 
when driving stock, transporting merchandise, ete. It was also 
stipulated that the town would not keep or authorize any other 
bridge or ferry, and that at the end of fifteen years the bridge 
should become the property of the town. The petition further 
alleged, that after Wheeler’s death, the bridge was destroyed 
by high water, and the contract or franchise was sold; that 
afterward, modifications of the contract were made, first by 
agreement of the town council with the first purchasers, and 
afterward with the defendants, by which agreements it was at- 
tempted to confirm to the defendants all the rights held by 
Wheeler, with the modifications that the term should be ex- 
tended for ten years longer; that the defendants should build 
an iron bridge; that they should pay over to the town twenty- 
five per cent. of the net income; that the free crossing should 
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be abolished, and that the inhabitants of the town and county 
should be charged toll at half rates for their ordinary crossing, 
‘ and full rate when transporting merchandise, etc. The peti- 
tion further alleged that the County Court of Victoria county 
had fixed the rates of toll for the bridge, but had not author- 
ized the defendants to erect a toll bridge; that the defendants 
were not incorporated, and that no authority to erect a toll 
brilge had been granted to them by the Legislature of the 
State. That, in 1865, there was a good ford across the river 
about three hundred yards above the site of the bridge ; that 
Wheeler obstructed this ford, and that the defendants had kept 
up the obstructions, and that the municipal government of the 
town had acquiesced in these obstructions under the contract, 
and had abstained from establishing other fords, ferries or 
bridges. 

The relief prayed for was, that the defendants might be 
“ perpetually enjoined from demanding or receiving toll for 
“the passage of any residents of the town of Victoria, or of the 
“ property of such residents, over the bridge of defendants here- 
“in described; or over any bridge they, under their said con- 
“tracts, may erect in place of the present, should the same be 
“destroyed ; or over any ferry that the defendants may use in 
“ place of said bridge, should the same be destroyed.” 

By amendment, the plaintiffs afterward alleged that Busta- 
mente street, by a deflection, crossed the levee and reached the 
bridge, and that the highway from the west crossed the levee 
to the bridge on the west side. They also alleged that their 
land, on the west side of the river, was depreciated in value, 
because they had to pay toll on the bridge in hauling the pro- 
ducts to market. 

By further amendment, they excepted the Hon. T. 0. Barden 
(the judge of the court) from the inhabitants of Victoria, for 
whom they sued, and for whom they prayed the relief above 
stated. 

The defendants excepted to this petition, on the ground that 
the matters and things alleged in it, did not entitle the plain- 
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tiffs to the relief they asked, nor to any relief that could be 
granted under their prayer for general relief. 

The court overruled these exceptions, and this ruling was 
assigned for error. 

The defendants answered. In addition to a general denial, 
they set up special defenses, as follows: 

“ First. They admitted that they owned an iron bridge, 
“which they had erected at great expense, under a contract with 
“the town of Victoria, and that they charged toll from the 
“ plaintiffs and others, whenever they chose to cross the bridge. 

* Second. They set up the contract made by the town with 
“Wheeler, April 17, 1865, which they alleged was made as a 
“substitute for and in extension of a previous contract, made 
“by the tewn with Owens & Sutton, in 1849, and of which 
“ Wheeler had become the owner. They also set up the mod- 
“‘ifications of the contract of 1865, made by agreement between 
“the defendants and the town council. They insisted that 
“the town of Victoria had the legal right and power to make 
“the contracts, and to make the modifications of them ; that 
“the town of Victoria had always had and exercised the right 
“and power to establish ferries or toll bridges across the Gua- 
“dalupe within her limits; that she derived this power from 
“her organization under the colonization laws of Coahuila and 
“ Texas, and also from the provisions of her charter granted by 
“the Republic of Texas, on the 5th of February, 1840. 

“ Third. That the town of Victoria had for more than thirty 
“years claimed and exercised the exclusive right to establish 
“and keep either a ferry or a toll bridge across the Guadalupe 
“river, within the town tract; and for the same length of time 
“had claimed and exercised the right to grant, by contract, to 
“ individuals, the exclusive privilege of keeping either a ferry 
“ora bridge, as the case might be, and that this claim and 
“right of the town had been recognized, for the same length 
“of time, by the County Court of Victoria county; that this 
“right was recognized by said court by granting license to the 
“town to keep a public ferry—which license was granted in 
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1840, and afterward, till the first bridge was finished in 1851, 
“and was granted thereafter whanever a resort to a ferry “me 
“came necessary by reason of the destruction of the bridge; 
“that said court recognized the right of the town to grant the 
“ exclusive privilege of keeping a toll bridge; for that in 1849, 
“after the town had, by contract, granted to Owens & Sutton 
“the exclusive right to keep a toll bridge for a term of twenty 

“ years, the said court, by order, granted license to said Owens 
“ & Sutton to keep such toll bridge for twenty years from first 
“of January, 1850—the court binding itself to renew the li- 
* cense annually, if necessary; and that said court had further 
“recognized this right, by making orders, from time to time, 
“to establish and regulate rates of toll upon the bridge erected 
“by Owens & Sutton, upon the several bridges erected by 
“Wheeler, and upon the iron bridge erected by the defend- 
“ ants. 

“ Fourth. The answer further stated that the bridge built 
“by Owens & Sutton was washed away; that J. O. Wheeler be- 
“came the owner of their contract, and that he erected a new 
“ bridge at a new place, some one hundred and fifty yards fur- 
“ ther down the river; and that this bridge was destroyed by high 
“water during the war. That in April, 1865, the town of Vic- 
“toria and said Wheeler made a new contract, the old contract 
“then having about five years torun. By this new contract, 
‘Wheeler agreed to build a new bridge, with the privilege of 
“keeping the same as a toll bridge for fifteen years from that 
“date. That Wheeler erected the bridge called for by his con- 
“tract, but that after his death, and in 1869, it was destYoyed 
“by high water; that the contract or franchise was sold by his 
“administrator, and afterwards became vested in the defend- 
“ants; that it had been several times modified, by consent of 
“the town and defendants, and that under the contract, as 
“ modified, these defendants had erected an iron bridge, at the 
“site of the Wheeler bridge, and at a cost of more than fifteen 
“thousand dollars. 


“Fifth. The defendants denied that they had demanded 
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“ of the plaintiffs, or others, any tolls, except:as they were en- 
“ titled to demand the same under the contract with the town, 
“and according to the rates established by the County Court. 

“ Siath. The defendants denied that their bridge stands in 
“ Bustamente street, or any other street, and denied that it 
“ forms part of any highway, or is in the line of any highway 
“ except such highways as have been made, or changed, for the 
“ purpose of reaching the bridge. 

*“« Seventh. They denied that they have placed or kept any 
“ obstructions in the ford mentioned. 

“ Highth. The defendants alleged that the town of Victoria 
“had for more than thirty years claimed and exercised the right 
* of granting by contract the exclusive privilege of maintaining 
‘a ferry or keeping a toll bridge across the Guadalupe river, 
“within her limits; and that the Republic of Texas, during its 
“ continuance, and the State of Texas, from its organization, in 
“1846, to the present time, had acquiesced in the exercise of 
“that right by the town. That, in 1849, the town exercised 
“ that right by granting to Owens & Sutton the exclusive priv- 
“ilege of keeping a toll bridge; that it exercised it again, in 
“1865, by renewing and extending that privilege to J. O. 
“ Wheeler; and exercised it repeatedly since, by the several 
“ modifications of the Wheeler contract, made by agreement 
“with the purchasers and holders thereof; and that on all 
“ these occasions, and on all others, the exercise of this right 
“by the town was acquiesced in by the State of Texas, by the 
“ County Court of Victoria county, and by the inhabitants of 
“the town and county. Wherefore the defendants said, that 
“if the right of the town to grant such exclusive privilege was 
“ not originally conferred by law, it had become vested by the 
“ long use and exercise of the same, and the long acquiescence 
“ aforesaid. 

“ Ninth. The defendants further say, that under the exclu- 
“sive privilege granted to Owens & Sutton, continued and 
“ regranted to Wheeler, and now held by the defendants, there 
“hus been continually kept and maintained a toll bridge across 
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“the Guadalupe river, at the town of Victoria, from the year 
* 1850 until the present time, excepting only the intervals when 
“the bridge having been swept away by high water, had not 
“ yet been rebuilt, in which intervals the place of a bridge was 
“supplied by a ferry, maintained by the holders of the bridge 
franchise, and operated under contract with the town. Where- 
“fore the defendants say that they, and those whose right they 
“hold, have for more than twenty years used, exercised, and 
“enjoyed, the peaceable, adverse, and uninterrupted right of 
“keeping a toll bridge across the Guadalupe river, at the town 
“ of Victoria. 

“ Tenth. The defendants further say, that besides the labor 
“and expense of building the bridge they are bound by their 
“contract, under penalty of forfeiture, to keep it in repair, and 
“to rebuild it if destroyed, to pay over quarterly one-fourth 
“of the net income to the town, and, at the expiration of the 
“term, to turn over the bridge itself, as the property of the 
“town; and that, meanwhile, the town retains its jurisdiction 
* over the bridge, and has, by the contract, the right to supers 
“ vise its condition and compel repairs to be made upon it. 

“ Eleventh. The defendants further allege, that the bridge is 
“ necessary for the convenience of the inhabitants of the town; 
“that the town was not able to build it by its own resources, 
“and that the expense and risk were so great that the bridge 
“could only be built by granting the exclusive privilege of 
“keeping it as a toll bridge fora term of years; that the bridge 
“erected by defendants is a great public benefit, and that it 
“affords to the plaintiffs, and all others, a passage across the 
“river, safer, more convenient, and cheaper, than could be 
“ provided by any other means, if the bridge were removed; 
“and that it yields a large revenue to the town, and thereby 
“ sreatly lessens the burden of taxation.” 

The plaintiffs filed exceptions to all the special matters of 
defense set up by the defendants. The court sustained all the 
exceptions; and this ruling was assigned for error. 

At the trial the judge peremptorily instructed the jury tliat 
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the defendants had shown no legal right to demand or receive 
toll upon their bridge; that the town of Victoria could not 
confer such right, and that they should find for the plaintiffs, 

A verdict having beeu rendered for the plaintiffs in ae- 
cordance with tris instruction, the court entered a decree 
perpetually enjoining the defendants from demanding toll of 
the plaintiffs, or of any other permanent resident of the town 
(except Hon. T. ©. Barden), for the passage of themselves, 
families, employees, animals or vehicles, over the iron bridge 
of defendants, or over any bridge or ferry they inight erect or 
keep in its place; and also decreeing that the plaintiffs and all 
other permanent residents of the town (except said Barden) 
have a free passage for themselves, families, employees, ani- 
mals, and vehicles, across the bridge of the defendants, so long 
as it is maintained and operated in its present location, under 
the contracts referred to. 

The defendants moved the court to correct the decree, so as 
to confine it to the plaintiffs named in the petition; but this 
motion was overruled; and this ruling was assigned as error. 

The evidence disclosed that at the time the bridge of appel- 
lants was erected, the contract between appellants and the 
town of Victoria provided that the inhabitants of the town 
shonld have free crossing over the bridge while engaged in 
their ordinary occupations; that by the contract under which 
the appellants claimed, Wheeler was “ authorized and empow- 
“ ered to obstruct, so as to prevent the use of the same, all the 
“ fords, present or future, on the Guadalupe river within the 
“ limits of the town tract of Victoria upon public highways, or 
“ used now or hereafter as public highways, and to keep the 
“ same so obstructed so long as the said Wheeler shall provide 
“a bridge or ferry for the passage of persons and property 
“ across said river, in accordance with this contract ;” that, 
after granting to Wheeler the right to construct the bridge, the 
following provision was incorporated in the contract: “ And 
“the said parties of the first part do hereby bind themselves 
“and their successors in office not to build or keep a bridge or 
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“ ferry across the said river, on said town tract, or authorize it 
“to be done, until after the termination of the said period of 
“ fifteen years ;” that the rights of Wheeler, under his contracts 
with the town, were all vested in the appellants, hy the several 
contracts made between the town and the appellants, with an 
extension of ten years’ time. The contract of the appellants 
with the town will expire in the year 1890. 

The evidence shows that for the last forty years the highways 
leading from the west have crossed the Guadalupe river near 
and at the place where the bridge now stands; that they have 
all entered upon the reservation at or a short distance above 
where the bridge now stands, as the means of crossing the river 
demanded ; that it has in effect been the same road at all times; 
and that there was no other public road leading into the town 
of Victoria from the west ; that the four leagues of land over 
which the town has jurisdiction embrace a water front on each 
side of the Guadalupe river, six miles in length; that Busta- 
mente (Bridge) street extends to the river, and did so prior to 
Whieeler’s contract ; that the bridge built by Owens and Sutton 
was built in 1851, and stood about one year, and, during the 
existence of that contract, no fords were obstructed ; that the 
tolls charged against the appellees from the 16th of July, 1872, 
to September 8, 1873, amounted to more than one thousand 
dollare: that lands on the west side of the river were dimin- 
ished invalue by the closing of the ford and establishment of 
the toll bridge. 


Glass & Callender, for appellants. The charter of the town 
granted by the Republic of Texas, February 5, 1840, contains, 
among others, two grants of power, either of which we take to 
be suflicient to authorize the town to erect and keep a toll 
bridge, or to contract with individuals to erect and keep it. 
The first grant of power to which we refer is in the 6th Section, 
and authorizes the town council “ to enact and enforce such or- 
“ dinances and regulations as they may deem necessary for the 
“ government of said town; provided the same do not conflict 
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“with the Constitution and laws of this Republic.” This is 
the power of local legislation, which, it has often been held, the 
State might well confer upon a municipal corporation, and 
which, as was well said by the Supreme Court of New Jersey, 
“ js, so far as it extends, a grant of sovereignty.” (State v. Clark, 
1 Dutch., 54; and Cooley on Cons. Lim., p. 191, and authorities 
there cited.) The jurisdiction of the town extended over the 
four leagues which constituted the town tract (Charter, Section 
2), and, within that territory, the power of legislation conferred 
upon the Town Council was limited only by the restriction that 
their ordinances should “ not conflict with the Constitution and 
“Jaws of the Republic.” Did an ordinance which authorized 
the erection of a toll bridge across the Guadalupe, within the 
town tract, conflict with that Constitution or those laws? If 
so, how and where? It is not: pretended that there was any 
provision of law which forbade the town of Victoria to erect a 
toll bridge, nor that there was any such prohibition upon the 
towns of the State generally. Ordinances and regulations 
that did not conflict with the Constitution and laws of the Re- 
public must mean all such local legislation as the Republic her- 
self might have enacted without violating her Constitution or 
conflicting with her general laws; it follows that the town 
might grant it under the authority of local legislation conferred 
by the Republic and continued by the State. 

There is nothing in the history of the country to give coun- 
tenance to the idea that a free bridge was expected. It is not 
usual for bridges over such streams as the Guadalupe, at Vie 
toria, to be free bridges ; and it would have been absurd, in 1840, 
when the charter was granted, for any one to expect the erec- 
tion of a free bridge, across such a river, in a region of so little 
population and wealth as the region of Victoria, and Victoria 
county, then was. Free bridges were no more to be expected 
than free ferries, and no sane man expected to find either. 

We conclude then that the authority to erect this toll bridge 
is necessarily implied in the power of local legislation conferred 
by the charter; for if the Republic herself—without making 
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any change in her Constitution or her general laws—could have 
authorized the erection of a toll bridge, by a direct grant of a 
franchise, then it was not in conflict with that Constitution or 
those laws for the town to grant that franchise, under the pow- 
ers of local government which the charter had conferred. 

But the authority of the town to erect a toll bridge is, as we 
understand it, also implied and conferred by another clause of 
the same section of the charter. It is there declared that the 
town council “shall have entire control of the police of said 
“town.” What is implied and comprehended in this grant of 


power? Surely it does not mean merely the control of the 
constabulary foree—the marshals and constables. This is but 
one, and an insignificant department of police. The Congress 
of the Republic had doubtless reference to police power in the 
sense in which jurists and legislators generally understand it ; 
as the power which extends to and controls all internal regula- 


tions of the local community——-which controls the intercourse 
of the inhabitants, and has special reference to all the means 
and avenues of inter-communication-——providing and controlling 
all roads, and streets, and ferries, and bridges, by which the 
citizens may pass from one part of the town to the other. 

A brief reference to the authorities will show that we have 
not misstated the proper scope of police power. Jeremy Ben- 
tham distributes it into eight branches, and of these he desig- 
nates the fifth as the “ Police of Interior Comniunications.” 
(See Edin. edit. of works, Pt. 9, 157, and cited by Cooley, 
Cons. Lim., note 1, 572.) Chief Justice Shaw, of Massachu- 
setts, described the police power, as “the power vested in the 
“ Legislature by the Constitution, to make, ordain, and estab- 
“lish all manner of wholesome and reasonable laws, statutes 
“and ordinances, either with penalties or without, not repug- 
“nant to the Constitution, as they shall judge to be for the 
“good and welfare of the commonwealth, and of the subjects 
“of the same.” (Com, v. Alger, 7 Cush., 84.) And Chief 
Justice Redficld, of Vermont (in Thorpe v. Rut. and Bur. R. R. 
Co., 27 Vt., 149), declared that “ by this general police power 
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“of the State, persons and property are subjected to all kinds 
“of restraints and burdens, in order to secure the general com- 
“fort, health and prosperity of the State.” (See Cooley on 
Cons. Lim., 573, 574.) And_it has been repeatedly held that the 
construction of bridges over navigable streams, as well as other 
streams, is a proper exercise of the police power of the State. 
(Ibid., 592; Dill. on Corp., Section 97.) 

Nor were the authorities of the town restricted to any par- 
ticular mode in which they might establish a bridge. They 
might, if they had thought fit, have raised by taxation the fund 
necessary to build the bridge, and might have made the tolls a 
perpetual revenue for the town, like the rent of stalls in a mar- 
ket-house; or they might have made it free, either immediate- 
ly or after a term of years. 

It the bridge had even been erected in a highway already 
established, it would not, for that reason, have been free for the 
use of the public, without the owner’s consent. This point was 
virtually decided in the case of the Jersey City and Bergen 
Railroad Company v. Jersey City and Hoboken Horse Rail- 
road Company (20 N. J., 61). In that case it was held that the 
rails of a horse railway, laid down in the street of a city, were 
not abandoned to the public or the city, or to other railway 
companies; and that it was “not competent for any person, nat- 
“ural or corporate, at his mere will, to appropriate the track 
“ of a horse railway company to his own use and convenience, 
“by adapting his carriage to such use for that purpose.” 

In the case above mentioned, the court decided that “ the 
“Legislature have the right, which is generally delegated to 
“the municipal government, to regulate the manner in which a 
“road or street shall be formed and used.” * * * “That 
“the State, or those to whom it has delegated the authority, 
“ has the right to set apart a proper portion of the street for a 
“street railroad, if that railroad is to accommodate the public 
“ travel, for which the street was designed.” * * * “Ap4d 
“that it makes no difference that the road is constructed and . 
“operated by an incorporated company for their own gain.” 
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Such an appropriation of a portion of a public street has been 
sustained by the courts in other cases. (See Dillon on Corp.,, 
Section 558 and note ; R. R. Co. v. Applegate, 8 Dana, 289; 
Wolfe v. R. R. Co., 15 B. Mon., 404; R. R. Co. v. Brown, 
17- B. Mon., 763; Slatten v. R. R. Co., 29 Lowa, 148; In 
gram v. Chic. R. R. Co., 34 Iowa, 249. See also Brown v 
Duplessis, 14 La. An., 854; 2 Red. Railways, 373; Wilburn », 
Cedar Rapids, 12 Iowa, 246; Brooklyn v. City R. R. Co., 47 
N. Y., 475; Murphy v. Chicago, 29 Ill., 279; Henchman », 
Pat. Horse R. R., 17 N. J. Eq., 75.) 

“The proprietors of the adjoining banks have a right to use 
“ the land and water of the river, as regards the public, in any 
“ way not inconsistent with the easement” of navigation. (2 
Kent’s Com., 427.) 

The ordinance of Congress, of 1787, declared the navigable 
waters leading into the Mississippi and St. Lawrence to be com 
mon highways, and forever free. “ But,” said the Supreme 
Court of Ohio, “this provision did not abolish or impair the 
“ common law principle that he who owns the land on both 
“ banks owns the entire river, subject only to the easement of 
“ navigation ; and he who owns the land upon one bank only, 
“ owns to the middle of the river, subject to the same ease- 
“ment.” (Gavitt v. Chambers, 3 Ohio Rep., 496.) 

If this rule should be regarded as in any wise affected by the 
provision of our statute that surveys should not run across navi- 
gable rivers, that statute does not touch this case; for the town 
holds under the old Mexican survey of the town tract, which 
did run across the river, and which survey the Republic recog- 
nized and confirmed. 

In the case of Dutton v. Strong, decided by the Supreme 
Court of the United States (1 Black. 23), one of the main ques- 
tions was, whether a bridge pier, extended by the riparian pro- 
prietor for several hundred fect into the lake, and kept for pri- 
vate use, was a nuisance because erected without special authority 
from the Legislature ; and also, whether, for the same reason, 
the public could use it without the owner’s consent; and it was 
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held that it was not a nuisance, and that the public had no 
right to use it; and it was further held that a riparian propri- 
etor had a right to construct such a bridge pier for private or 
for public use, if no positive law was violated in the erection, 
and it was not an obstruction to navigation. 

In the case of Yates v. Milwaukee (10 Wall., 497), the same 
court asserted this right ot the riparian owner with still greater 
clearness and force. Yates owned a lot upon one side of the 
Milwankee river, a navigable stream, and declared by law to be 
a highway and forever free. He had extended a wharf one 
hundred and ninety feet, to the navigable part of the river, and 
the question was whether this was a nuisance, which the city 
authorities could abate under their power to establish wharf 
lines, ete. The court concede, in their opinion, that as the lot 
was probably a part of the public lands of the United States, 
the title of Yates was limited to the margin of the stream ; and 
then proceed to declare: 

“ But whether the title of the owner of such a lot extends 
“ beyond dry land or not, he is certainly entitled to the rights 
“ of a riparian proprietor whose land is bounded by a navigable 
“stream; and among these rights are access to the navigable 
“ part of the river from the front of his lot; the right to make 
“a landing, wharf, or pier, for his own use, or for the use of 
“the public, subject to such general rules and regulations as 
“the Legislature may see proper to impose for the protection 
“ of the rights of the public, whatever those rights may be.” 
* * * © This riparian right is property, and is valuable, 
* and though it must be enjoyed in due subjection to the rights 
“ of the public, it cannot be arbitrarily or capriciously destroyed 
“ or impaired.” (Ibid., 504; and see Pipkin ». Wynn, 2 Dev. 
(Law), 404; Bowman v. Watken, 2 McLean, 376.) 

In the case ot Johnson v. Erskine (9 Texas, 10), this court 
(per Judge Lipscomb) described the right to keep a ferry on 
one’s own land as a “natural right,’ which the statute had 
abridged by requiring a license; and declared that, independ- 
ently of all statutory enactments, the appellants in that case, 
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who had. kept a ferry upon the Guadalupe, “were under no 
“ moral obligation to give a bond before they could exercise the 
“ privilege of keeping a ferry-boat upon their own lands, and 
“ demanding a.compensation from those who received their ser- 
“ vices.” 

If this be so, the right remains a “natural right,” not 
abridged nor regulated by statute ; and the town, as riparian 
owner, might exercise it. If that law is in force, then we sy 
the bridge of the town was originally licensed by the Cou. + 
Court, and has been recognized by that court ever since. 

Fourth, If all other defenses should be deemed defective, we 
insist that the title of the town and of the defendants under the 
town to this bridge franchise, is sufficiently fortified by prescrip- 
tion, and cannot now be disturbed. It was against the defense 
by prescription that plaintiffs’ exceptions were chiefly leveled ; 
and the main objection appears to be that it was an attempt to 
prescribe against a public law. 

We remark, here, that we are speaking of prescription proper 
—of presuming grants of franchises and other incorporeal he- 
reditaments—and not of presuming a grant of land by the 
State ; and the cases in Texas in which this court has refused to 
presume such a grant of land for more than ten years’ occupa- 
tion, have no application to the case at bar. 

That we have correctly stated the law in regard to grants of 
franchises, etc., will appear from an examination of a few au- 
thorities : 3 

“ Even a grant or charter from the crown, though it can only 
“be by matter of record, may be presumed in favor of rights 
“ of which parties have long been in the quiet and peaceable 
“ possession, notwithstanding the maxim, nullwm tempus oc- 
“currit regi.” (3 Bacon’s Abr., Title Evidence, 618, 619, 
and authorities there cited.) “The general rule with re- 
“ gard to prescriptive claims is, that every such claim is good if 
“ by possibility it might have had a legal commencement (1 
“Term R., 667); and from upward of twenty years’ enjoy- 
“ ment of an easement or profit 4 prendre, grarits, or, as Lord 
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* Kenyon ‘said, even a hundred grants will be presumed, even 
“ against the crown, if, by possibility, they could legally have 
“been made.” (11 East., 284, 495; Chitty’s note, 2 Black. 
Com., 265, side page.) 

“In the United States,” says Greenleaf, “ grants have been 
“very freely presumed upon proof of an adverse, exclusive and 
“uninterrupted enjoyment for twenty years. By the weight 
* of authority, as well as the preponderance of opinion, it may 
“be stated as the general rule of American law, that such an 
“enjoyment of an incorporeal hereditament affords a conclu- 
“sive presumption of a grant, or a right, as the case may be, 
“which is to be applied as a praswmptio juris et de jure, 
“ wherever a possibility by right may be acquired in any man- 
“ner known to the law.” (2 Green. Ev., Section 539). As to. 
ferry rights by prescription, see Harrison v. Young, 9 Geo., 
363 ; Pipkin v. Wynn, 2 Dev. (Law), 406 ; Bowman vw. Wathen, 
1 How. (U. §.), 189: 

It seems to us that this is decisive of the case at bar. We 
show the “ adverse, exclusive and uninterrupted enjoyment ” 
for more than “ twenty aad > and we insist that the law pre 
sumes our title good. 

There is nothing in the corporate or municipal character of 
the town that precludes it from the benefit of prescription. 
(Cooley on Cons. Lim., 197, 254, and note 3; Kent’s Com., 
442; Dill. on Munic. Corp., Section 529, and nett 2; Tyler on 
Eject. and Adv. Enjoy., 126.) In the case that is asvally cited 
to show that usage cannot confer a right on a town (Hood ». 
Lynn, 1 Allen, 103), it wase admitted that the usage may be 
good, if it is of “long continuance,” and is “ necessary to the ex- 
“ ercise of some corporate power, or the enjoyment of some cor- 
“ sorate right, or which contributes essentially to the necessities 
“ of and convenience of the inhabitants.” And the usage in the 
ease at bar is of this character. -It does contribute essentially 
to the necessities and convenience of the inhabitants of the town. 


Phillips, Lackey & Stayton, for appellees. The first: ques- 
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tion in this case is, have the appellees the right to maintain 
this suit for themselves and for the other permanent residents 
of the town of Victoria. 

Such right has long been recognized, where the question is 
one of general interest, and one or more sue, or defend for the 
whole; or where the parties are very numerous, and although 
they have or may have separate, distinct interests, yet it is im- . 
practicable to bring them all before court. (Story’s Equity 
Pleadings, Sections 94-97, 113, 114, 114a, 115, 120,-123, 
125, 126.) | 

- The rule is well expressed in the case of Smith e¢ al. wv. 
Swormstedt e¢ al., 16 Howard, U. §., 302, in the following 
language: “The rule is well established, that where the par- 
“ties interested are numerous, and the suit is for an object 
“common to them all, some of the body may maintain a bill 
“on behalf of themselves and of the others ; and a bill may be 
“ maintained against a portion of a numerous body of defend- 
“ants representing a common interest.” 

The appellees have the right to maintain this suit, notwith- 
standing the fact that the toll-gate of the appellants is a pub- 
lic nuisance; for the reason, that they show that they suffer 
an injury thereby which is distinct from that of the public in 
general ; and because the injury complained of is such that 
its continuance must occasion a constantly recurring grievance, 
which cannot be prevented otherwise than by an injunction. 
(Spencer v. London and Birmingham Railway Co., 8 Simons, 
197; The State of Pennsylvania v. The Wheeling Bridge Co., 
13 Howard, U. 8., 560-562, 564 and 567; Frink e¢ al. ». 
Laurence, 20 Conn., 117; Corning wv. Lowerre, 6 Johnson’s 
Chancery, 439; Mithau v. Sharp, 27 New. York, 625; 2 
Waterman’s Ed. on Injunctions, 261, 267, 268; Story’s Equity, 
Sections 924, 924a ; Green e¢ al. v. Oakes, 17 Illinois, 250.) 

In such cases, to prevent a multiplicity of suits and to set- 
tle the rights of all parties in one action, an injunction will be 
granted, and especially so when, as in this cause, the injury is 
continuous, and no other remedy will afford adequate relief. 
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(Pennsylvania Coal Co. v. the Delaware, etc., Canal Co., 31 
New York, 91; Lord Tenham v. Herbert, 2 Atkyns, 483 ; Mo- 
hawk and Hudson R, R. Co. v. Artcher et al., 6 Paige, 88; 
Story’s Equity, Sections 8538, 854, 855, 901, 924, 925, 928, 
930.) 

The bridge of the appellants is a part of the public highway 
or street, which every person has the right to travel upon with- 
out charge, unless the appellants have acquired, in some manner 
known to the law, the right to exact toll for the use of the 
same. (Dillon on Municipal Corporations, Sections 579, 441 ; 
Cooley’s Constitutional Limitations, 396, note 1; Chicago ». 
Powers, 42 Ill., 169: Manderschid v. Dubuque, 29 Iowa, 73 ; 
19 Iowa, 25; Angel on Highways, Section 40; 1 Newburn, 
U.S. D. C. Mich., 1857, in case of Russell v. Empire State.) 

To authorize the appellants to demand.and receive toll from 
persons passing over their bridge, they must. show that they 
have power, derived through a legislative grant, authorizing 
them so to do. : ; 

Chancellor Kent, in the third volume of his Commentaries 
(458), says: “ Another class of incorporeal hereditaments are 
“ franchises, being certain privileges conferred by grant from 
“the government, and vested in individuals * * * The 
“ privilege of making a road or establishing a ferry, and taking 
tolls for the use of the same, is a franchise, and the public 
“* have an interest in the same.” 

“ A franchise is a branch of the royal prerogative in the 
“hands of the subject.” (2 Black. Com., 37.) In the case of 
Prosser v. Wapello county (18 Iowa, 333, 334, 351), Judge 
Dillon, in delivering the opinion of the court, discusses the 
law upon this subject fully, and cites the decisions of the sev- 
eral State and Federal Courts upon the subject, and states, 
“That a party cannot set up a public ferry franchise, even on 
“his own land, without the consent of the State.” 

The decisions show, beyond controversy, that those’ who are 
authorized by law to exercise such rights, exercise them as the 
agents or trustees of the political power, and that they are in 
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no sense private, but continue after as well as before the grant 

to he but a portion of the power of the government delegated 
' to the subject. (Middle Bridge v. Marks, 13 Shipley, Me., 
328.) 

It is not pretended that the appellants have any charter em- 
powering them to demand toll; but they claim that through 
contracts made with the town of Victoria they have such 
rights. The contracts upon which the right is based are made 
a part of the appellants’ answers. 

This renders it necessary for us to consider the powers of the 
_ town under its charter; for it has no powers except such as are 

expressly given in its charter, or such as are necessarily or fair- 
ly implied in, or incident to the powers expressly granted, or 
essential to the declared objects or purposes of the corporation— 
not simply convenient, but indispensable. (Dillon on Municipal 
Corporations, Section 55; Miller v. Burch, 32 Texas, 210.) 
The rule is well expressed by Mr. Justice Nelson, in the case ’ 
of Minturn v. Larue (23 Howard, 430), in the following lan- 
guage: “It is a well-settled rule of construction of grants by 
“the Legislature to corporations, whether public or private, 
“that only such powers and rights can be exercised under them 
“as are clearly comprehended within the words of the act or 
“ derived therefrom by necessary implication, regard being had 
“to the object of the grant. Any ambiguity or doubt arising 
* ont of the terms used by the Legislature must be resolved in 
“favor of the public. The principle has been so often applied 
“in the construction of corporate powers, that we need not 
“stop to refer to authorities.” In Pennsylvania R. R. Co., v. 
Canal Commissioners (21 Penn. State 22), the Supreme Court 
of Pennsylvania used the following language: “ When a State 
“means to clothe a corporate body with a portion of her own 
.“ sovereignty, and to disarm herself to that extent of the pow- . 
“er that belongs to her, it is so easy to say so, that we will 
“never believe it to be meant where it is not said.” 
Before considering the powers of the town of Victoria itself, 
under its charter, another question may be properly considered, 
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which is: If the town by its charter had the power to construct 
and operate a toll bridge at the locus in quo, could the town 
delegate that right to the appellants ? } 

The powers conferred upon the town of Victoria were con- 
ferred upon it for a public purpose, and asa public trust, and 
are delegated powers. 

The Legislature, in conferring corporate powers upon the 
town, “ have selected the depositary of the powers which they 
* designed should be exercised, and in confiding it to such de- 
“ positary have impliedly prohibited its being exercised by any 
“ other agency. A trust created for any public purpose can- 
“ not be delegated at the will of the trustee.” (Covley’s Con- 
stitutional Limitations, 205; Clark v. Washington, 12 Wheaton, 
54; Dillon on Municipal Corporations, Section 60.) Judge 
Cooley, in his work on Constitutional Limitations (page 204), 
says: “ Another and very important limitation which rests 
“ upon municipal. powers is, that they shall be executed by the 
municipality itself; or by such agencies or officers as the 
“statute has pointed out.” Judge Dillon, in his work on 
Municipal Corporations (Section 60), says: “ The principle is a 
“plain one, that the public powers or trusts devolved by law 
“ or charter upon the council or governing body, to be exer- 
“ cised by it when and in such manner as it shall judge best, 
“ cannot be delegated to others.” (Oakland vw. Carpentier, 13 
Cal., 540; Whyte v. Nashville, 2 Swan, 364; Smith v. Morse, 
2 Cal., 524.) In the absence of a provision in the charter 
authorizing the town to delegate the powers which it might itself 
exercise, it must follow that the appellants cannot claim any- 
thing by virtue of the contracts relied upon. 

Judge Dillon, in his work on Municipal Corporations (Sec- 
tion 61), says: “ Powers are conferred upon municipal corpora- 
“tions for public purposes, and as their legislative powers 
“ cannot, as we have just seen, be delegated, so.they cannot be 
“bargained or bartered away. Such corporations may make 
“authorized contracts, but they have no power, as a party, to 
“ make contracts or pass by-laws which shall cede away, control 
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“or embarrass their legislative or governmental powers, or 
“ which shall disable them from performing their public duties. 
- “The cases cited illustrate this salutary principle in a great 
“variety of circumstances, and, for the protection of the citi- 
“zen, it is of the first importance that it shall be maintained by 
“ the courts in its full scope and vigor.” 

In illustration of the principle, see Milhau v. Sharp, 27 New 
York, 618; 5 Cowen, 540; State v. Graves, 19 Maryland, 
352; Dingman v. The People, 51 “Illinois, 277; Davis w. 
The Mayor, etc., 14 New York, 506; 3 Duer, 119; 8 Bush., 
415. 

Upon the same subject, Judge Cooley says: “ Equally in- 
“cumbent upon the State Legislature and these municipal 
“ bodies, is the restriction that they shall not adopt irrepeaiable 
“legislation. No legislative body can so part with its powers 
“ by any proceeding as not to be able to continue the exercise 
“of them. It can, and should exercise them again and again, 
“as often as the public interests require. Such a body has no 
power, even by contract, to control and embarrass its legisla- 
“tive powers and duties.” (Cooley’s Constitutional Limita- 
tions, 206; 13 Illinois, 413.) | 

The contracts upon which the appellants rely were not acts 
of legislation, but had all of the elements of contracts, and, if 
effective, would have the effect of depriving the municipal 
government of the power, at any time prior to the year 1890, of 
establishing, by ferry, bridge or ford, any crossing upon the 
Guadalupe river, within the limits of the town. } 

The appellants claim that the town government had full 
and ample control over all of its streets, highways, public 
grounds, bridges, ferries, and water courses, and claim that in 
regard thereto it was omnipotent. To this we answer, that all 
of the power which it could exercise over these matters, was 
a governmental power, which it could exercise only as the agent 
of the State, through the legislative powers conferred upon its 
Common Council, and that it was intrusted with such powers 

as it possesses for the welfare of the local community, as well 
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as for the general public good; such powers as it had, it could 
neither surrender nor delegate. 

Under such powers, and with means for the execution of the 
same, could the municipal government contract with the appel- 
lants, that for a period of twenty-five years, or for any period 
of time, that there should be no other means of crossing the 
Guadalupe for the distance of six miles, except such bridge or 
ferry as the appellants might erect ; and that they should have 
for their own exclusive benefit, to the prejudice of all other 
people, the right during such time to obstruct all fords then in 
existence, over which the people could cross during the greater 
portion of the year without expense; that there should be but 
one means of exit from the town westward, and that that should 
be strictly guarded by the toll-gate of the appellants ? 

We think that no greater abuse or rather usurpation of cor- 
porate powers was ever attempted, and that the contracts in 
every part, for the reasons here stated, even if the town had 
the power itself to erect and operate a toll bridge, are void. 
(27 New York, 618; 3 Duer, 119; 5 Cowen, 538.) _ 

A municipal corporation cannot lease or alienate any fran- 
chise-or property necessary to enable it to perform its duties 
to the State, without an express legislative permission so to do. 
(The York, ete., R. Co. v. Winans, 17 How., U. S.,39; Common- 
wealth v. Smith, 10 Allen, 449; Richards v. Sibley, 11 Allen, 66.) 

The next question is: Could the town of Victoria, under its 
charter, legally construct and operate a toll bridge at any point 
within the corporate limits? Under the sixth section of the 
charter, it is probably true that the town could legally have 
erected a free bridge at such point or points on the river as was 
necessary to the public good. (19 Iowa, 145.) The charter 
gave ample means to raise such funds as would have been 
necessary for that purpose. The charter does not in express 
terms confer the right, nor is it necessarily or fairly implied 
in or incident to the powers expressly granted, nor is it essen- 
tial to the declared objects and purposes of the corporation. 

If it was necessary to build a bridge or bridges, free struc- 
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tures would have supplied the necessity as fully as a toll bridge 
or bridges. 

Then it cannot be said, that power to build a toll bridge was 
essential to the declared objects and purposes of the corporation. 

The exercise of such a power may have been deemed conven- 
ient, but that it is convenient, in the absence of an express 
grant, is not sufficient to raise the power by implication; before 
such power will be implied, it must appear that the exercise of 
such power is indespensable. 

In the case of Clark v. Des Moines (19 Lowa, 223) it was held 
that the city of Des Moines, under its charter, which in express 
terms gave it power to “improve sidewalks, alleys, and 
“streets; to make by-laws necessary and proper for the good 
“regulation, safety, and health of the city,” had no power to 
erect atoll bridge. (See Bell v. Foucth, 21 lowa, 119; Diveley 
v. The City of Cedar Falls, 27 Iowa, 231. See also Colton e¢ al. 
v. Hanchett e¢ al., 13 Ill. ; Dillon on Mun. Cor., Section 580; see 
also the case of Russell v. the Empire State, 1 Newbern, U. 8. 
D. C. Michigan, 542.) 

The corporation could not embark in any business enter- 
prise which is in any sense essentially private, although the 
same may be incidentally connected with that which pertains 
to its public duties. (Dillon on Mun. Cor., Section 106.) 

The town has no powers derived from the colonization laws 
which would empower it to confer upon the appellants the 
rights which they claim. Under the instructions to commis- 
sioners, referred to by appellants (Paschal’s Digest, 631, 632), 
it is evident that it was the intention thereby to impose upon 
the towns a duty, rather than to confer a right. 

As riparian owner, the town held no property which it did 
not hold for a public purpose. In fact, under the ninth section 
of its charter, it held no property, whatever, which it did not 
hold as a public trust. (Bass v. Fauntleroy, 11 Texas, 698 ; The 
People v. Vanderbilt, 26 New York, 287; Dillon on Munici- 
pal Corporations, Section 40; Darlington w. Mayor, etc., 31 
New York, 164, 193, 205.) 
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Bat if it be admitted that the town was a riparian owner in 
a private sense, it will not better the position of the appellants ; 
for, as we have already seen, a mere riparian ownership will 
not authorize the owner, without a legislative grant, to erect and 
operate a toll bridge. (Dillon on Municipal Corporations, Sec- 
tions 72-74; see also the opinion of Judge Dillon in Prosser 
v. Wapello county, 18 Iowa, 332, 333, and the decisions of the 
several State and Federal Courts referred to in the same for a 
full discussion of this question.) 

Can the appellants claim any rights under prescription ? 

As a first reason why they cannot, their pleadings nowhere 
aver that the State ever granted such a franchise as appellants 
claim, even to the town itself. (Taylor v. Watkins, 26 Texas, 299.) 

If the town could claim such a right as is claimed in this 
case, in any event, the facts pleaded are not sufficient; for it 
appears that the town, when operating a ferry, did so under 
the general law regulating the subject, and not by virtue of any 
right otherwise obtained. | 

During all of the time that Wheeler operated the bridge, not 
only were the inhabitants of the town given free passage over. 
the same, but the like privilege was extended to the people of 
the county in their ordinary travel; and this privilege was 
continued to the inhabitants of the town under the contract 
made between the town and the appellants, under which the 
present bridge was built, until the 22d day of May, 1872, at 
which time, under the changed contract, the appellants for the 
first time set up their claim to demand toll from the inhabit- 
ants of the town. 

If these facts existed they do not confer the prescriptive 
right claimed. For, “when a corporation is found to exist by 
“ prescription, the same rule, as to construction of powers, we 
“apprehend, would apply as in other cases. The presumption 
“as to the powers granted, would be limited by the proof of the 
“‘ usage, and nothing could be taken by intendment which the 
“usage did not warrant.” (Cooley’s Constitutional Limita- 
tions, 198.) 
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When we consider that in this case the appellants claim to 
exercise one of the highest prerogatives of the government, 
and that the written law of the land, which first called into 
existence the corporation through whom the right in this cause 
is claimed, is still in existence, whereby the powers which the 
State conferred upon it may be easily known, we very much 
question if the appellants, if the facts would ordinarily warrant 
it, could set up the right claimed by prescription. 

Such an assertion of right is an assertion of right against 
the State, and it would seem that the maxim “ mullum tempus 
oceurrit regi” shall apply; this is especially true in all coun- 
tries where corporations are created and their powers defined 
by a written law which may at any time be seen. In his 
work on Municipal Corporations, Section 56, Judge Dillon 
says: “ A usage to give a right must, however, be long estab- 
* lished, and forty years’ duration was not considered, of itself, 
“to be sufficient for this purpose. But usage in this country 
“has a much more limited operation.” 

In the case of Hood v. Lynn (1 Allen), 103, Chief Justice 
Bigelow says: “ Usage cannot alter the case. An unlawful 
“expenditure of money cannot be rendered valid by usage, 
“ however long continued. Abuses of power and violations of 
“ right derive no sanction from time or custom.” 

The tribunal to which the power to authorize the construe- 
tion of toll bridges was granted, was composed of the “county 
“ commissioners, the justices of the peace, and the chief justice 
“ of the County Court.” (1 Laws, 145.) 

This tribunal was abolished by the Constitution of 1845, and 
the Legislature empowered to organize inferior courts. 

If the town, by its charter by the colonization law, nor by 
prescription had the right claimed, with the power to delegate, 
it must follow—the appellants having created a bridge in the 
public highway—that it is in their hands a free structure, just 
as it would have been had the town itself erected it, and this 
without reference to the fact that the appellants are holding 
under a contract under which the free ford was obstructed. 
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It is said by appellants that whatever the Legislature might 
do, the municipal corporation might do. We do not so under- 
stand the law. The power of the Legislature, subject only to 
the limitations placed upon it by the Constitutions of the State 
and of the United States, is supreme. Not so with the powers 
of a municipal government. Its charter is not only its consti- 
tution, but it alone enables it to exercise any power whatever, 
and it has no power except such as the State has thereby con- 
ferred upon it. 

That the Legislature has power to confer upon a municipal 
corporation, with power to delegate them, such powers as are 
claimed for the town in this case, we do not question; but that 
the Legislature has not done so in this case we think beyond 
question. 

Nor do we question, if the appellants had a charter empow- 
ering them to erect a toll bridge at the locus in quo, that the 
town would have the power to permit the use of the ground 
upon which it stands for that purpose; for, in that case, there 
would be an implied grant of power to the town, which it might 
exercise for or without a consideration, as it deemed best. 

Nor do we question the power of the Legislature, by an ex- 
press grant, to have conferred upon the appellants the right to 
use any part of the land held in trust by the town, for the pur- 
pose even of erecting thereon a toll bridge. 

The appellees simply ask that the appellants be not permitted 
to do what the town could not legally have done; 2. ¢., that 
they be not permitted to erect upon the public highway a toll- 
gate, and that the appellees be permitted to use their bridge, 
which they have made a part of the highway, just as they can 
use any other part of the street. 

The judgment gives this right, so long as the bridge of appel- 
lants stands where it does, under no authority other than the 
appellants have under the contracts on which they rely. 

The appellants claim that the contracts are inviolable, be- 
cause they are executed, and it would be unjust to them now 
to give a free crossing to the appellees after they have expended 
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money in the erection of their bridge. To this we answer, that 
at the time the bridge was erected the contract contemplated a 
free crossing to the inhabitants of the town, and the bridge was 
erected with that express understanding upon the part of the. 
appellants, which they now seek to violate. 

It is immaterial whether the roads and streets leading to the 
bridge were opened before it was constructed or not; for they 
are now the only avenues of ingress or egress for a distance of 
six miles, and without which the bridge would be valueless. 

The evidence, however, shows conclusively, that for the last 
forty years the highways on the west side of the river have all 
entered upon the reservation, which is itself a public way, at 
or near the place where it now strikes the bridge—that the 
highway has been essentially the same during that time. It is 
said by the appellants that the decree “gives a free pass to 
probably five thousand persons, and to unknown numbers of 
wagons, cattle, horses, and other animals.” That this is true, 
well illustrates the magnitude of the burden which the appel- 
lants have, in conjunction with the municipal authorities, at- 
tempted to impose upon the inhabitants of the town, for the 
purpose of enriching the appellants. From July, 1872, to Sep- 
tember, 1873, according to the pleadings of the appellants (Rec., 
68, 69), the charges of the appellants against the appellees 
(twenty-six in number) for toll, amounted to more than one 
thousand dollars. 

At the same ratio, for all the inhabitants of the town, the 
money received in one year would build many such bridges 
as the appellants own; yet they deem it a hardship that the 
inhabitants complain of this incubus, and they now ask that 
the same remain until the year 1890. 


Roserts, ©. J. Appellees obtained a decree, enjoining ap- 
pellants from charging them toll upon a toll bridge across the 
Guadalupe River, in the city of Victoria, from which an appeal 
has been taken. 

The questions in this case are: 
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First. Is the toll-gate kept on the bridge which prevents 
persons from crossing the river on it a nuisance ? 

Second. Have the defendants in error (who are the plaint- 
iffs below) sustained such special damages thereby, and have 
they such a common right as corporators as entitles them, for 
themselves and on behalf of their fellow-citizens of the city 
of Victoria, to maintain this suit to enjoin the defendants 
below (who are the plaintiffs in error) from obstructing their 
free passage over the bridge without paying the toll ? 

he first question depends upon two propositions. 

First. That the bridge is in and part of a public highway. 

Second. That the defendants are keeping up thereon a toll- 
gate, and charging toll for passage over the bridge, and 
thereby exercising a public franchise, without any lawful 
authority. 

Plaintitis allege that the bridge was a part of the highway 
at the time the suit was brought, and ever since the iron bridge 
was put in operation, which was several years before the suit 
was brought. They allege that there was no other passage 
across the river within the town tract of four leagues square 
extending on both sides of the river ; that there was no public 
road on the west side of the river, or street on the east side, in 
the city proper, provided and kept up by the public authorities 
of the city or county of Victoria, to cross at any other place 
than at the bridge; that the ford which the road formerly led 
to had been obstructed by the previous proprietor of (what 
was termed) the bridge franchise granted by the city; and such 
obstruction had been acquiesced in by the city and county; 
that the public road on the west side had been changed so as to 
come to the bridge, after it was built, and laid out and worked 
by the authority of the County Court; that the streets of the 
city led to the open levee, an open space of seventy-five varas 
an width out from the river bank (on both sides), dedicated by 
the city, and kept open, upon which the abutments of the bridge 
rested ; that the County Court recognized this bridge as being 
on and part of the highway by fixing the amount of toll that 
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should be charged; that the City Council procured it to be 
erected across the river, under a contract previously made with 
the original proprietor in 1865, and repeatedly confirmed to 
his successors, permitting all the other crossings to be obstruct- 
ed, and binding the city to establish no other ferry or bridge 
during the continuance of the contract, which, under the ex- 
tension granted, ends in 1890; that it is by virtue of this 
authority from the mayor and aldermen of the city alone, and 
by no grant from the County Court, or from the Legislature 
of the State, that defendants have erected and keep the toll 
bridge across the Guadalupe River, within the city limits of 
Victoria, one-fourth of the net proceeds of which are paid to 
the city, and three-fourths to the defendants; that said mayor 
and aldermen have no right to grant such a franchise to de- 
fendants, and that they have no such right from any source 
whatever ; that the plaintiffs are corporators within the city 
limits, some of them residing on one side and some on the 
other of said river, and own land on the west side of the river, 
which is diminished in value by the charging of toll on said 
bridge, by which they sustain a special damage, and are also 
damaged by the payment of toll in passing to and from the 
city proper in the ordinary pursuit of their business, and that 
as corporators of said city, they have in common with all other 
corporators, for whom also they sue, a right to the free use and 
passage over the highways, levee and streets of said city, in which 
they are prevented by the toll-gate and charge of tollin passing 
over the bridge; by which it is a nuisance, from which they 
are entitled to be freed by the equitable powers of the court. 

The defendants excepted to this petition generally and 
specially, which exceptions were overruled by the court. 

Supposing it to be a nuisance in and part of the public high- 
way of the city, as alleged, the plaintiffs stated facts which put 
them in a position to entitle them to bring a suit for equitable 
relief. 

(Green et al. v. Oakes, 17 Ill. Rep., 249; Inhabitants of M 
st. v. City of New Orleans, 14 An. La. R., 455; Colton e¢ al. 
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v. Hanchett, 13 Ill. R., 615; 2 Story’s Eq. Jur., 924a; Story’s 
Pleading, 102 to 118; 13 Howard, U. S., 564.) 

It may not be improper to remark that plaintiffs might not 
have been entitled, under their allegations, to all of the relief 
which they obtained by the decree of the court unconditionally. 
For, if the City Council had been made parties to the bill, as it 
would seem most proper to be done, the injunction might have 
been made to cease upon the highway being opened to the ford 
as formerly, and a means of crossing furnished to the citizens 
without being compelled to pass over the bridge. That would 
have restored them to their original rights and obviated any 
complaint, or at least right of complaint, as it would now seem 
to us, from the view we have of the case. And another reason 
why it is particularly appropriate to make the city a party in 
this suit, in order to do full equity to all of the parties, is, that 
if it be determined that the defendants have no authority to 
erect a tol] bridge, they should have the right to claim compen- 
sation from the city. for building a free bridge, or else be allowed 
to take away the materials of their bridge, as the law and the 
facts might be found to be in the premises. 

The most important question, however, in this case, is, as to 
whether or not the court erred in sustaining the exceptions of 
plaintiffs to the defendants’ special answers, in which they set 
up the facts upon which they claimed the right to exercise the 
franchise of keeping the toll bridge and charging toll thereat, 
as they did. 

This, indeed, is the great question in the case, not only as it 
concerns the parties litigant, but the public in general. 

The defendants, in their special answers, base their right 
mainly on the power of the mayor and aldermen of the city to 
grant to them this franchise. 

The answers in support of the right of the City Council to 
grant this franchise represent that, previous to 1836, in the 
foundation of the town, the commissioner of the colony was 
authorized by law to have a ferry established, the net proceeds 
of which were to be a part of the public fund. The charter 
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granted to the city in 1840 invested it with the ordinary pow- 
ers of municipal government and police, without any reference 
to a ferry franchise. Notwithstanding these, the City Council, 
as alleged in the answer, obtained from the County Court of 
Victoria county a license for a ferry. 

In 1859 the City Council contracted for the building of a toll 
bridge, and; from that time to the bringing of this suit, the City 
Council assumed to grant the franchise of a toll bridge, or of a 
ferry in the absence of a bridge, two of them having been 
destroyed previous to the building of the iron bridge, and said 
franchise was sold from one person to another, and the transfer 
was recognized, and the terms of the franchise changed from 
time to time. During all this time the County Court of Vic- 
toria county recognized the bridges built so far as to stipulate 
the amount of the toll to be charged, but never did directly 
grant, or assume to grant, the franchise. All these, with 
other merely incidental facts, being alleged in the special 
answer, the right of the City Council to grant the franchise of 
the toll bridge as it existed at the time this suit was brought, 
was sought to be deduced from them on the following 
grounds : 

First. As derived from the rights conferred upon the city by 
the colonization. : | 

It is sufficient to say that these laws had no application to the 
condition of the city or its government after the change of gov- 
ernment in 1836, and, at most, provided for the establishment 
of a public ferry through the agency of the commissioner of 
the colony. 

Second. As derived from the rights of the city as riparian 
owner. 

_ The riparian owner may be given a preference in the appli- 
cation for the right to exercise a franchise, but his position in 

that respect does not of itself confer the franchise. (Prosser v. 

Wapello County, Justice Dillon, 18 Iowa Rep., 333; Paschal’s 

Digest, Article 3841.) 

Third. As vested in the city by prescription. 
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A prescription presupposes a grant, which is not even al- 
leged to have been made, otherwise than as contained in the 
colonization laws of Coahuila and Texas previously referred to, 
and as implied in the city charter of 1840 under the Republic 
of Texas. Ever since the claim of this right to grant the pub- 
lic franchise to build a toll bridge in 1859, and long previously, 
the mode of granting the franchise of a toll bridge has been 
by a notorious public act, such as an act of the Congress of 
the Republic, and afterward by act of the Legislature, or by 
the act of the County Court, which in both cases are evidenced 
by the public records of the country. Under such circum- 
stances, the claim established by usage alone for twenty or 
thirty years would hardly be sufficient ground upon which to 
presume a grant, especially where there was no complaint of a 
loss or destruction of such records. 

But then the usage itself has been qualitied by continually 
getting the aid to the claim of the County Court in fixing the 
rates of toll, which is itself inconsistent with the claim of ab- 
solute right to the franchise. 

Fourth. As conferred by the city charter in 1840. 

This is the substantial ground of claim set up in the answer, 
and is predicated upon two clauses of the charter, as follows, to 
wit; “The Mayor and Aldermen shall have the power to 
“enact and enforce such ordinances and regulations as they 
“may deem necessary for the government of said town ; pro- 
“vided the same do not conflict with the Constitution and 
“laws of the Republic,” and “ shall have entire police of said 
“ town.” 

It is contended, that as it is alleged that the river is within 
the corporate limits of the city, that the power is derived by 
implication from the above-expressed provisions to grant a 
franchise in a toll bridge constructed across the river. 

Those above recited are the ordinary powers granted to 
towns and cities for the exercise of their municipal authority. 
The rule of construction is stated to be, that “a municipal cor- 
“ poration possesses and can exercise the following powers and 
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“none others: first, those granted in express words ; second, 
“those necessarily or fairly implied in, or incident to the 
“powers expressly granted ; third, those essential to the ob- 
“jects and purposes of the corporation, not simply convenient 
“but indispensable. Any fair, reasonable doubt concerning 
“the existence of the power, is resolved by the courts against 
“the corporation. Of every municipal corporation the charter 
‘“ or statute by which it is created is its organic act. Neither 
“can the corporation do any act, or make any contract not au- 
“thorized thereby. All acts beyond the scope of the powers 
“oranted are void.” (Dillon on Corporations, Section 55, 
101, 102; Minturn v. Larue, 23 Howard, 430. See opinion of 
Justice Bradley in The Mayor v. Ray, 19 Wallace, United States 
Rep., 475; Citizens S. & L. Ass. of Cleveland v. City of To- 
peka, Supreme Court United States, October Term, 1874; 
Penn. R. R. Co. v. Canal Commiss., 21 Penn. State R., 22. 

The general powers of municipal government granted toa _ 
city or town cannot be delegated, nor can they be bargained 
away, and they are to be exercised for public and. not for pri- 
vate purpases, (Dillon on Corp., Sections 60, 61, 108-110.) 
Under these well-established rules, the extent of the authority 
fairly to be implied from such general powers of municipal 
government and police as contained in the charter, may be 
deduced from the general purposes and objects for which towns 
and cities are incorporated. 

Those purposes and objects being peculiar to towns and cities 
define generally the limits of municipal authority. 

So far as it relates to the execution of the general laws of 
the land, there is no more necessity for an incorporation in a 
town or city, than in the country. Nor does the incorporation 
exclude within its boundaries the operation of the general laws 
as applicable to the whole country. But when people are 
placed in close contact in a town, or city, the safety of property 
and person there, the facility of transacting their business, the 
preservation of their health, and: the comforts and decencies of 
good society in their midst, require a great many minor, though 
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important regulations too minute and varied for general laws, 
and which are peculiar to their condition. These regulations 
are to be made in subordination, and not contrary to the gen- 
eral laws, still they go far beyond the general laws in prescrib- 
ing the civil conduct of persons in relation to their personal 
conduct and property. In order to make these additional 
regulations binding, the charter must be put in operation by an 
organization, or by the action of officers under it. An act in- 
corporating a town or city, therefore, is a law of the State, and 
more than an ordinary law; for it constitutes, when acted on, 
a sort of organic law, a constitution for a local self-govern- 
ment, within its territorial limits, extending in its scope to the 
extra regulations required for the good government of the city 
or town, to be enacted and carried into effect by its municipal 
otticers. 

Such are the peculiar powers granted to a city or town, in the 
general terms of government and police, as contained in the 
Charter of thecity of Victoria; and thus is the extent of its 
implied municipal authority to be determined and limited. 

It is none the less so because the inhabitants may be and are 
subject to the general laws, and some of its municipal officers 
may be invested by law with the authority to execute the gen- 
eral laws of the land, while at the same time they are executing 
those extra regulations that constitute the laws of the corpora- 
tion, the municipal government. From this view it is obvious 
that the general power of government and police, granted by the 
State government to the city of Victoria, in its charter of in- 
corporation, would not embrace, by fair implication, the high 
governmental power of granting a franchise of a toll bridge to 
individuals. That conclusion is strengthened by the fact, that 
from the terms of the charter the city limits extended both 
sides of the Guadalupe River, which must have been had in 
view by the Congress granting it, and still they made no express 
grant of such power. It is further strengthened by the fact 
that in 1836 the Congress of the Republic passed a law author- 
izing the County Courts to grant and regulate the terms of 
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this franchise of erecting and keeping a toll bridge on streams 
within the body of their respective counties, which, while it 

was in force, furnished an easy mode of granting toll bridge 

privileges, and which provision, however, is not found in the 

latter acts regulating the powers of the County Court, and 

which has not for many years past been acted on as a subsist- 

ing law. (Paschal’s Digest, 5244-6. See also Act of 1848, as 

to ferries and bridges, Article 1229.) 

It is strengthened also by the fact that this has been gener- 
ally regarded as so high a power of ‘government, that charters 
for toll bridges and turnpikes have been generally, if not uni- 
versally, granted by the direct legislation of the government in 
each instance. . 

Other objections to this attempted grant of a franchise by 
the Mayor and Aldermen of the city of Victoria, are found in 
their attempt to barter away their power of municipal govern-. 
ment, and in embracing a private in a public enterprise. For 
the sum and substance of the whole transaction is, that they 
took in a partner to make a toll bridge for profit, as well as con- 
venience of travel; they on their part furnishing the ground 
as riparian owners, and protection to the use of it as a toll 
bridge by their municipal authority, and allowing the fords to 
‘be obstructed and allowing them to remain so, and binding 
themselves not to make or grant permission to any other cross- 
ing of the river; the other partners, the bridge builders, were 
to furnish the capital, build the bridge, keep it in repair, collect 
the tolls, and divide the net proceeds, one-fourth to the city, 
and three-fourths to themselves, until 1890, when the bridge is 
to belong entirely to the city. But if this were decided to be 
legal, it might be, as it might have been, extended to 1980, as 
well as to 1890. 

Notwithstanding the incalculable benefits to the State of 
such municipal governments, the generality of the powers 
granted, often from want of attention in framing their charters, 
and their liability to perversion to the accomplishment of pri- 

vate ends, admonish courts, as has been well said by a distin- 
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guished anthor, “ to require of corporations, in all cases, to show 
“a plain and clear grant for the authority they assume to exer- 
“cise.” (Dillon on Municipal Corporations, 25.) And whena 
power is claimed to grant a franchise to individuals, such as a 
toll bridge, which is usually granted directly by the Legisla- 
ture in this State, and that power is not expressed, but sought 
to be implied from the general powers of municipal govern- 
ment and police that are expressly granted, if this be conceded, 
it might be difficult to see what limit there is to the. creation 
and perpetuation of private monopolies, in the hands of favored 
individuals. This would be certain to introduce into city 
governments the wiles and struggles for power and influence, 
to be used for private aggrandizement under pretense of ad- 
vancing the public good. 

If the building and preservation of this bridge is necessary 
for the convenience, and conducive to the general interests of 
the inhabitants of the city, just as the opening and repair of 
its streets are, the city may have the right to build it as a free 
bridge, tv be paid for in a way clearly within the scope of its 
municipal authority, by taxation, but not as a toll bridge, to be 
paid for by unequal burdens in the way of tolls, and resulting 
in embarking the city in a private partnership enterprise with 
individuals for profit, under the cover of exercising its munici- 
pal authority for the accomplishment of a public purpose. 

(Mullarky, Adin., v. The Town of Cedar Falls, 19 Lowa, 23 ; 
Divley v. The City of Cedar Falls, 27 Iowa, 231; Dillon on 
Mun. Cor., Sections 580, 552, and Section 106; Colton e¢ ad. 
v. Hactchet et a/., 13 Ill. R., 615; Clark v. The City of Des 
Moines, 19 Iowa R., 224; Bell v. Foutch, 21 Iowa R., 130; 

itizens, etc., v. The City of Topeka, Sup. Co. U. S., October 
Term, 1874.) 

Weare of opinion that the special answers of the defendants 
did not set up any facts entitling them to exercise this impor- 
tant franchise of keeping a toll bridge on the Guadalupe. river 
at Victoria, and that therefore the court did not err in sustain- 
ing plaintiffs’ exceptions to said special answers. 
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Upon this ruling being had, the defendants obtained leave 
to amend, and filed a general denial, and went to trial, thereby 
imposing on the plaintiffs the burden of proving the material 
facts in his petition, affirmatively alleged, to wit, that the 
bridge at the time of bringing the suit was in and part of the 
public highway, as alleged, and that plaintiffs were corporators 
of the city, and were so situated, with reference to their busi- 
ness and property, as alleged, that they sustained special dam- 
ages. 

Upon thetrial under this issue, all the facts as to the defend- 
ants’ right were adduced before the jury in evidence, by the 
plaintiffs or defendants, notwithstanding the special answers 
had been dismissed. The statement of facts shows that there 
was brought before the jury, in addition to the written evi- 
dence and copies of records, witnesses who gave a full his- 
tory of the different bridges, ferries, roads, and fords upon the 
river, and gave evidence as to the special damage to plaintiffs, 
and other matters involved in the issue there presented, and 
in which evidence there was considerable conflict. 

The court charged the jury as follows: “ It is admitted by 
“the defendants that the plaintiifs’ residences and possessions 
“ are as stated in their petition, and that they, the defendants, 
“erected, own, and charge the tolls for crossing the bridge, as 
“alleged in the plaintiffs’ petition.” 

“The defendants have not shown any legal right to collect 
“said tolls from plaintiffs, they not being the riparian pro- 
“ prietors of the banks of the river, without which proprietor- 
“ship they have no right to demand or receive tolls for cross- 
“ing passengers or freights over their bridge across the Gua- 
“ dalupe river, in the town of Victoria; nor had the corporate 
‘authorities of said town any authority of law to confer such 
“right upon them. The jury will therefore find for the 
“ plaintiffs.” 

There are several objections to this charge. 

First. It assumes facts which, so far as they were material, 
it was incumbent on the plaintiffs to prove. 
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Second. The facts assumed as a predicate for the verdict, 
were not sufficient, in and of themselves to shave, ustained the 
verdict if they had been proved. 

Third. The shape of the charge is such as to dispense with 
the services of the jury entirely-in their appropriate duty of 
finding the facts under the issue, according to the evidence 
adduced before them, in support of the material allegations of 
the plaintiffs’ petition : the only province left them was to write 
the verdict as directed by the judge. 

In a case in which there was no written evidence for the 
court to construe, bat in which the proof was plainly in favor 
of the defendant, the court instructed the jury to find for the 
defendant. The Supreme Court of this State reversed the 
judgment on that account, and in the opinion say, * He direct- 
“ed the jury-to find a verdict for the defendant. -It was 
“going too far. It is doubtless what the jury ought to have 
“ done, from the previous part of his charge on the law of the 
“case. It was his duty only to declare the law; this he had 
“done, and that correctly. He had no right to tell them that 
“they must find a verdict for either plaintiff or r defendant.” 
(Reynolds v. Wiliams, 1 Texas, 313.) 

Where the court, in duanging the jury, must declare the 
legal effect of admitted facts, or of records or other written 
evidence, to such an extent as to substantially decide the whole 
ease, such a direct charge would not be error. (Mitchell v. De 
Witt, 20 Texas, 299; Reid v, Reid, 11 Texas, 593.) To go 
further would be a denial of the right of trial by a jury of the 
country. 

The case now under. consideration did not admit of such a 
charge, however plainly the facts in evidence may be deemed 
to be in favor of the plaintiffs. This follows from the nature 
of the facts, and the evidence offered in support of them, which 
were necessary to support the material allegations of the peti- 
tion under the issue formed by a general denial pleaded by the 
defendants below. 

Under the issue, it was incumbent on the plaintiffs to prove 
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such facts as would establish the bridge to be in and part of 
the public highway at the time the suit was brought; such 
affirmative facts as would establish, prima facie at least, that 
the defendants had no legal right to erect a gate and charge toll 
for crossing the bridge, not having a franchise therefor; and 
such facts as showed a common right as cdrporators, and a spe- 
cial damage. These facts were not admitted, nor were they or 
could they have been established by record or written evidence, 
to such an extent as to have justified this direct charge in 
favor of the plaintiffs below. 

For this error the case should be reversed and remanded. 

It is unnecessary to express any opinion as to the suffi- 
ciency of the evidence to sustain the allegations of the peti- 
tion. 

It is contended by the defendants that they have in good 
faith erected this bridge at great expense, under a contract with 
the mayor and aldermen, and that it is a great public benefit to 
the city, and that they will sustain great loss if this suit is 
allowed to prevail. In consideration of those facts, and in jus- 
tice to them, it may not be improper to suggest that the mayor 
and aldermen should be made parties to this suit, so that ‘the 
defendants may have their remedy against the city for compen- 
sation if they can show themselves legally entitled to demand 
the same for a beneficial public work made by them at the in- 
stance and for the benefit of the city, the use of which the city 
continues to enjoy. Or, as said in another part of the opinion, 
the city may re-open and make fit for use the ford and roads to 
it, so as to obviate the complaint of plaintiffs, leaving defend- 
ants and the State to settle the matter of continuing the exer- 
cise of such a public franchise. Or, if not these, some other 
‘means may be lawfully found, so as to do justice to all the par- 
ties concerned. These suggestions are made, of course, with- 
out indicating any positive direction, or opinion given in ad- 
vance, as to the legality of any alternative course. The great 
learning and ability displayed in the arguments and briefs on 
both sides, give promise that the real equity of the case may be 
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reached, upon some such mode of proceeding, upon another 
trial, so that whatever wrong there may be, may be rectitied 
with as little injury as practicable to any of the parties con- 
cerned, which should be the leading object in all courts, and 
especially in a court of equity. 
The judgment is reversed and the cause remanded. 
Reversed and remanded. 
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. STARE DECISIS. The rule of stare decisis applies when a decision has 


been recognized as a lawof property, and conflicting demands haye been 
adjusted, and contracts made with reference to and on faith of it; but 
not to questions involving the construction and interpretation of the or- 
ganic law, the structure of the government, and the limitations upon the 
legislative and executive power as safeguards against tyranny and op- 
pression. 


. SCHOOL-DISsTRICTS. The Constitution requires the State to be divided 


into convenient school-districts, and boards of school directors appointed 
for such districts, to whom important legislative powers may be in- 
trusted; there is nothing tending to show that this power could be dele- 
gated to the superintendent of public instruction or other officers, 

THE SUPERINTENDENT OF PUBLIC INSTRUCTION is an executive officer, 
and his duties belong to the executive character. 

Nor can the Legislature deprive the superintendent of his constitutional 
power by requiring its exercise in conjunction with some other 
officer. 


- It is evident that the school-districts (formed by laying off the State into 


convenient districts) are the basis of the school-system contemplated in 
the Constitution. The local boards of directors and the superintendent 
of public instruction are intended to be the leading and essential factors 
in the school-system. 


. When the school-districts have been so formed, the legislative power al- 


lowed to be delegated to them must be really vested in them ; it cannot 
be vested in some other tribunal. 


. The Legislature cannot delegate any of its powers unless authorized to do 


so by the Constitution; such delegation of power for the support and 
maintenance of public schools can only be made to the local boards ; 
any other powers exerted to this end by the Legislature, must be exer- 
cised directly by it. 

The Legislature could give the district boards legislative power to man- 
age the accrued school-fuads of the districts, and the question of how 
much deficiency was necessary for building school-houses and support- 
ing schools, and the levy of a tax for such deficiency by such boards as 
quasi corporations, 


. The machinery of the district boards is necessary in ascertaining the 


wants of each district, and to that end, the Constitution provides for 
raising such sum by taxation in the several school-districts ‘as will be 
** necessary ” for school-purposes. 

The determination of the amount of the levy, within the maximum fixed 
by the Legislature, by the district boards, may be regarded as the exer- 
cise of legislative powers in regard to the school-fund of the district. 
By the school-system adopted by the Legislature, April 24, 1871, the 
functions and duties of the superintendent and of the district boards are 
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taken from them and conferred upon a board of education created by 
this law, consisting of the superintendent of public instruction, Gov- 
ernor, and attorney-general. 

By the Constitution, the superintendent of publie instruction has the 
supervision of the public free schools, is required to perform such other 
(executive) duties as the Legislature may require, to recommend need- 
ful amendments to the school-laws, and to report to each session of the 
Legislature the condition of the schools. By the statute, these powers 
are conferred on the board of edueation, besides other duties. such as 
forming rules for the government of schools, examination of teachers 
and their compensation. the studies to be pursued, and the authority to 
prescribe the manner of collecting and disbursing the one per cent. 
school-tax. 

This statute, and the regulations of the board of education, confer the 
power of taxation and the mode of its collection nominally upon the 
district board of directors, but it is really retained and exercised by the 
board of education. 

Discussion of the “rules”? and circulars of the board of education, as 
compared with the school-system contemplated by the Constitution. 
The authority conferred by this statute upon the board of education, 
and the right to collect this tax, cannot be sanctioned unless authority 
be shown in a plain and unequivocal warrant in the Constitution grant- 
ing these powers. ‘*This,’’ the court says, ‘‘ cannot be done.”’ 

Held, that neither the Governor nor attorney-general. consistently with 
the limitations and restrictions in the Constitution, can become members 
of the board of education, or discharge the duties pertaining thereto. 
The members of the board of education, besides having legislative au- 
thority, are officers or hold agencics of public trust, and which cannot 
be held or exercised by such officers as are prohibited from holding two 
offices, agencies, etc., by the Constitution. 

Powers of the board of education enumerated, which are held to be legis- 
lative, and which, while they may be transacted through other instru- 
mentalities, cannot be delegated to officers in the executive department 
of the government. 

The one per cent. school-tax was not levied by directors of such school- 
districts as was comtemplated by the Constitution. : 

The act of April 24, 1871, indicates the agencies for, and requires them 
to subdivide the State into convenient school districts, but these agents 
have not, in fact, exercised the legal discretion intrusted to them, but 
have acted altogether under the control of the board of education. 

The supervisors appointed under this act either divided their territory, 
by designating each county as a school-district, or they adopted the divis- 
jon as made under the act of August 13, 1870. This cannot be regarded 
as a legal subdivision of the State into convenient school-districts. 
The act of August 13, 1870, creating each county a school-district, was 
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modified by the act of 1871, providing that the supervisors should sub- 
divide their territory. The amendments were not recognized or acted 
upon in this regard by the board of education. 

23. Kinney v. Zimpleman, 36 Texas, 564, overruled. 


P. J. Willis and Richard S. Willis, as partners under the 
firm-name of P. J. Willis & Bro., filed their petition in the 
District Court, praying in their own behalf, and in behalf of 
others of like interests, for a writ of injunction, to restrain the 
sheriff of Galveston county, and the Board of Education, and the 
Board of School Directors of Galveston county from proceed- 
ing to collect from petitioners and others who might be per- 
mitted to become parties plaintiff, the school-tax of one per 
cent., the one-eighth of which was levied under the aet 
entitled, “ An Act to give effect to the several provisions of the 
“ Constitution, concerning taxes,” of April 22, 1871, and the 
other seven-eighths being claimed under the act entitled, “ An 
* Act to organize and maintain a system of public free schools 
“in the State of Texas,” of April 24, 1871. The District 
Judge, in his fiat granting the writ, refused to grant the writ 
against the collection of the first-named tax of one-eighth of one 
per cent., and granted the writ against the collection of the lat- 
ter-named tax of seven-eighths of one per cent., upon condition 
that petitioners pay the tax of one-eighth of one per cent. 

The District Judge refused to grant the writ in favor of the 
petitioners and all others of like interest, and granted the writ 
in favor of the petitioners, P. J. Willis & Bro. 

The petitioners paid to the sheriff of Galveston county, the 
tax of one-eighth of one per cent., amounting to the sum of four 
handred and thirty-one dollars and twenty-five cents, in com- 
pliance with the fiat of the District Judge, and the writ issued. 

The petition alleged, among other things, in substance, that 
the sheriff had levied upon and seized personal property of pe- 
titioners to the value of two thousand six hundred and twenty- 
five dollars, to pay said tax on their personal property, and had 
threatened to institute suit against them to recover the tax 
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upon their real: estate, as directed by the Board of Education, 
and that said tax, for which alien was claimed on the real 
estate of petitioners, and the institution vf such suit, constituted 
a cloud upon the title of said real estate. The sheriff of Gal- 
veston county had given no bond for the faithful collection of 
this tax, and was not able to respond in damages to petitioners 
and others of like interests, for the collection of this tax. That 
the tax of seven-eighths of one per cent. claimed under the 
school-law of April 24, 1871, had never been assessed. That 
the sheriff had no authority for the collection of said tax, other 
than instructions from the Board of Education. 

That the Board of Education is organized in contravention 
of Section 1, Article 2, and Section 50, Article 3, and Section 
14, Article 4, of the Constitution. That the orders, rules, and 
regulations of this board are legislative in their character, and 
are illegal, and furnish no authority to the sheriff for the ccl- 
lection of said tax. That the county of Galveston has not been 
sub-divided into school-districts, and that the Legislature could 
not delegate to these boards, as organized, the power to levy 
the tax sued for. That the Board of Education, and not the 
Board of School Directors of Galveston county, have levied this 
tax, if any tax has been levied. That the school-law of April 
24, 1871, was unconstitutional, and was not a law of the land, 
because not read on three several days in the House of Repre- 
sentatives while on its passage through the Legislature, and the 
constitutional rule was not dispensed with by any vote of the 
house. 

The defendants appeared, and moved to dissolve the injunc- 
tion for want of equity in plaintiffs’ petition. The court sus- 
tained the motion ; dissolved the injunction, and dismissed the 
petition. 

The allegations of appellants’ petition, entitling them to re- 
lief, raise the following points, which are insisted on in their 
briefs: 

First. That the sheriff of Galveston county has no authority 
to collect this tax. 
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Aud herein: 1st, because it is no part of his duty as the col- 
lector of State taxes. 

2d. The Board of Education could not legislate to im- 
pose this duty on the sheriff. 

3d. The Board of Education is organized in violation of 
Section 1, Article 2, Section 30, Article 3, Section 14, Article 
4, Section 42, Article 12, of the Constitution. 

Second. That the school-system as organized under the 
acts of April 24 and November 29, 1871, is not provided with 
local boards of directors, having the legislative powers enumer- 
ated in Section 3, Article 9, Constitution ; but, on the contrary, 
the system as organized is a creation of the Legislature, intri- 
cate and cumbersome in its machinery, and so constructed as to 
withdraw from the district school-boards all discretionary and 
legislative power, and to make them, in regard to the levy, col- 
lection, and disbursement of this tax, simply the mouth- -piece 
of the Board of Education. 

Third. That the Legislature did not divide the State into 
districts, as directed by Section 3, Article 9, but intrusted that 
duty to the Supervisors, and that the Supervisors disobeyed the 
laws of April 24, and November 29, 1871, refused to sub-divide 
the counties into districts, and created the counties into dis- 
tricts. For these reasons the boards of school directors ap- 
pointed to these districts by the Supervisors are held to be 
illegal. 

Fourth. That Sections 3 and 7, Article 9, Constitution, do 
not authorize the Legislature to delegate to the district boards 
the taxing power. 

Fifth. "That the act of April 24th, 1871, under which this 
tax is claimed to be levied, is unconstitutional and void. _ Lst, 
because it was passed without the three readings required by 
the constitutional rule, Section 24, Article 3, and without sus- 
pension of said rule. 

2d, because there was no great emergency, and the bill 
could not be thus irregularly passed even under a suspension 
of the rule. 
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Siath. That this tax has never been assessed against the prop- 
erty of appellants. 


Franklin & Trezevant, Ballinger, Mott & Jock, Robert M. 
Franklin, and C. 8. West, for appellants. 


Sheeks & Sneed, for appellees. This case involves the ques- 
tion of the constitutionality of the law under which the Board 
of School Directors levied the one per cent. school-tax, and the 
legality of their acts in relation to that tax in Galveston county. 

The constitutionality of the law and the action of the board 
were sustained by the District Court. 

We think that the following authorities show clearly that the 
ruling of the District Court was correct : 

(Kinney v. Zimpleman, 36 Texas, 554; Hall v. H. & T.C. 
R. R. Co.; Scanlan v. Galvan; 7 Kan. R., 274; 14 Wis. R., 
619; 21 Penn. R., 147; 9 Blackf., 266; 5 Blackt., 253; 1 
Blackf., 165; 6 Crouch, 87; Cooley’s Constitutional Limita- 
tiuns, 168, 171, 182; 1 Kan. R., 18; 4 Kan. R., 124, 141; 
7 Kan. R., 498; 5 Mich., 257; 13 Mich., 162, 501; 4 Peters, 
514; 11 Peters, 421; 4 Wall., 210; Peaz v. Talbott and Peaz 
v. Dimmitt, 39 Texas, 335.) 

On the point as to whether the law was read the proper 
number of times and other provisions of the Constitution as 
to the mode of passing laws were complied with, and the effect 
of such non-compliance, ete., etc., in support of the ruling of 
the court below, we refer to The State ex rel., etc, v. Young, 
5 Am. Law Reg. (N. 8.), 679; R. R. Co. v. Governor, 23 Mo., 
353; Dancombe v. Prindle, 12 Iowa, 1; Eld v. Gorham, 20 
Conn. 8; Touke v. Fleming, 13 Md., 392; People v. Supt. of 
Chenango, 4 Selden, 317; People v. Develin, 33 N. Y., 269; 
Evans v. Brown, 30 Ind., 514: 

The English authorities are to the same effect. 

So far this court has continually upheld the law and author- 
ized the collection of the tax. 


Nearly all the small property-holders of the State have paid 
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the tax. Stare decisis in this instance imports justice to the 
many who have paid by compelling the few who have not paid, 
but are taking advantage of their wealth to keep the tax-gath- 
erer at bay, to pay. 


Moors, J. The proper determination of each of these cases 
depends upon the validity or invalidity of the “ Act to organ- 
“ize and maintain a system of public schools,” approved April 
24, 1872, and the authority conferred thereby to collect: the 
taxes brought in question in them. The constitutionality of 
this law and the liability of the tax-payers for these taxes, has 
been sustained by this court in the cases of Kinney v. Zimple- 
man (36 Texas, 554; Bremond v. The State, 38 Texas, 116; 
Hall vw. H. & T. C. R. W. Co., 39 Texas, 286; Ireland v. Gor- 
don, 39 Texas, 253), and perhaps in others in which the cpin- - 
ion of the court has not been published. It may, therefore, be 
thought that the question should not be regarded by us as now 
open for discussion,—that whatever might be onr views, in 
respect to it, upon the principal of stare decisis, we should hold 
it as definitely settled and concluded. 

We cannot, however, regard the rule of stare decisis as hav- 
ing any just application to questions of the character involved 
in these cases. This doctrine grows out of the necessity for 
a uniform and settled rule of property, and definite basis for 
contracts and business transactions. If a decision is wrong, it 
is only when it,has been so long the rule of action, as that time 
and its continued application as the rule of right between par- 
ties demands the sanction of its error. Because, when a decis- 
ion has heen recognized as the law of property, and conflicting 
demands have been adjusted, and contracts have been made 
with reference to and on faith of it, greater injustice would be 
done to individuals, and more injury result to society by a 
reversal of such decision, though erroneous, than to follow and 
observe it. But when a decision is not of this character, upon 
no sound principle do we feel at liberty to perpetuate an error, 
into which either our predecessors or ourselves may have unad- 
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visedly fiillen, merely upon the ground of such erroneous decis- 
ion having been previously rendered. 

The questions to be considered in these cases have no applica- 
tion whatever to the title or transfer of property, or to matters 
of contract. They involve the construction and interpretation’ 
of the organic law, and present for consideration the structure 
of the government, the limitations upon legislative and execu- 
tive power, as safeguards against tyranny and oppression. Cer- 
tainly,it cannot be seriously insisted, that questions of this 
character can be disposed of by the doctrine of starve decisis. 
The former decisions of the court in such cases are unquestion- 
ably entitled to most respectful consideration, and should not 
be lightly disregarded or overruled. And in case of doubtful 
interpretation, a long-settled and well-recognized judicial in- 
terpretation, or even legislative or executive construction within 
the sphere of their respective functions, might be sufficient to 
turn the balanced scale. But in such case the former decision 
or previous construction is received and weighed merely as an 
authority tending to convince the judgment of the correctness 
of the particular conclusion, ‘and not as a rule to be followed 
without inquiry into its correctness. 

An additional reason why we do not feel at liberty to dispose 
of these cases on the authority of the decisions to which we 
have referred in similar cases, is, that we do not think the most 
vital objection to the right to collect the tax in question has 
been discussed or passed upon by the court in any of these 
cases. Indeed, if all the points discussed in the previous opin- 
ions were conceded to be correctly decided, it is, in our view of 
the matter, susceptible of demonstration that the judgments are 
erroneous. 

That our views in relation to the authority to levy and col- 
lect a school-tax may not be misunderstood, we deem it proper 
to say, that while we do not by any means concur in al] of the 
positions assumed in the opinions of the court in these cises, 
neither do we dissent from some of the most important of them. 
And while it is unnecessary for us at present to indicate particu- 
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larly those with which we agree and those from which we dis- 


sent, we desire to be understood as expressing an opinion only 
in reference to those to which we may have occasion to make 
direct reference. 

It certainly cannot be doubted “ that the framers of our Con- 
“stitution regarded it as one of the highest and most sacred 
“duties incumbent on their body to make plenary provision 
“for a system of common schools, to be inaugurated throughout 
“the State by the Legislature under wise and wholesome laws.” 
Nor can it be questioned, that the provisions made by the Con- 
vention for the support and maintenance of tlie system of 
public free schools so to be inaugurated, was as liberal and am- 
ple as the most ardent advocate of such schools could desire. 
But whether the school-system devised and inaugurated by the 
Legislature, by the act approved April 24, 1871, heretofore 
referred to, was such as isauthorized by the Constitution, or in- 


-deed whether the system inaugurated and put in operation by 


the Board of Education created by said act, was such as is pro- 
vided for in the Constitution, or was warranted by said act, are 
altogether different questions. To answer them, it is necessary 
to contrast the provisions of the Constitution bearing upon the 
subject with the act of the Legislature in question, and the 
school-system inaugurated under it. 

Without quoting them in full, we cite some of the constitu- 
tional provisions with which this act, and the school-system so 
inaugurated, are to a greater or less extent in conflict. Section 
1, Article 2, of the Constitution, divides the powers of govern- 
ment into three distinct departments, executive, legislative, and 
judicial, and confides the duties of each of them to a separate 
body of magistracy, and absolutely forbids any person or col- 
lection of persons, being of one of these departments, exercising 
any power properly belonging to either of the others, unless 
expressly authorized in the Constitution. By Section 3, Arti- 
cle 3, the legislative power of the State is vested in two 
branches or bodies of magistracy, one styled the House of Rep- 
resentatives, the other, the Senate, and both together the “ Leg- 
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“islature of the State of Texas.” Section 1, Article 4, provides 
that the executive department shall consist of a chief magis- 
trate, styled the Governor, a lieutenant-governor, secretary of 
state, comptroller of public accounts, treasurer, commissioner of 
the general land office, attorney-general, and superintendent of 
public instruction. The constitutional functions and duties of 
the Governor are indicated in the succeeding sections of this arti- 
cle, while Section 14 of it absolutely inhibits his holding any 
other office or commission. The constitutional functions and 
official duties of the attorney-general are also specified in Sec- 
tion 23 of the same article. Without undertaking to enumer- 
ate all of the powers and duties assigned to the office of 
governor and attorney-general in the Constitution, or those con- 
ferred by its authority, we may remark, that they seem to be 
altogether of a different character from those belonging to the 
office of superintendent of public instruction, which are enumer- 
ated in Section 3, of Article 9. And Section 30, of Article 3, 
declares that certain enumerated officers, among them the at- 
torney-general, nor any person holding a lucrative office under 
the United States, or this State, or any foreign government, 
shall at the same time hold or exercise any two offices, agen- 
cies, or appointments of trust or profit under this State, except 
in the particularly enumerated instances therein mentioned. 

That the character of the school-system contemplated and 
authorized by the Convention may more clearly be perceived, 
we will here insert at length Article 9 of the Constitution on 
the subject of public schools, viz. : 

“ Section 1. It shall be the duty of the Legislature of this 
“ State to make suitable provisions for the support and main- 
“ tenance of a system of public free schools, for the gratuitous 
“instruction of all the inhabitants of this State, between the 
“ ages of six and eighteen years. 

“ Section 2. There shall be a superintendent of public in- 
“ struction, who after the first term of office shall be elected by 
“the people; the first term of office shall be filled by appoint- 
“ ment of the Governor, by and with the advice and consent of 
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“the Senate. The superintendent shall hold his office for the 
“term of four years. He shall receive an annual salary of 
“two thousand five hundred dollars, until otherwise provided 
“by law. In case of vacancy in the office of superintendent, 
“it shall be filled by appointment of the Governor, until the 
“ next general election. . 

“ Section 3. The superintendent shall have the supervision 
of the public free schools of the State, and shall perform 
“such other duties concerning public instruction as the Legis- 
“lature may direct. The Legislature may lay off the State 
“into convenient school-districts, and provide for the forma- 
tion of a board of school-directors in each district. It may 
give the district boards such legislative powers, in regard to the 
‘schools, school-houses and school-fund of the district, as may 
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superintendent of public instruction to recommend to the 
Legislature such provisions of law as may be found necessary, 
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‘in the progress of time, to the establishment and perfection 


‘“of a complete system of education, adapted ‘to the circum- 


“ stauces of the people of the State. He shall at each session 
‘of the Legislature furnish that body with a complete report 
of all the free schools in the State, giving an account of the 
condition of the same, and the progress of education within 
“the State. Whenever required by either house of the Legis- 
“lature, it shall be his duty to furnish all information called 
“for in relaticn to public schools. 

“ Section 4. “he Legislature shall establish a uniform sys- . 
“tem of public free schools throughout, the State. 

“ Section 5. The Legislature at its first session (or as soon 
“thereafter as may be possible), shall pass such laws as will 
“ require the attendance on the public free schools of the State 
“of all the scholastic population thereof, for the period of at 
“least four months of each and every year; provided that 
“ when any of the sholastic inhabitants may be shown to have 
“received regular instruction, for said period of time in each 
“and every year, from any private teacher having a proper 
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“ certificate of competency, this shall excuse them from the 
“ operation of the laws contemplated by this section. 

“ Section 6. As a basis for the establishment and endowment 
“of said public free schools, all the funds, lands and other 
“property hereafter set apart and appropriated, or that may 
“hereafter be set: apart and appropriated for the support and 
“maintenance of public schools, shall constitute the public 
“school fund. And all sums of money that may come to this 
“State hereafter from the sale of any portion of the public 
*“ domain of the State of Texas, shall also constitute a part of 
“the public school fund. And the Legislature shall appro- 
‘priate all the proceeds resulting from the sales of lands of 
“this State to such public school fund. And the Legislature 
shall set apart for the benefit of public schools, one-fourth of 
‘the annual revenue derivable from taxation ; and shall also 
‘cause to be levied and collected an annual poll-tax of one 
dollar, on all male persons in the State, between the ages of 
twenty-one and sixty, for the benefit of public schools, and 
said fund and the income derived therefrom, and the taxes 
herein provided for school-purposes, shall be a perpetual 
“fund, to be applied exclusively to the education of all the 
scholastic inhabitants of this State ; and no law shall ever be 
made appropriating said fund for any other use or purpose. 
“ Section 7. The Legislature shall, if necessary, in addition 
to the income derived from the public school fund and from 
the taxes for school-purposes provided for in the foregoing 
section, provide for the raising of such amount by taxation, in 
the several school-districts in the State, as will be necessary 
to provide the necessary school-houses in each district and 
insure the education of all the scholastic inhabitants of the 
several districts. 

“Section 8. The public lands heretofore given to counties 
shall be under the control of the Legislature, and may be sold 
‘under such regulations as the Legislature may prescribe, and 
“in such case the proceeds of the same shall be added to the 
* public school fund. 
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“Section 9. The Legislature shall, at its first session (and 
“ from time to time thereafter as may be found necessary), pro- 
“ vide all needful rules and regulations for the purpose of car- 
“ying into effect the provisions of this article. It is made 
“ the imperative duty of the Legislature to see to it that all the 
“ children of the State within the scholastic age, are, without 
“ delay, provided with ample means of education. The Legis- 
“lature shall annually appropriate for school-purposes, and to 
“be equally distributed among all the scholastic population of 
“the State, the interest accruing on the school-fund and the 
“income derived from taxation for school-purposes, and shall 
“from time to time, as may be necessary, invest the principal 
* of the school-fund in the bonds of the United States Govern- 
* ment, and in no other security.” 

Among the marked features of the public school system in- 
tended to be created by the Convention, it is quite apparent 
from this article that it was intended, while sufticiently broad 
to afford the means of education to every child in the State 
within the scholastic age, to establish a system in respect to 
some of its most important and vital essentials, if not all of 
them, which should be local in its character. The State is to 
be divided into convenient school-districts, and boards of school 
directors appointed for such districts, to whom important legis- 
lative powers may be-intrusted, while there is nothing in the 
slightest degree tending to warrant an inference that such or 
like powers may be delegated to the superintendent or other 
officers who may be created by the Legislature for the purpose 
of carrying into effect and securing the better maintenance of 
such system. 

To the superintendent, as the central head and executive ofti- 
cer of the system, is committed a general power of supervision 
over the schools throughout the State, with such duties con- 
cerning public education as may be intrusted to him by the Legis- 
lature. Such duties, from the fact of his being an officer of the 
executive department, must be of an executive character, while 
those conferred upon the boards of directors are legislative. It 
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cannot be insisted that because the Legislature may require the 
superintendent to discharge other duties concerning public in- 
struction than those specifically mentioned, that there is no re- 
striction as to their nature and character. To do so would vio- 
late the established canon of construction, that, in determining 
the true import of a given section or clause of the Constitution, 
like any other instrument, regard must be had .to all its ‘pro- 
visions, and that it must be interpreted so that all its parts 
may be in harmony and have effect. Hence, specific, clear, 
and direct grants or limitations of power, are not controlled or 
annulled by general provisions found in other parts of the in- 
strument. ; 

It is also quite obvious that none of the constitutional pow- 
ers or functions of the superintendent can be taken from him, 
absolutely or in a qualified manner, by requiring him to exer- 
cise them in conjunction with some other officer. 

Bearing these observations in mind, let us look to some of 
the provisions of the act to organize and maintain a system of 
public free schools, approved April 24, 1871, and the act sup- 
plementary and amendatory of it, approved November 29, 
1871, and consider, in the same connection, the school-system 
actually organized and inaintained under authority of these 
laws. ; 

Section 2 of the first of these acts says: “ The superintend- 
ent of public instruction, with the approval of the Governor, 
shall appoint, for each judicial district of this State, one super- 
“ visor of education for such judicial district, whe shall hold his 
‘ office for four years, unless sooner removed. Each super- 
visor of education shall receive as compensation the sum of 
five dollars per day for the time actually employed in attend- 
“ing to the duties of his office, provided that the total to any 
“ supervisor, during any one year, shall not exceed the sum of 
twelve hundred dollars. The supervisor vf education may be 
removed by the superintendent of public instruction, on the 
approval of the Governor, for incompetency, malfeasance, or 
neglect of duty. The supervisors of education shall be em- 
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“ powered to lay off and subdivide the counties of their respect- 


“jive judicial districts into school-districts, and shall be em- 
“ powered to appoint five school directors for each school-dis- 
trict, but the authority of the supervisors in these respects 
shall be subject to the control and revision of the superintend- 
ent of public instruction. It shall be the duty of the super- 
visors to enforce, in their respective districts, all the rules 
and regulations adopted by the board of education for the 
government of the public free schools in this State.” 

By the first Section of the supplementary and amendatory 
act, approved November 29, 1871, this section of the act of 
April 24, 1871, was so amended as to read as follows : 

“ Clause First. The Board ot Education shall, upon the pas- 
“sage of this act, proceed to apportion anew the territory of 
“ this State into convenient educational districts, not to exceed 
“twelve in number; provided that nothing in this clause shall 
“be so construed as to prohibit said board hereafter from con- 
“ solidating or otherwise changing or altering the boundaries of 
“said districts for educational purposes. 

“ Clause Second. And as soon as the educational districts 
contemplated in the foregoing clause shall be created, it shall 
be the duty of the superintendent of public instruction to 
retire or relieve each supervisor of education heretofore ap- 
‘pointed and commissioned as such; and the said superintend- 
ent is hereby authorized to appoint, with the approval of the 
Governor, for each newly created district, one supervisor of 
education, who shall hold his office for the term of four years | 
from the date of his commission, unless sooner removed by 
said superintendent for cause, on the approval of the Gov- 
ernor; and the supervisor may act as examiner of teachers. 

“ Clause Third. And each supervisor so appointed shall re- 
ceive for his services, out of any moneys belonging to the 
available school-fund not otherwise appropriated : first, a sala- 
“ry of eighteen hundred dollars per annum; second, all ex- 
“penses for postage; and third, all traveling expenses neces- 
“sarily incurred while employed in the actual discharge of the 
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* duties of his office; provided, that the amount of the above- 
‘mentioned expenses shall not exceed the sum of two hundred 
“ dollars, on voucher to be approved by the superintendent ot 
“ public instruction, during any one scholastic year. 
—* Clause Fourth. And the supervisors herein provided for, 
“shall be empowered to lay off and subdivide the counties in 
“the territory under their jurisdiction into convenient school 
“ districts; and they shall also appoint, on the approval of the 
“superintendent of public instruction, five directors for each 
“ school-district ; but the authority of the said supervisors in 
“the management, control, and oversight of their respective 
“ districts, shall be subject to the control, direction, and revis- 
“jon of the said superintendent, and it shall be the further 
“duty of the said supervisors to enforce in their respective 
“ districts, all rules and regulations adopted by the Board of 
* Education for the government of the public free schools in 
“this State.” 
Returning to the original act of April 24, 1871, it is furthe 
enacted, as follows, to wit: 
“Srcrion-3. The superintendent of public instruction, with 

“ the Governor and the attorney-general, shall form a Board of 
“ Education for the State. It shall be the duty of this board, 
“ subject to the Constitution and laws of the State, to adopt all 
“ necessary rules and regulations for the establishment and pro- 
motion of public schools, to provide for the examination and 
appointment of teachers, and to fix their compensation, to 
define the course of studies in the public schools, and direct 
the class and kind of apparatus and books to be used therein ; 
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“to prescribe the duties of the boards of directors, and gener-- 
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ally to do all things not inconsistent with the Constitution 
‘and laws of this State, necessary to establish and maintain a 
system of public free schools; provided that the Board of 
“ Education for this State shall prescribe no rule or regulation 
“that will prevent the directors of the school-districts from 
“making any separation of the students that the peace and 
“ success of the school and the good of the whole may require. 
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“Srcotion 4. The Board of Education for the State shall 
“report for action of the Legislature, from time to time, such 
“amendments of the school-laws of this State as may be found 
“necessary, stating in their report the facts and reasons which, 
“ in their opinion, render necessary such proposed amendments. 
. “Sxction 5. The available school-fund liable to appropriation 

; “ for the support of public schools is hereby declared to be, all 
) ‘interest which has accrued, or may hereafter accrue, to the 
“school-fund from railroads or otherwise, since the 30th day of 
“ March, 1870, one-fourth of all the ad valorem and occupation 
“taxes assessed, since that date, and such other taxes as have 
“been or may be provided by law for the support of public 
“schools. Accounts against this available school-fund shall be 
“paid out of any part of it that may be in the treasury on ap- 
“ propriation therefor by the Legislature. The directors of 
“each school-district shall have authority to levy a tax of not 
“exceeding one per cent., for the purpose of building school- 
“houses and maintaining schools in their respective school- 
“ districts ; and the manner of the collection and disbursement 
“ of this tax shall be prescribed by the Board of Education for 
“the State.” 

Section 6, which provides for enforcing the attendance of the 
scholastic inhabitants of the State on the public or other schools, 
we need not quote. 

“Section 7. That all laws or parts of laws not consistent 
“with this act be and the same are hereby repealed, and that 
“this act take effect and be in force from and after its pas- 
“cc sage.” 

Is the system of public free schools, for the organization and 
maintenance of which this act provides, such an one as is 
authorized by the Constitution ? 

The plain Janguage of the Constitution compels us to say 
that it is not. Almost the only feature in which it can be 
plausibly insisted the two systems correspond, except in mere 
name and matters of form, is in respect to the provision in 
regard to the laying “off the State into convenient school-dis- 
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“tricts.” And the law in regard to this, as we shall hereafter 
see, was set at naught, and totally disregarded in the organiza- 
tion of the school-system put in operation, and maintained by 
the Board of Education. 

The language of the Constitution authorizing the laying off 
the State into convenient school-districts is not, it is true, im- 
perative. But it is evident from the entire article of the Con- 
stitution on this subject, that such districts are the basis of the 
system contemplated in the Constitution. The boards of school 
directors of these districts, and the superintendent of public in- 
struction are evidently intended to be the leading and essential 
factors in the school-system to besupported and maintained by 
the Legislature. That it is the duty of the Legislature to pro- 
vide for laying off the State into such districts, is manifest, and 
has been so recognized by its action in providing for it in each 
of the different laws which have been enacted for the purpose 
of organizing a system of public free schools. But conceding 
that the Legislature might properly discharge its constitutional 
duty of providing for the support and maintenance of a system 
of public free schools without laying off the State into school- 
districts, it certainly must be admitted where this has been 
done, the powers which may be delegated to the boards of di- 
rectors of such districts cannot be merely nominally conferred 
upou them but, in fact, vested in some other tribunal. 

It is a legal axiom that the Legislature cannot delegate any 
of its powers unless authorized to do so by the Constitution. 
There is certainly nothing in this instrument giving the slight- 
est countenance to the supposition that it may delegate any of 
its powers whatever, touching the discharge of its constitutional 
duty, “to make suitable provisions for the support and main- 
“tenance of a system of public free schools,” except to the dis- 
trict boards “in regard to the schools, school-houses, and school- 
“ funds of the district.” Beyond such legislative powers, as to 
these matters, which the Legislature may deem necessary and, 
proper to confide to these boards, its powers touching the sub- 
ject can only be exercised directly by it. 
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That ample means might be at the command of the Legisla- 
ture for the performance of the duty of providing for the 
gratuitous instruetion of all the scholastic inhabitants of the 
State, a most magnificent public school fund was provided as a 
permanent endowment. The principal of which, from time to 
time, as found necessary, is to be invested in the bonds of the 
United States, while the interest'on the fund, and the income 
derived from taxation for school-puposes—that is, one-fourth of 
the annual revenne received from general taxation, and the poll- 
tax of one dollar upon all male persons in the State between 
the ages of twenty-one and sixty—shall be annually appropri- 
ated for school-purposes, to be equally distributed among the 
scholastic population of the State. By means of this annual 
appropriation and equal distribution it was evidently intended 
there should accrue a “ school-fund of the district,” 





in regard 
to which the Legislature might give the district béards legis- 
lative powers. The annual appropriation and distribution of 
the amount accruing from these sources may not however 
constitute the entire school-fund of the district, for the Legis- 
lature may, in addition to the amount to be so distributed, ‘ pro- 
“ vide for the raising of such amount by taxation, in the several 
“ school-districts in the State, as will be necessary to provide 
“the necessary school-houses in each district, and insure the edu- 
“cation of all the scholastic inhabitants of the several districts.” 
; The amount so collected in each district, whether by a general 
and uniform levy and rate laid by the Legislature, or by a spe- 
cial assessment or levy, whichever it may be most appropriately 
. termed, by the district boards, as gwas¢ corporations, as may be 
provided by the Legislature, must also form a part of the fund 
of the district in which it is collected. 

We may, however, as well here say, that in our opinion, it 
was the purpose of this section of the Constitution to make pro- 
vision to meet such deficiency as might be found to exist in 

the fund in each district, to be annually distributed among the 
districts in proportion to the scholastic population of the State. 
This must necessarily be a matter of local information. An 
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amount ample in one district would be altogether deficient in 
another. If the Legislature should require the same per cent. 
upon the taxable property in all the districts, it would impose 
an unnecessary burthen in some of them, while in others, it 
would not meet the necessity of the case. Nor could it possi- 
bly fix the amount needed in each district ; therefore it is said in‘ 
the Constitution, that the Legislature may provide for the rais- 
ing of such amounts by taxation in the several school-districts 
“ in the State as will be necessary.” 

In view of the purpose of this tax, we think this language 
sufficiently broad to warrant the conclusion, that the Legisla- 
ture may provide for raising the necessary amount by the del- 
egation of authority to the board of directors of the districts to 
levy the tax for this purpose. At least, it cannot be maintained, 
when the Legislature has levied the tax by fixing its maximum 
rate, that it may not delegate authority to the district boards of 
school directors, as guasi corporations, to fix the amount to be 
collected in their district under such levy by the Legislature. 
The amount to be provided for, being so. raised by taxation, 
when collected becomes, as we have said, a part of the school- 
fund of the district, and the tixing of the amount to be collected, 
we think, may be appropriately regarded as the exercise of 
legislative powers in regard to the school-fund of the dis- 
trict. 

The school-system established by the law either directly or 
indirectly takes from the board of directors of the district, and 
the superintendent of public instruction, the official functions 
and duties which, in the system contemplated in the Constita- 
tion, are to be discharged by them, and confers them upon a 
board of education, created by this law; or, in respect to such of 
the duties of the superintendent as are not conferred upon the 
Board of Education, he is subject in their exercise to the'domi- 
nant power and control of the Governor. 

By the Constitution, the superintendent shall have the super- 
vision of public free schools, and perform such other duties 
concerning public instruction as the Legislature may direct. It 
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is made his duty to recommend to the Legislature such provis- 
‘ions of law as may be found necessary, in the progress of time, 
to the establishment and perfection of a complete system of 
education. At each session of the Legislature it is also his 
duty to furnish the Legislature with a complete report of all 
the free schools in the State, giving an account of their con- 
dition and the progress of education. 

The law says the Board of Education shall report to the Leg- 
islature such amendments of the school-laws as may be found 
necessary, With the facts and reasons which in their opinion 
render them necessary. It is also made the duty of this board 
to adopt all necessary rules and regulations for the establish- 
ment and promotion of public schools; to provide for the exam- 
ination of teachers, and to fix their compensation; to define 
the course of studies in the schools, and direct the class and 
kind. of apparatus and books to be used. 

And in addition to this plain transfer of the constitutiona: 
functions of the superintendent of public instruction to the 
Board of Education, and the delegation of legislative power to 
said board, in regard to schools and school-houses—for confer- 
ring of which by the Legislature upon any other officers than 
the board of school directors for each school-district, there is 
no color of authority in the Constitution—the Board of Edu- 
cation is also given legislative authority to prescribe the man 
ner of collecting and disbursing the tax of one per cent., 
which the directors of each school-district are nominally author- 
ized to levy for the purpose of buiding school-houses, and main- 
taining schools in their respective school-districts. 

That the authority to levy this tax is intended only to be 
nominally conferred upon the directors of the school-districts, 
is obvious, when it is considered that though the Constitution 
says that the Legislature may lay off the State inte conven- 
ient school-districts, which is plainly a duty calling for the 
exercise of legislative power, which cannot be parted with by 
that body, or deputed to any other—though it may use subor- 

dinate instrumentglities to carry. into effect such discretion, 
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when exercised, yet to intrust it to the executive department 
would be as obviously unconstitutional as it would be for the 
Legislature to authorize the Governor to divide the State into 
appropriate judicial districts. Yet the law says the Board of 
Education shall apportion the territory of the State into edu- 
cational districts; and for each of these districts, the superin- 
tendent of public instruction shall appoint, with the approv- 
al of the Governor, a supervisor of education, who may be 
removed at any time by the superintendent for cause, without 
specification of its nature or character, on the like approval of 
the Governor. And the supervisor thus appointed, and hold- 
ing his office, in effect, at the will and pleasure of the superin- 
tendent and the Governor, is impowered to lay off and sub- 
divide the counties in the territory under his jurisdiction into 
convenient school-districts, and to appoint, on the approval of 
the superintendent, five directors for each school-district. The 
authority, however, of the supervisors in the management, con- 
trol, and oversight of their respective districts, is subject to 
the control, direction, and revision of the superintendent. And 
lest there might be some reason still to fear that these dis- 
trict boards, holding their offices at, it would appear, the mere 
will of the appointing power, might not be sufficiently subser- 
vient to the Board of Education, it is made the duty of the 
supervisors to enforce in their respective districts all rules and 
regulations adopted by said board for the government of the 
public free schools in the State. 

That it may the more clearly appear that the tax in ques- 
tion in these cases, and which we have said the directors of the 
school-districts were only nominally authorized to levy, was in 
fact levied by the Board of Education, without constitutional 
authority, and contrary to the letter of the law, but in conform- 
ity to its real spirit and import, and that the extent and gen- 
eral scope of the legislative powers claimed and exercised 
under this law by the Board of Education may be at least 
partially perceived, we will here insert an extract or two from 
the “rules and regulations for the government of public free 
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“schools,” adopted by the board, and from “circulars” issued 
by it. 

* Rule 7. Boards of directors of school-districts shall levy a 
“ tax of one per cent., as provided by Section 5 of ‘an Act to 
“¢ organize and maintain a system of public free schools in the 
«State of Texas,’ approved April 24, 1871; said levy to be 
“made on the assessment-rolls of the tax-assessors of their 
“respective districts, and collected and deposited as provided 
“in rule No. 9. 

“ Rule 8. In counties where assessors have already levied 
“the tax of one-eighth of one per cent. as prescribed by Sec- 
“tion 8 of ‘an Act to give effect to the several provisions of 
*<the Constitution concerning taxes,’ approved April 22, 1871, 
“school directors will levy a tax of seven-eighths of one per 
“cent., under Section 5 of ‘an Act to organize and maintain 
“¢a system of public free schools in the State of Texas,’ ap- 
“proved April 24, 1871, so that the whole tax levied for schoo] 
“purposes shall be one per cent. One-fourth of the tax levied 
‘by school directors to be collected on or before September 1, 
1871, and the balance in three equal amounts, within three, 
“six, and nine months from September 1, 1871. 

“ Rule 9. The tax levied by the school directors of each 
* school-district of the different counties shall be collected by 
“the sheriff of each county, and by him deposited with the 
“ treasurer of the board of directors, subject to the order cf 
“the school directors in whose school-district the money may 
“ be collected, on approval of said order by the superintendent, 
“ and said money shall not be paid out by any treasurer except 
“in accordance with the rules and regulations of the State 
“ Board of Education. But, should any person refuse or fail 
“to pay the school-tax, the sheriff will proceed to enforce the 
‘* collection of the same, in the manner provided by Sections 
“ 19, 20, 21, and 22, of ‘ An Act to give effect to the several 
“ ‘provisions of the Constitution concerning Taxes,’ approved 
“ April 22, 1871, except so munch thereof as directs the return 
“ of a delinquent-list to be made to the comptroller of public 

















WILLIs v. OWEN. 





Opinion of the Court. 
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accounts. The delinquent-lists, instead of being returned to 
the comptroiler, shall be forwarded to the superintendent of 
public instruction. Where the law is not specific, sheriffs 
will be governed by the instructions issued by the comp- 
troller of the State of Texas in regard to the collection of the 
‘taxes of the State, issued in conformity with said act. In 
case it may be necessary to bring suit for the collection of 
taxes, such suit shall be bronght in the name of the State of 
Texas, for the use of the board of school directors of the 
district where such tax is due, and shall, when collécted, be 
paid to the treasurer of said board. The fees to be allowed 
the officers for their services shall be the same as those allowed 
for similar services in collecting the taxes of the State.” 

* Rule 23. School directors will establish their own rules 
with reference to the time and place of their meeting, also 
the transaction of their general business, subject, however, to 
the approval of the supervisors of their respective districts.” 
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(See Rules and Regulations, ete., revised December, 1871, 20, 
21, and 24.) 

“TI. Should any board of directors fail or refuse to levy the 
tax as prescribed by Rule 26, Title 4, ‘ Rules for the gov- 
“ ‘ernment of Public Schools, and Rule 417, Title 3, ‘ Boards 
* ‘of Directors, the fact will be reported to tiris office.” (See 
Circular of Superintendent of Public Instruction, August 21, 
1871.) 

The rules cited in the circular are substantially the same as 
those which we have just quoted, though differently arranged, 
and numbered in their subsequent revision : 

“JT. Sheriffs are hereby directed to turn over monthly, to the 
“treasurers of the boards of directors of their respective 
“ cotnties, moneys collected by them of the one per cent. levy 
“ made by school directors of their counties, and report to the 
“ superintendent of public instruction the amount so collected 
* and transferred. 

“TI. Treasurers of the boards of school directors will make 
“to the office of the superintendent of public instruction 
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* monthly reports of moneys received by them from the sher- 
“ iffs of their respective counties, and the amount expended 
“by them.” (Circular, Board of Education, September 11, 
1871.) 

“Information having been received at this office that District 

“ Judges have enjoined the collection of the school-tax in some 
“ individual cases, and that some sheriffs have taken such in- 
junction as an excuse from attempts to collect the tax from 
other persons liable to pay it, it has therefore been found 
necessary to say that sheriffs will continue to collect the 
school tax in accordance with the rules and regulations 
adopted by the Board of Education of the State of Texas, or 
subject themselves to the penalty of the law.” 
“When a District Judge grants an injunction in any partic- 
* ular case, the sheriff of the county and district attorney of 
“ the district must at once appeal from such interlocutory judg- 
“ ment, as authorized by the act approved November 1, 1871, 
* and, in the mean time, the sheriff must proceed to collect the 
“tax from all other persons, requiring each individual to pay 
“his tax, or to take out a separate writ of injunction.” (Cir- 
cular, Board of Education, December 11, 1871.) 

Other extracts from the ‘Rules and Regulations,” the 
“Circulars,” and “ Instructions,’ emanating trom this board, 
might be given, showing the extent of the executive and ju- 
dicial powers claimed and exercised by it, in the organization 
and maintenance of the school-system authorized by this law, 
in regard not only to “schools, school-houses, and the school- 
“fund,” but also as to all matters in any way connected with 
such school-system. It is, however, unnecessary to do so. 
When it is remembered that this board was authorized and 
actually did impose upon the people of the State a much heavier 
burthen as a school-tax than has ever been levied by the Legis- 
lature for general purposes of revenue, and that this tax, 
amounting, in the aggregate, to certainly over two millions of 
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-dollars, was to be collected, and, together with the interest 


from the permanent school-fund, the one-fourth of the annual 
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revenue derivable from general taxation, and the poll-tax, was 
to be disbursed as it might provide; that there was conferred 
by this law directly and indirectly upon the board an official 
patronage with an extent of following far greater than that of 
the entire executive department of the State; that the salaries 
of many of the subordinate officers, as well as the tenure of 
office as to nearly all of them, was dependent on its will and 
pleasure—it cannot be imagined that such immense and unprece- 
edented powers, without check or responsibility of any kind 
could, with due regard to the public interest, have been in- 
trusted to any three individuals for any length of time. It is, 
indeed, hardly possible to conceive that authority to do this 
would have been sanctioned, in the organization of the govern- 
ment, by a people jealous of their rights and deeply impressed 
with traditional antipathy against irresponsible power. 

The authority conferred upon the Board of Education by 
this law, and the collection of the tax in question in these 
cases, cannot be sanctioned or justified unless there can be 
shown a plain and unequivocal warrant in the Constitution for 
the granting of these powers to the Board of Education; but 
which has not been and evidently cannot be done. 

Aside from the want of constitutional authority to confer 
upon the Board of Education the powers given in this law, 
we are of opinion that neither the Governor nor the attorney- 
general could, consistently with the limitations and restrictions 
in the Constitution, become members of said board, or dis- 
charge the duties pertaining thereto. We do not question that 
duties not inconsistent with their constitutional functions may 
be superadded to the duties of these offices. But it is quite 
obvious that the Legislature cannot, under color of enlarging 
the duties of a constitutional officer, confer upon him the fune- 
tions and powers of another and altogether different office. 
The duties of the Board of Education, aside from those which 
are of a legislative character, to which we have referred, are 
almost if not entirely such as properly and exclusively belong 
to the superintendent of public instruction. They seem to us 
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scarcely consistent with the constitutional functions of the Gov- 
ernor, and certainly are not with those of the attorney-general, 

The answer given to this objection to the law, in the former 
decisions of the court which we have cited, seems to be mainly, 
that the members of the Board of Education do not, as such, 
exercise the functions, or discharge the duties of an office, or if 
80, that it is only such offices, agencies, or appointments as have 
salaries, emoluments or perquisites attached to them, to which 
the constitutional inhibition against holding two offices at the 
same time attaches. 

We are not prepared to concede the correctness of either 
branch of this proposition. The language of the Constitution 
is, that the attorney-general, and certain other enumerated 
officers, shall not at the same time hold or exercise any two 
offices, agencies, or appointments of trust or profit, unless one 
of them should be one of those specially mentioned in the 
Constitution. And the Governor is prohibited, without any 
qualification or exception whatever, from holding any other 
office or commission, civil or military. Can it be supposed for 
a moment that the Governor could hold the office of a clerk of 
one of the courts, or the attorney-general that of secretary of 
the Senate, because they were willing to discharge the duties 
of these offices gratuitously ? 

The comments heretofore made as to the powers conferred 
upon the Board of Education obviate the necessity of our doing 
so for the purpose of showing that its members exercise and 
discharge the functions and duties of an office, agency, or ap- 
pointment. Certainly, we think it cannot be denied, that those 
who are charged with the administration of a general Jaw of 
the great public importance of this act for the organization 
and maintenance of a system of public free schools, and whose 
appointees and subordinates are officers by the very terms of 
the law, with good salaries and of no mean grade, must be 
regarded asexercising and discharging the powers and duties 
of an office, although there is neither salary nor perquisites 
attached thereto. 
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These are not the only constitutional provisions violated by 
delegating to the Governor, attorney-general and superintend- 
ent, the functions intrusted to them as a Board of Education 
by this law: to lay off the State into convenient school-dis- 
tricts; to levy taxes so as to raise in the several school-districts 
an amount in addition to that derived from the public school 
fund; to prescribe the manner of collecting and disbursing the 
money raised by this law; to frame all necessary rules and 
regulations for the establishment and promotion of public 
schools; to prescribe the qualifications of the great bulk of the 
employees or officers necessary to establish and maintain said 
system, define their duties and fix their compensation, all which 
this Board is authorized to do directly or indirectly through 
subordinates appointed by and and holding their offices at its 
pleasure, unquestionably require and could only be effected by 
the exercise of legislative powers. And though it should be 
conceded that the Legislature was not absolutely required to 
effect these objects by its immediate and direct action, but 
might do so by appropriate instramentalities, to whom it 
might delegate the necessary authority to this end, still it is 
most obvious, whether these objects are attained by the direct 
or indire:t action of the Legislature, that they are effected by 
the exercise of power properly belonging to the legislative de- 
partment, which cannot be delegated to or exercised by one 
person or collection of persons belonging to the executive 
department, unless there was an express warrant for it in the 
Constitution. Certainly it cannot be insisted that there is any 
color of such authority as regards either the Governor or attor- 
ney-general. 

3ut if the law was in all respects unobjectionable, and the 
levy of the tax complained of was, in fact, the act of the direct- 
ors of the several school-districts by whom it purports to have 
been levied, instead of that of the Board of Education, as in 
reality, we think, it is; still, in our opinion, the conclusion is 
inevitable, that it was not levied by the directors of such school- 
districts as are required by the law, and to whom the discre- 
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tionary power of requiring the collection of a tax ef not less 
than one per cent. in their respective school-districts is conferred 
by the act under which it is claimed the tax in question has 
been rightfully levied. 

Granting that it is not an imperative duty of the Legislature 
to lay off the State into convenient school-districts, or grant- 
_ ing, also, if desiring it to be thus laid off, that it may do so by 
means of the Board of Education, or supervisors appointed by 
it, unquestionably when the Legislature indicates its purpose 
that the State shall be laid off in a particular manner, and has 
directed those to whom it has intrusted this duty, to do it in 
the particular and prescribed manner, such agents cannot dis- 
regard the directions of the Legislature, and substitute in lieu 
thereof districts laid off in accordance with their own judg- 
ment and discretion. If this is attempted to be done, the act 
of the officer or agent to whom this duty has been intrusted is 
without authority. If the school-district laid off by him is 
not such a district as authorized by the law, the board of di- 
rectors of such district cannot certainly exercise the legislative 
function of levying a tax, delegated to the directors of such 
districts as in the judgment of the Legislature could with pro- 
priety be intrusted with this power. 

The law in plain and unmistakable language empowers the 
supervisors of education “To lay off and subdivide the coun- 
“ ¢ies in their territory into convenient school-districts.” It is 
the directors of these convenient districts into which the coun- 
ties have been subdivided to whom the authority is given to 
levy this tax and have it collected. That the supervisors of 
education ever laid off and subdivided the counties in their 
territory into school-districts is not pretended, It is a fact 
apparent from the records before us as well as a matter of gen- 
eral notoriety, that the officers intrusted with this duty, in 
disregard of the plain language of the statute, either divided 
their territory by laying off each county into a school-district, 
or simply adopted this division as made by the School-Law 
of 1870, notwithstanding the fact of its having been super- 
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seded by that of 1871, under which the tax in question is 
claimed. 

In the case of Kinney v. Zimpleman, no notice seems to have 
been taken by the court of this objection. While in the cases 
of The State v. Bremond, and Hal! v. H. & T. C. R. W. Co., 
atter referring to the provisions of the acts of August 13, 1870, 
April 24, 1871, and November 29, 1871, bearing upon the 
point, it is summarily disposed of by the court, in the first 
case, by the sweeping declaration, tliat “ We are unable to find 
“wherein these provisions of the law have been violated ina . 
“manner to render the collection of the tax illegal.” And in 
the latter one, as follows: “ Under this legislation, it does not 
“become material for us to inquire whether the counties were 
“ subdivided into districts or not; and the error of the court in 
“instructing the jury that the county must have been divided 
“into sub-districts is apparent.” 

We are constrained to say that we cannot concur in the opin- 
ion of the court, nor are the grounds upon which its conclusion 
is founded by any means apparent to us. The most reasonable 
inference which occurs to our minds as inducing their conelu- 
sion, is, that the court either supposed that each organized 
county of the State was a school-district by reason of the law 
of August 13, 1870, and so continued until their territory 
should be otherwise divided by the supervisors, under the an- 
thority conferred upon them by the act of April 24, 1871; 
or, since, under the law of August 13, 1870, it was matter of 
discretion with the County Court, who were ex officio boards 
of school directors for their respective counties, whether or not 
their counties should be divided into sub-districts, it was to be 
inferred that it was also a matter of discretion with the super- 
visors of education under the law of April 24, 1871, whether 
the counties in their territory should be subdivided into differ- 
ent districts. 

To the first of these suggestions, we respond that it was the 
evident purpose of the Legislature, by the adoption of the act 
of April 24, 1871, to supersede the school-syste:m contemplated 
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‘in the act of August 13,1870. The provisions of the two acts, 
in regard to the matter of laying off the State into convenient 
school-districts, are in direct and manifest conflict. Those con- 
tained in the first of these laws are abrogated and annulled by 
the second. 

The legislative sense in respect to the proper division of the 
State into convenient school-districts is expressed in the act of 
August 13, 1870, by declaring each organized county a school- 
district, with the delegation of power, lest such districts might 
be inconvenient by reason of their size, to the boards of direc- 
. tors of their respective counties, to subdivide them if found 
necessary for public convenience. The provisions of the law 
of 1871, upon the subject, are altogether different. Time and 
experience seems to have satisfied the legislative mind that the 
constitutional requirement for laying off the State into con- 
venient districts was not complied with by making each or- 
ganized county a school-district, with a discretionary power in 
the boards of directors for their subdivision. Hence, in the 
act of 1871, while no districts are directly laid off, the duty of 
doing this is committed to the supervisors of education, with 
the emphatic declaration that they “shall be empowered to lay 
“ off and subdivide the counties of their territory into conven- 
“ijent school-districts.” Aside from the authority given in this 
clause, there is nothing in the law creating or laying off any 
school-district whatever, or to authorize its being done. Look- 
ing to the law, we think it cannot be questioned that it clearly 
appears to have been the intention of the Legislature, that the 
convenient districts into which the State was to be divided, 
should be subdivisions of the counties. And any division of it 
into districts otherwise laid off is without authority. 

The fact that the directors of the districts, as laid off by the 
Legislature in the former law, were given the discretionary 
power to subdivide their districts, affords no reason for sup- 
posing that an unlimited discretion was given to the supervisors, 
in the ‘subsequent law superscding it, to lay off the counties in 
the territory into school-districts, contrary to the plain language 
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of the act under which they derive their authority in the 
matter. 

The court being of the opinion, for the reasons stated, that 
the tax in controversy in these cases has not been levied in 
manner prescribed, or under authority of law, and that the 
saine is an illegal and wrongful charge against those persons 
from whom it is demanded, it is ordered and adjudged that the 
judgment in each of the following of the said above-entitled 
cases, to wit, J. P. Willis & Brother v. Joseph A. Owen, sheriff, 
et al., No. 123, appeal from Galveston; M. Kennedy wv. John 
McClane, sheriff, No. 231, appeal from Nueces; M. Kennedy 
et al.v. William Scanlin, sheriff, No. 232, appeal from Camer- 
on; T. H. Clark e¢ al. v. John McClane, sheriff, No. 249, ap- 
peal from Nueces, be and the same is hereby reversed. And it 
is further ordered and adjudged that judgment be here rendered 
by this court in each of said cases in favor of said appellants ; 
and that the appellees be and they are hereby perpetually en- 
joined and restrained froin collecting of and from said appellants 
said tax levied by said boards of directors in their respective 
school-districts, as prayed for in their several petitions. And 
it is further ordered and adjudged that the judgment in the 
eases of A. W. & E. P. Clegg v. The State of Texas, No. 287, 
appeal from Galveston; Edward T. Austin v. The State of 
Texas, No. 338, appeal from Galveston; and Galveston, Har 
risburg, and San Antonio Railway Company v. The State of 
Texas, No. 421, error from Harris, be reversed, and said causes 
be dismissed. 


(Justice Reeves did not sit in this case.) 
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SUPREME COURT OF TEXAS. 


AUSTIN SESSION, 1875. 





Ex Parte A. C. HI. 


HABEAS CORPUS.—An application for the writ of habeas corpus which 
alleges the illegal detention to be under a commitment issued by 
order of the District Court will be refused unless a copy of the writ 
be annexed to the petition, or it be stated in the application that a 
copy cannot be obtained. A statement that a copy ** cannot be ob- 
tained without great delay ”’ is not sufficient. 


On the 12th of April, 1875, A. C. Hill applied to this 
court for a writ ot habeas corpus, alleging that he was a 
deputy United States marshal, and that he was unlawfully 
deprived of his liberty by one Green DeWitt, sheriff of 
Gonzales county, who acted under authority of a commit- 
ment issued by the District Court of that county. He al- 
leged that the offense charged against him and for which 
he was committed was * unlawfully bearing arms,” that a 
copy of the commitment could not be obtained “ without 
great delay,” &c. 


F. Britton, for relator. 


Roserts, Cuter Justice.—This application states that A. 
C. Hill is in the custody of the sheriff of Gonzales county, 
“under a commitment from the State District Court of said 
Gonzales county.” It is uncertain in not stating whether 
the process of commitment was mesne or final. The appli- 
(75 ) 
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cation states that the process “ cannot be obtained without 
great delay.” 

- Article 2597 of the Code of Criminal Procedure provides 
tnat “when the party is confined or restrained by virtue 
of any writ, order, or process, or under color of either, a 
copy shall be annexed to the petition, or it shall be stated 
that a copy cannot be obtained.” | 

The application is not sufficient in this case, and is there- 
fore refused by order of the court. 
tEFUSED. 





J. B. Branpon v. Leanper H. McNELLY AND WIFE. 


1. FAILURE TO CROSS INTERROGATORIES.—A party not crossing inter- 
rogatories cannot use the depositions, and the rule is not changed by 
the fact that the interrogatories were propounded to several wit- 
nesses, and the depositions were taken and returned together, and 
the depositions of the other witnesses had been read by the party 
taking the testimony. 

2. HEIRSHIP—PRESUMPTION.—It will not be presumed where a grant 
of land had been issued to a married man that the wife survived the 
husband, Proof of heirship to the husband ina suit by an heir is suf- 
ficient as against a trespasser. 


AppgaL from Denton. Tried below before the Hon. C. 
C. Binckley. 

' Carrie MeNelly joined with her husband, Leander. Mc- 
Nelly, brought an action of trespass to try title against J. 
B. Brandon for 640 acres of land patented to John Cheek. 

It was alleged and proved that Carrie McNelly was the 
only child of John Cheek, who died in 1848, and that she 

_intermarried with Leander McNelly in 1865. 

The defendant-pleaded three, five, and ten years’ limita- 
tion, and that the wife of John Cheek survived him; and 
claimed that upon the pleadings and evidence the plaintiff 

was entitled to but one-half of the tract. 
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The plaintiffs on the trial read the patent to John Cheek, 
of date 1847, and read the depositions of O. H. P. Garret 
proving the death of Cheek and that Carrie was his only 
child. 

The defendant offered to read in evidence the deposi- 
tions of one Watson, taken by the plaintiffs; to which — 
plaintifts objected, because the defendant had not filed 
cross interrogatories to the witness, and that under the 
statute the depositions could not be used by defendant 
without consent of plaintiff, the defendant insisting upon . 
reading the deposition, on the ground that it had been 
taken jointly with the depositions of others which had 
been read. The testimony was excluded. 

The court instructed the jury: “If you find and believe 
from the evidence that the plaintiff, Carrie McNelly, is the 
child of John Cheek, and that he is dead, and that said 
Carrie is the only child of said Cheek, and that the patent 
read in evidence issued to John Cheek is for the land de- 
scribed in the petition, you will find for the plaintiffs, and 
against the defendant.” 

The verdict was for plaintiffs. Motion for new trial being 
overruled, defendant Brandon appealed. 


D. E. Thomas and Welsh § Piner, for appellant. 
J. A. Carroll, for appellees. 


Moorg, AssocraTE Justice.—It has been repeatedly de- 
cided by this court that a party is not entitled, if objection 
is made to its introduction, to use a deposition taken and 
filed by his adversary when he has failed to propound 
cross interrogatories to the witness. (Norvell v. Oury, 18 
Tex., 31; Iarris v. Leavitt, 16 Tex., 340; Town of Refugio 
v. Byrne, 25 Tex., 193.) : 

The fact of a deposition of another witness taken by the 
same officer, on interrogatories propounded in common to 
two witnesses, having been read by the party at whose in- 
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stance it was taken, does not vary the rule, though, for 
convenience and economy, one set of interrogutories may 
be propounded jointly to all the witnesses on the points to 
which their testimony is applicable; and for like reasons 
the depositions of all of them may be returned into court 
by the officer by whom they are taken under cover of a 
single envelope; still, when offered in evidence, it is the 
separate deposition of each witness whose testimony is 
proposed to be read to the jury, and not the common dep- 
osition of all whose answers have been taken and returned 
by the commissioner, upon which the court is called to 
pass. The right of the party taking such depositions to 
have the evidence go to the jury depends upon the compe- 
tency and admissibility of the testimony ofeach individual 
withess when offered; so the right of the other party to 
use the deposition of the particular witness whose evidence 
he may desire to submit to the jury depends upon the fact 


_that he has taken the necessary steps to secure such interest 


in it as gives him this right. 

The court did not err in refusing the charges asked by 
appellant. There is certainly no presumption of law that 
the grantee of a certificate for six hundred and forty acres 
of land by a board of land commissioners, at the date of 
the alleged grant to the ancestor of appellee, Mrs. McNelly, 
left a wife surviving him at his death; nor did the evidence 
before the court, or matters alleged by appellees in their 
petition, warrant the assumption of facts or conclusions of 
law contained in the instructions asked. 

The proof of the death of the patentee, and that Mrs. 
MeNelly was his sole surviving heir, was unquestionably 
sufficient to establish her prima facie right to a judgment 
for the entire land, as against a mere naked trespasser. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
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Tra FITZGERALD ET AL. V. SMITH TURNER ET AL. 


1. CONVEYANCE BY HUSBAND OF THE WIFE’S PROPERTY—EQUITA- 
BLE ESTOPPEL.—In trespass to try title, brought by heirs to recover 
the mother’s interest in land inherited by her, against parties in pos- 
session under a deed from the father alone, it was alleged in defense— 
1. That the father of plaintiff sold the land to defendants’ vendor 
for a negro, at the mother’s request and for her benefit, and that 
she had the use of the negro during her life. 2. That the mother 
afterwards expressed herself satisfied with the trade, and (during 
her coverture) did not object to improvements being made by the 
purchasers. 3. That the negro lived with and served the family of 
the mother, and the heirs after her death: Held, that these facts 
constituted no defense, either legal or equitable, to the plaintiff’s 
action. 

2. CONVEYANCE BY MARRIED WOMEN—ESTOPPEL.—A married woman 
cannot be divested of her separate estate in land by deed unless the 
same be executed, in the terms of the statute, with her privy exam- 
ination; though she may be estopped from asserting title by her 
fraudulent act or representation made, when the same is relied upon, 
and acted on at the time of purchase by an adverse claimant. 

3. Distinguished from, Clayton’s Administrator v. Frazier, 33 Tex., 99; 
and dicta in Womack v. Womack, 8 Tex., 397, discussed. 

4, REAFFIRMED.—The principles governing conveyances by married 
women, if their separate property, announced in Berry v. Donley, 
26 Tex., 737, reaffirmed. 


Appeal from Fannin. Tried below before the Hon. W. 
H. Andrews. 

Suit of trespass to try title by the heirs of Margaret 
Fitzgerald. In 1846 Garrett Fitzgerald, the husband of 
Margaret, purchased land from the patentee, W. W. Pot- 
ter, and had the conveyance made to their son, James E. 
Fitzgerald, who, in 1847, died a minor and unmarrried. 
From him the father and mother inherited by moieties. 
The father and mother took possession, and after the death 
of James E. Fitzgerald Garrett Fitzgerald conveyed the 
land to one McCarty, who took possession. The consider- 
ation paid was a negro girl. The conveyance was not 
signed by Margaret Fitzgerald, though she consented to 
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the sale, expressed herself satistied with it, and had, dur- 
ing her life, in connection with her family, the services 
of the negro, who served the heirs after her death. Gar- 
rett Fitzgerald died, and afterwards his widow, Margaret. 
After the sale by Garrett Fitzgerald to McCarty the land 
passed through many hands to Smith Turner e al., who 
made, with the knowledge of, and without objection by, 
Margaret Fitzgerald, improvements on the land valued at 
fifteen hundred dollars. A jury being waived, judgment 
was rendered for defendants, from which Ira Fitzgerald et 
al. appealed. 


Richard B. Semple, for appellants, contended that there 
was no estoppel, since there was neither allegation nor proof 
that the wife was apprised of the true state of her title, or 
that she meant to deceive or did deceive the purchaser 
from her husband by her acts or declarations, citing Page 
v. Arnim, 29 Tex., 72; and 31 Tex., 690. 


Walton, Green & Hill, for appellees. 

I. We do not believe the plaintiffs can recover at all on 
the facts of the case. They do not tender compensation 
for the benefits to and value received by the ancestor from 
the consideration (viz, the negro girl) for the land. They 
claim a legal right, but the pleadings and proofs environ 
them by equities in behalf of appellees which they cannot 
escape. The law must be applied to the facts, and being 
applied in this case, equities intervene of so strong a nature 
that no court or chancellor will ignore them in adjudicat- 
ing the respective rights of the parties. 

II. It is true that there is no technical allegation of fraud 
or other misrepresentation or the part of Margaret to bring 
this case strictly within the rule laid down in the cases of 
O’Brien v. Hilburn, 9 Tex., 299, and Cravens v. Booth, 8 
Tex., 243. 

But we believe that the governing principle which 
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prompted the court to hold the wife responsible in those 
cases will hold Margaret bound by her acts in this, and 
will hold her and her privies estopped from setting up 
title to the land in controversy, or so at least until they 
tender to the appellees the value of the negro girl and her 
reasonable hire. 

III. But whatever may be the ruling of the court on the 
two prior propositions, we are satisfied that appellants 
cannot prevail in the case here or elsewhere, in the face 
of the decisions in that large and well-marked class of 
cases represented by Dugan v. Colville, 8 Tex., 128; 
Bledsoe v. Cains, 10 Tex., 455; Reynolds v. Johnston, 13 
Tex., 215; Whitson v. Smith, 15 Tex., 35; Taylor v. Ash- 
ley, 15 Tex., 50; Neatherly v. Ripley, 21 Tex., 435. 

The parties cannot be placed in statu quo. 

These decisions are made, notwithstanding the statute of 
frauds. (Paschal’s Dig., art. 3875°) 

The statute of frands can hardly be said to be of less 
binding force than the statute which is protective of the 
rights of married women. (Paschal’s Dig., art. 1003.) 

The one is as much a statute of the State as the other. 
Our laws and our courts pertinaciously seek to arrive at 
and administer what is right between the parties litigant. 

In the case at bar— 

1. Margaret sought, assented to the sale, and acquiesced 
in it. 

2. Possession of the land was yielded. 

3. The consideration was received. 

4. Not only received, but retained, used, and enjoyed 
during her life. 

5. She afterwards became a feme sole, and took no action 
looking toward a recovery of the land or rescission of the 
transaction. 

6. As a married woman and as a feme sole she stood by 
and saw the land improved, holding her peace; and 


7. The statute began to ran against her. 
6 
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We submit that the facts passed the equitable and su- 
perior title to the land to appellees. 

IV. The action of Margaret in the premises was a prac- 
tical fraud upon appellees, in that she received value and 
made no return, unless, as before insisted, her conduct is 
estopped upon her and her privies. 

A married woman and her privies may be estopped. 
(O’Brien v. Hilburn, 9 Tex., 299; Womack v. Womack, 8 
Tex., 397; Dalton and Wife v. Rust, 22 Tex., 188; Clay- 
ton’s Administrator v. Frazier, 33 Tex., 100.) 

V. Under all the circumstances of this case the appel- 
lants waited too long to institute their proceedings, and 
the demand might well be denominated stale. 


Roserts, Carer Justice.—The appellants brought a suit 
to recover from defendants an undivided half interest in a 
tract of three hundred and twenty acres of land. They 
claim, as surviving heirs of Margaret Fitzgerald, who, with 
-her husband, Garrett Fitzgerald, inherited the said tract of 
land from their son, James Ewing Fitzgerald. The land, 
while thus jointly possessed and owned by them, was sold 
by Garrett Fitzgerald, the husband, by his deed executed 
to James H. McCarty on the 21st day of September, 1847, 
under whom the defendants hold by a regular chain of 
title, by recorded deeds, and by continuous possession 
from that date up to the bringing of this suit on the 26th 
of July, 1871. Margaret Fitzgerald died in 1853 or 1854, 
never having executed any deed for her interest; and her 
husband died afterwards and before the institution of this 
suit. The defendants, Turner and McClenden, filed sepa- 
rately general exceptions to the petition, a general denial, 
_and pleas of not guilty. Turner pleaded the statute of lim- 
itations of three, five, and ten years, and a special plea that 
the land was purchased by Garrett Fitzgerald with his own 
money, and that he had the title made to his son, James 
Ewing Fitzgerald, who held the same in trust for his futher. 














FITzGERALD v. TURNER. 





Opinion of the court. 





The evidence relating to these pleas, thus separately filed 
by Turner, was not of a character to have justified a find- 
ing in his favor upon them, nor is it so insisted in the brief 
_of his counsel. 

The defendants joined in an amended answer, stating 
that Garrett Fitzgerald sold the land to McCarty for a 
negro woman; that the sale was made at the instance and 
request and for the benefit of Margaret Fitzgerald, in or- 
der to procure a negro woman to wait on her; that she 
did have the use of the negro during the balance of her 
life; that she afterwards expressed herself well satisfied. 
with the trade; that she was fully aware that defendants 
and those under whom they held were putting upon the 
land valuable improvements, and suffered it to be done 
without objection; that the negro woman lived with and 
served the family several years after the death of Marga- 
ret Fitzgerald, when the negro died. By all which facts 
it is contended that the said heirs of Margaret Fitzgerald 
are equitably estopped from now setting up claim to said 
land. 

To this answer the plaintiffs excepted as insufficient, 
which exceptions were overruled. This ruling is assigned 
as error. | 

The evidence having been adduced, the jury was waived, 
the cause submitted to the court, and a judgment was ren- 
dered in favor of the defendants. 

This action of the court is assigned as error, as being 
contrary to the law and the evidence. 

The evidence was sufficient to sustain this answer of the 
defendants, and the important question in the case therefore 
is, do the facts set forth in the answer constitute a defense, 
either legal or equitabie, to the cause of action alleged and 
proved by the plaintiffs? We are of opinion that they do 
not. 

The deed from Garrett Fitzgerald to McCarty discloses 
the fact that he derived title to the land from his son, James 
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Ewing, who was then dead. His wife was then living, 
which, as we may infer from the answer, was we.| known 
to McCarty. She is not alleged or proved to have made 
any representations to McCarty in reference to the owner- 
ship of the land, and therefore she said or did nothing 
calculated to deceive him or in any way mislead him in 
the matter. Nor is it shown that McCarty relied on any- 
thing that she said or did in making the trade and in taking 
the title from the husband, without requiring the wife to 
join in it. : 

It was not shown that the title to the negro woman was 
made to Margaret Fitzgerald, or that she ever claimed her 
as her separate property, or that she was so regarded and 
disposed of at her death in 1853 or afterwards. 

The facts, then, upon which the defendants below are 
forced to rely, as the record is here presented, are that 
Garrett Fitzgerald sold the land to McCarty for a negro 
woman; that Margaret Fitzgerald was willing to it, and 
desired it to be done for the specific object of getting the 
negro woman to wait on her; that she continued to be will- 
ing to it to the time of her death, and had the service of the 
negro woman in the family from the time of the trade as 
long as she lived, and knew that those wha held the land 
were living on, improving, and using it as their own, dur- 
ing all which time she was the wife of Garrett Fitzgerald. 

Such facts are not sufficient to pass the title to the land 
from her, or to estop her heirs from setting up claim to it. 
(Berry v. Donley, 26 Tex., 737; Cross v. Everts, 28 Tex., 
532; Baily v. Trammell, 27 Tex., 328; Cravens v. Booth, 
8 Tex., 243.) 

These decisions hold, that for a married woman to con- 
vey her lands, so as to pass the title from her, she must do 
it according to the statute by a deed executed with a privy 
examination, unless by some fraudulent representation or 
act on her part, which is relied upon and acted on, she is 
estopped from setting up claim to the land. 
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It is probable that the answer of the defendants in this 
case was drawn up and the case tried and determined in 
reference to and upon the authority of the case of Clay- 
ton’s Administrator v. Frazier; 33 Tex.,99. The facts in 
that case, as construed by the court, are much stronger 
than they are alleged and proved to be in this case. In the 
opinion in that case it is said that ‘* The evidence clearly 
establishes the fact that Mrs. Clayton signed the bond with 
her own free will and accord; that she treated the sale as 
bona fide up to the time of her death; that so much of the 
purchase-money as was paid in her lifetime she used in 
building a house on her homestead, and that she spoke of 
making Frazier a deed not long before her death.” Im- 
portance seems to have been here attached to the expendi- 
ture of the purchase-money on the homestead in which the 
wife had an interest. The opinion also quotes and relies 
on a part of the general remarks of Chief Justice Hemp- 
hill, in the case of Womack v. Womack, 8 Tex., 397, 
wherein he says: ‘‘ When the proof is clear as to the free- 
dom of will on her part, and the transaction commends 
itself in point of equity to the conscience of the court, 
particularly if the party contracting with the wife cannot 
be restored to his former position, the conveyance wiil be 
sustained, notwithstanding the want of a privy examina- 
tion under the statute.”’ However correct this proposition 

“may be under the general principles of equity jurispru- 
dence, it has not been sanctioned and acted on as the law 
of this State, nor was it in that very case in which it was 
announced, as will be seen by reference to the judgment 
which was rendered therein by the Supreme Court. The 
contrary doctrine was announced directly by Justice Moore, 
and practically enforced in a case directly involving that 
question, which was in the subsequent case of Berry v. 
Donley, 26 Tex., 737, and which has been subsequently 
followed as the settled law of this State, and so it is be- 
lieved to be generally regarded up to the present time. 
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In the case of Womack v. Womack, the judgment of the. 
court was that the administrator of Mrs. Womack, who 
had conveyed the negro while under coverture to the over- 
seer and manager of her separate property, in discharge of 
his services as such, being of the value of four hundred 
dollars, should recover the negro, to be delivered, how- 
ever, upon the payment of the four hundred dollars due as 
overseer’s wages, for which the negro had been given. 

This judgment was based, as we must suppose, upon the 
equitable principle that, as a suit had been brought ina 
court invested with equity powers, and the facts constitut- 
ing an equitable cross-action had been fully set up in the 
answer, the administrator should be compelled to do equity 
before obtaining his legal right. Still the case, as actually 
decided, is a precedent in harmony with the cases previ- 
ously and subsequently decided in favor of enforcing the 
statutory mode of conveying a married woman’s real prop- 
erty by deed and privy examination. 

It establishes in addition, also, that there may be facts 
and circumstances connected with such imperfect transfer 
of her separate property, the statute not being complied 
with, which, when set up in an equitable cross-action, will 
afford the opposite party equitable relief, and in a proper 
case enforce it as a condition precedent to the granting of 
a consummation of the legal right claimed and recognized. 

The other case relied on in support of the decision of 
Clayton’s Administrator v. Frazier is the case of Dalton 
and Wife v. Rust et al., 22 Tex., 133. That case, so far 
as it relates to this subject, decides that a wife, who with 
her husband had given a title bond in the sale of her sep- 
arate estate in a tract of land on a credit, and had joined 
with her husband in procuring a judgment of the County 
Court, (acting as a court of probate,) ordering the sale of 
the same land, by which sale the entire balance of the 
original purchase-money was paid by the purchaser at the 
probate sale, was estopped thereby from resisting a specific 
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performance of the original contract of sale under the 
bond, and as confirmed by the probate sale, under the plea 
that she had not originally sold the land in accordance with 
the statute by deed and privy acknowledgment. She was 
estopped by her action in the County Court, by which she 
had induced Mrs. Dalton to purchase the land at the pro- 
bate sale for a full consideration, paid according to the 
terms of the sale, which she had joined her husband in 
procuring by the judgment of a court of competent juris- 
diction. 

Thus it has been held by an unbroken chain of decisions 
of this court, with the exception of the case of Clayton’s 
Administrator v. Frazier, 33 Tex., 99, if that shall be re- 
garded as an exception, that to pass the title of a married 
woman in the sale of her real property, it must be done in 
the mode prescribed by the statute, by deed and privy ex- 
amination; and that when it is not so done, she, or those 
claiming through or under her, may recover it by suit, un- 
less estopped by some representations or acts on her part 
relied and acted on, so as to operate as a fraud upon the 
opposite party in the event of such recovery. This, how-. 
ever, does not preclude equities from being set up and en- 
forced when a proper case shall be presented, as was done 
in the case of Womack v. Womack, 8 Tex., 397. What 
facts would constitute a ground for such equitable relief 
must be determined when presented for adjudication, 
rather than be indicated in advance. 

We are of the opinion that the judgment in this case is 
erroneous, and that it must be reversed and the cause be 
remanded. 


REVERSED AND REMANDED. 
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_ Perer Sxkaro v. THe State. 

1, CONTINUANCE.—After a jury had been selected and sworn to try the 
case, the defendant’s only counsel, who had just been retained, dis- 
covered that his application for continuance, which had been over- 
ruled, and which was defective only in failing to show that a proper 
affidavit for attachment had been made, and the writ issued, discov- 
ered that the writ had in fact issued upon proper showing, and there- 
upon made another application for continuance which was overruled: 
Held, that to have granted the application last madé would have been 
a proper exercise of judicial discretion, and the refusal to grant it is 
cause for reversal when the materiality of the testimony of the absent 
witness appears, when considered in connection with the other evi- 
dence introduced on the trial. 

2. CONTINUANCE—PRACTICE.—The sufficiency of an application for a 
continuance does not depend on the evidence of other witnesses. If 
it is proper at the time made, and sufficient cause shown for the con- 
tinuance, it should be granted, without waiting the result of a trial 
on other evidence. 

8. CONTINUANCE—ADMISSION.—An admission that a witness, on ac- 
count of whose absence a continuance.is asked, would swear, if pres- 
ent, as stated in the affidavit for continuance, will not defeat the 
application ; it could only have that effect when the facts are admit- 
ted to be true. 


AppgkaL from Nueces. Tried below before the Hon. T. 
C. Barden. : 

Peter Skaro was indicted for an assault with intent to 
- kill and murder one Aaron Bennett. The defendant was 
confined in jail from the date of arrest, and with no coun- 
sel, until the day before his trial. He bad applied upon 
proper affidavit made betore the clerk for an attachment 
for one Laparo, but through misapprehension of that fact 
stated in his application for continuance that he had made 
affidavit for an attachment before the sheriff. The mate- 
riality of the testimony expected from the absent witness 
‘was fully stated. The application was overruled: After the 
jury had been selected to try the cause, defendant’s attor- 
ney discovered that the affidavit for attachment had been 
made before the clerk, and renewed his application, stating 
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that fact. This application was also refused. The absent 
witness was expected to prove an alibi, which was, in fact, 
sworn to by one witness (Parker) on the trial. Verdict, 
guilty, and punishment fixed at two ) ears’ confinement in 
the penitentiary. 


James 8. Mc Campbell, for appellant. 
N. G. Kitrell, for the State. 


Reeves, Associate Justice.—If the defendant had set 
out in his application for continuance the diligenee which 
-had been used, its sufficiency could not have been doubted. 
The judge held that the application came too late, after the 
jury had been selected and sworn to try the case. 

The evidence of the absent witness appears to have been 
material to the defense, and whey the attention of the court. 
was called to the fact that an attachment had been issued, 
it would have been a proper exercise of discretion to have 
permitted him to make the correction, by stating the dili-« 
gence which had been actually used, and stating the rea- 
son why it was omitted to be made in the application for 
continuance. 

The application of defendant’s attorney for an attach- 
ment for the witness, after the case was called for trial, 
seems to have been made under a misapprehension of the 
facts, and without knowing that the attachment had been 
issued and returned. He had only been employed the day 
before the trial commenced, and, as explained in his affi- 
davit made after the cause had been tried, he did not find 
the-attachment among the papers in the case. The defend- 

ant, who was confined in jail up to the time of the trial, 
appears to have made the proper affidavit for the attach- 
ment before the clerk, but stated in his application for the 
continuance that he had applied for the writ to the sheriff. 
Our attention is called to the admission of the district 
attorney that the witness would swear, if present, to what. 
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defendant swore he expected to prove by him. It does not 
clearly appear that the defendant waived objections to this 
evidence. If it was admissible without his consent, it could 
only be so by admitting that the statement was true, and 
not merely that the witness would swear to what the de- 
fendant expected he would prove. 

In connection with the materiality of the testimony of 

the absent witness, we are referred to the evidence of the 
‘witnesses examined on the trial. The sufficiency of an 
application for a continuance does not depend on the evi- 
dence of other witnesses. If it was proper at the time 
made, and sufficient cause is shown for the continuance, it. 
-should be granted without waiting the result of a trial on 
other evidence. (McAlpin v. The State, decided at the 
last term.) 

The defendant stated in his affidavit for continuance that 
he expected to prove by the witness, Laparo, that he and 
the witness were together in another part of the town at 
the time of the shooting, and that the shooting was not 
done by him, but by some other person. Bennett, the 
party assaulted, is not supported by the testimony of Shaw 

‘and Parker, in saying that the defendant was in the com- 
pany of these parties when they went up the hill, and when 
they separated, a short time before the shooting took place. 
The witness, Shaw, says he was at Benson’s saloon until 
it was closed, about 11 o’clock at night, and that the de- 
fendant left there a short time before he and Parker left, 
and that the defendant started along the street and turned 
the corner, which he says is in an opposite direction from 
Loti’s house. Thus it will be seen that the testimony was 
conflicting to some extent, and the evidence of Laparo was 
important tothe defendant as tending tosupport his defense. 

As: the -case is presented, we think the continuance 
should have been granted. The judgment is therefore re- 
versed and case remanded. 

REVERSED AND REMANDED. 
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Steve Netz v. Tue Strate. 


AGGRAVATED ASSAULT—JURISDICTION.—Under the act of August 13, 
1870, defining the jurisdiction of justices of the peace, those officers 
had no jurisdiction to try one charged with an aggravated assault. 
If jurisdiction was improperly assumed, an appeal from a judgment 
of conviction to the District Court could not -thus invest that court 
with jurisdiction, and on such appeal the case should be dismissed. 


AppEAL from Lamar. Tried below before the Hon. John 


C. Easton. 
J. M. Long, for appellee. 
A. J. Peeler, Assistant Attorney General, for the State. 


Reeves, Associate Justice.—The appellant, who was 

charged with an aggravated assault before W. J. Bonner, 
.a justice of the peace for Lamar county, was tried by a 

jury of six men, and fined one hundred dollars. His 
motion for a new trial being overruled, he appealed to the 
District Court. The judgment of the District Court re- 
cites that the cause was: dismissed because the appellant 
failed to appear and answer the charge. The appeal being 
dismissed, the court awarded a procedendo to the justice of 
the peace, directing him to execute the judgment of his 
court, and further directing that a capias pro fine should 
issue for the costs of the District Court. Ilis motion for 
a rehearing being overruled, he appealed to this court. 

It is objected that the justice of the peace had no juris- 
diction to try the defendant for an aggravated assault; 
that the act of 1873, conferring additional jurisdiction on 
the presiding justices of the peace of Lamar and Fannin 
counties, is unconstitutional. 

It is not shown that appellant was tried in the justice’s 
court under the act of 1873. This act was passed on May 

26th, and took effect from and after the next general elec- 
tion. 

The trial was in January following. The act referred 
to provides that the presiding justices of Lamar and Fan- 
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nin counties, in addition to the criminal jurisdiction now 
conferred on them by law within their respective precincts, 
shall also have concurrent jurisdiction with the District 
Courts, coextensive with the limits of their respective 
countjes, over all offenses of a less grade than felony. It 
further provides that prosecutions for misdemeanors be- 
fore the presiding justices may be commenced by infor- 
mation filed by the county attorney, and that the defendant 
shall be entitled to a trial by jury of twelve men. These 
requisites of the statute were not complied with in the jus- 
tice’s court, if the defendant was tried under that statute. 

The proceeding appears to have been commenced and 
carried on under the general Jaws conferring jurisdiction 
on justices of the peace, and not under the act of 1873. 
The complaint was made to the justice of the peace with- 
out information filed by the county attorney. The trial 
was before a jury of six men, and not a jury of twelve 
men, as required by the act of 1873. The facts of the 
case, so far as they are shown by’the record, do not war- 
rant the conclusion that the justice of the peace was acting 
under-this statute. His jurisdiction to try a case of ag- 
gravated assault must therefore be tested by the act of 
August 13, 1870, defining the jurisdiction and duties of the 
justices of the peace. 

In ex parte J. D. McGrew, 40 Tex., 472, it was decided 
that justices of the peace had not such jurisdiction. The 
justice of the peace having no jurisdiction to try the case, 
the District Court was without it on appeal, and the cause 
should have been dismissed. 

The objection that the act of 1873 is unconstitutional 
requires further examination and discussion than the coun- 

.8el for appellant has bestowed upon it in his brief, and not 
being necessary to the disposition of the case, is not now 
decided. | 

The judgment is reversed and case dismissed. 

REVERSED AND DISMISSED. 
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THE State v. BILLINGSLEY AND DAVIDSON. 


AFFRAY—INDICTMENT.—An indictment for an affray, in other respects 
good, is sufficient if it charges that the parties did, at a time anda 
public place designated, ‘‘unlawfully and willingly fight together.” 


APPEAL from Johnson. Tried below before the Hon. A, 
J. Hood. 

The indictment in this case charged that Elbert Billings- 
ley and Samuel Davidson, in Johnson county, on the 8th 
ot December, 1873, “at the gin-house of William Billings- 
ley, in said Johnson county, the said gin-house being then 
and there a public place, did then and there unlawfully and 
willingly fight together, contrary,” &c. 

On motion of the defendant, the court quashed the 
indictment, on the ground that it charged no offense 
known to the law, from which judgment the State ap- 
pealed. 


A. J. Peeler, Assistant Attorney General, for the State. 


Roserts, Cuter Justice.—The indictment in this case 
for an affray, though not in the usual form according to 
the precedents at common law, is strictly conformable to 
the definition of that offense in our Penal Code, and there- 
fore no reason is perceived why it is not a good indict- 
ment. (Paschal’s Dig., art. 2011; 2 Whart. Prec., 847.) 

Reversed and remanded. . 

REVERSED AND REMANDED. 





' Oscar SxipMoreE V. THE STATE. 


1. ASSAULT BY OFFICER ON A PRISONER.—An officer when conveying 

a prisoner to jail, though justifiable in using such force as may be 
necessary to carry him, is guilty of an offense if he strike him 
except in his own necessary self-defense. 
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2. CHARGE OF COURT.—On the trial of one charged with an aggravated 
assault commiited with a pistol, the jury propounded the following 
question to the court: ‘tIs a pistol a deadly weapon, the size not 
known, and not known whether empty or loaded?’’ ‘To which the 
presiding judge answered: ** A ‘pistol is a deadly weapon :” Held, 
1st. That whether it was or was not a deadly weapon must depend 
either on its size or the manner of its use. 2d. That the answer was 
error, being calculated to injure the rights of the defendant in taking 
away from the jury the determination of a material fact in the case 
as presented by the evidence. 3d. That a fine of one hundred dol- 
lars could not be held good as a fine for a simple assault, since the 
verdict was consistent with guilt of a higher grade of offense, and 
might have been fixed at a less amount, but for the erroneous: 
answer of the judge. 


APPEAL from Collin. Tried below before the Hon. 
Silas Hare. 


Craig & Garneit, for appellant. 
A. J. Peeler, Assistant Attorney General, tor the State. 


Rozserts, Cuter Justice.—The indictment charges the 
defendant with having committed an aggravated assault 
and battery upon one McCautz, by striking him with a 
pistol and inflicting upon him a serious injury. 

The evidence showed that McCautz was drinking, and 
at Turbitt’s grocery, in the city of McKinney, and wishing 
to go out at the rear door, he asked Skidmore, the defend- 
ant, who was there playing billiards, (being a deputy mar- 
shal and policeman,) to open the door. Skidmore told 
him to open it himself, and went out of the front door; 
after which McCautz cursed him, for which Turbitt or- 
dered him out of his house, and while in the act of forcibly 
putting him out McCautz attempted to strike him, about 
which time Skidmore, coming along the street, stepped in 
the house and told McCautz to go along with him, that he, 
defendant, would arrest him, McCautz refusing to go, 
was dragged out into the street by Skidmore and Turbitt, 
and being carried on some distance towards the calaboose 
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by Skidmore, stopped and said he wanted to go to see 
some one to stand on his bond, or to get money to keep 
him out of the calaboose, refusing to go any further. 
Thereupon Skidmore put bis hand behind him, pulled out 
his pistol, a six or a five-shooter, and struck McCautz on 
the head with it, cutting a gash an inch long, drawing 
blood, when McCautz went on with him, was put in the 
calaboose, and was afterwards fined, for what offense does 
not appear. When Skidmore struck him with a pistol 
there were two men within the distance of eighty-four feet 
from him, upon whom he could have called for assistance 
to carry the drunken man to prison. . 

The code provides that in making an arrest no greater 
force shall be resorted to than is necessary to secure the 
arrest and detention of the accused. (Paschal’s Dig., art. 
2697.) An officer on board of a man-of-war, in a storm or 
in a battle, may be justified in enforcing his orders by strik- 
ing a sailor with a pistol; when necessary to make him go, 
if he stops and refuses to go in the discharge of his duty. 

The laws of Texas do not fix the relations as to the right 
of command and the duty of obedience to orders of a dep- 
uty marshal of a quiet country town in time of peace, and 
a drunken prisoner in his custody, upon the same footing 
with an officer in the navy and a sailor under him, in a 
storm or in a battle. The officer, if he had a right to ar- 
rest and carry him'to the calaboose, may have the right to 
use him roughly, if necessary, in the act of carrying him 
along, and he had a right to get assistance in doing so, if 
he needed it; but that does not embrace the right to pun- 
ish him, to assault and beat him with a pistol to make him 
or to induce him to go when he stopped. There is a very 
broad distinction between the two means of getting the 
prisoner to the calaboose. 

This is the distinction sought to be drawn by the court 
in the charge, which says that “an officer who has charge 
of a prisoner may, as stated, use all reasonable means to 
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secure his detention, but in no case is he justified in com- 
mitting an assault and battery upon such person, unless in 
his own defense to resist unlawful violence attempted to be 
used by the prisoner upon him.” This is objected to stren- 
uously, because the words assault and battery, as used here, 
are not used in their legal sense, but in the sense of beat- 
ing or striking. It is hardly possible that the jury could 
have misunderstood its meaning, considered in connection 
with the balance of the charge. 

There are several other questions of importance pre- 
sented in this case. What authority had Skidmore for 
arresting McCautz if he was not a sworn officer of the city 
and State? (See Art. VII General Provisions of the Con- — 
stitution, sec. 1.) 

What offense had McCautz committed, that he must be 
dragged forthwith to the calaboose, and not be carried be- 
fore the mayor to at once answer for it? (See Paschal’s 
Dig., arts. 2679, 2682.) It is not necessary, however, to 
further notice these questions. 

The jury, it seems, upon their retirement, met with a 
serious difficulty in the case, because no witness had ex- 
pressly stated what was the size or weight of the six or five- 
shooting pistol with which McCautz was stricken, although 
it was proved to have cut a gash on his head an inch long 
by one blow, and they came into court and asked the judge 
the following question : 

“Is a pistol necessarily a deadly weapon, the size not 
known, and not known whether empty or loaded?”’” Where- 
upon the court instructed them as follows: ‘A pistol is a 
deadly weapon;” to which the defendant, by his counsel, 
excepted. 

This charge, so far as it is an answer to the question of 
the jury, implies that all pistols are deadly weapons, how- 
'- ever used. This is not correct, either as matter of law or 
of fact. Whether a pistol is a deadly weapon, when used 
to strike with as a club or stick, must depend upon its size 
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or weight, in connection with the manner of its ‘use, and 
the part of the person that is stricken with it. A deadly 
weapon is defined to be ‘‘one likely to produce death or- 
great bodily injury.” <A pistol used to strike with is noth- 
ing more than a piece of iron of the same sizé, weight, and 
shape. There may be five or six-shooting pistols so small 
that they would not, when so used, be likely to produce 
death or serious bodily injury. The indictment alleged 
this pistol to be a deadly weapon. The evidence of its 
being so was that it was a six or five-shooter, and that it 
eut a gash an inch long on McCautz’s head. This might 
seem to be sufficient evidence to establish that fact. But 
the jury was in doubt about it, and the judge cleared away 
their doubts by making the size of the pistol and the injury 
done by it immaterial facts, in drawing their conclusion as 
to whether it was a deadly weapon or not, by giving them 
the rule to act upon that if it was_a pistol it was a deadly 
weapon, and that, it is fair to presume, decided the case. 
In this we think the court erred, and that it was an error 
calculated to injure the rights of the defendant, by taking 
away from the jury the determination of a materia! fact in 
the case as presented by the evidence. 

It is contended by the attorney general that, as the de- 
fendant was found guilty generally, and fined one hundred 
dollars,the conviction may be held good for an assault and 
battery only, as for that minor grade they could have fined 
him that amount. 

The objection to this is, that if they had not been con- 
strained by this charge to find him guilty of the higher 
offense, with which their finding is entirely consistent, 
they might have assessed his fine at less than one hundred 
dollars. 

We are of opinion that the judgment must be reversed, 
and the cause be remanded. 


REVERSED AND REMANDED. 
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Tom Barnes v. Tue State. 


CHARGE oF CouRT.—On the trial of one charged with theft of an ani- 
mal, the possession of the hide of the stolen animal by the party 
accused was relied on by the State as a circumstance to establish 
guilt, though the identity of the hide was controverted by the 
defense. The court charged the jury, ‘* you are instructed that the 
possession of a partially dry hide by a party charged with the theft 
of an animal is not necessarily conclusive proof of the theft of the 
animal by the party having such hide in his possession :*? Held, 
that it was a correct statement of a general proposition, that it did 
not assume as true any controverted fact, and that it was not a 
charge upon the weight of evidence. 


ApprEAL from Victoria. Tried below before the Hon. 
T. C. Barden. 


A..B. Pelicolas, for appellant, insisted that the charge 
of the court was a charge on the weight of evidence in this, 
that in saying that the possession of a partially dry hide 
by defendant was not necessarily conclusive proof of the 
theft of the cow which once wore it, it was in effect tell- 
ing the jury that it was a very strong circumstance against 
defendant, citing Brown v. State, 23 Tex., 201; Walker v. 
State, 42 Tex., . 


A. J. Peeler, Assistant Attorney General, for the State. 


Reeves, Associate Justice.—We are of opinion that the 
court did not err in acre the appellant’s motion for 
a new trial. 

The first ground of the motion is, “the court erred in 
the 6th instruction given to the jury, said instruction being 
an assumption by the court that one of the material facts 
of the case was true.” 

2. Said charge is a charge upon the weight of testimony, 
to the prejudice of defendant. 

The instruction complained of is as follows: 

“You are instructed that the possession of a partially 
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dry hide by a party charged with the theft of an animal is 
not necessarily conclusive proof of the theft of the animal 
by the party having such hide in his possession.” 

The proposition here stated is general, applying to any . 
party in the case supposed, without assuming that any fact 
in evidence in the case before the jury was true. In the 
same connection the jury was told that the possession of a 
hide ‘is, however, a circumstance to be taken into account 
with other facts to enable a jury to determine whether the 
party charged be guilty of the theft of the animal or not, 
when so charged with the theft of such animal.” 

The charge is also free from the objection of being a 
charge upon the weight of evidence. 

The 3d, 4th, and 5th grounds of the motion are as fol- 
lows : 

3. The evidence, all taken together, is not sufficient to 
authorize the conviction. of the defendant of the crime 
charged against him in the indictment. 

4. The verdict of the jury is directly contrary to the 8th 
instruction given by the court. 

5. The verdict of the jury is contrary to the law and the 
evidence. 

It will be convenient to consider these grounds together. 

The 8th instruction reads as follows: 

“Tf from the evidence in this case you shall find that 
the animal from which the hide referred to in the testi- 
mony of witnesses was taken was dead when the hide was 
removed therefrom, then this defendant cannot be con- 
vieted of the theft of the animal.” 

The jury was not confined to the testimony of the wit- 
nesses that the animal from which the hide was taken was 
found dead on the prairie by the defendant in making up 
their verdict. The inquiry extended to the whole case, 
and to all the evidence before them, whether it was intro- 
duced by the State or the defendant. There was a conflict 
in the evidence, and if the jury have thought proper to give 
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credit to the State’s witnesses and render their verdict on 
their testimony rather than on the evidence introduced by 
the defendant, their right to do so cannot be questioned. 
‘It does not appear that there has been an improper exer- 
cise of the right in this case in view of the evidence. 

The State proved that a hide with Gus Black’s brand on 
it was found at Peter Jecker’s, in January, 1874. It was 
about half dry when it was purchased by Jecker, and when 
examined by two of the State’s witnesses, some two or 
three days after the purchase, it was found to have bullet 
or shot holes in it. The hide was identified by Jecker’ 
little son as being tne same hide which the defendant hac 
sold to Mrs. Jecker. Witnesses who were stock raisers, 
and well informed onthe subject, proved that the hide 
was not taken from an animal that had died of poverty, 
but from one in good condition, and gave as a reason for 
the statement that a hide taken from an animal which has 
died of poverty is blue on the hips and back, and this hide 
was not in that condition. 

The defense was, that the hide sold by the defendant to 
Mrs. Jecker was not the hide which was examined by the 
witnesses for the State; that the hide sold by defendant was 
removed from an animal found dead on the prairie, and not 
in Black’s brand, and had no bullet or shot holes in it, and 
that the animal had died from poverty. It was proved 
that defendant had sold to Jecker only one hide. It was 
shown that none of Block’s cattle were sold during the 
month of January, 1874. 

The case was fairly presented to the jury by the charge 
of the court, and the charges asked by defendant were all 
given, and there being no apparent error in the judgment, 
it is affirmed. 


+ 
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AFFIRMED.: 
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C. W. Cox v. Tue State. 


1. CONTINUANCE.—Confinement in jail, and a want of information as 
to the requirements of law, afford no excuse for failing to use dili- 
gence in procuring the attendance of a witness, and constitute no . 
cause for the continuance of a case. 

. THEFT, PROOF OF OWNERSHIP.—Where one person has the general 
and another the special property in the thing stolen, the indictment 
may allege the property to be in either. 

3. THEFT.—When property is stolen in one county and carried ‘by the 

thief into another, the taking may be charged to have occurred in 
either. 


to 


ApprEaL from Grayson. Tried below before the Hon. 8. 
Hare. 


J. M. Finley, for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate JusticE.—There was no error in over- 
ruling appellant’s application for a continuance. He used 
no diligence whatever to procure the attendance of the 
absent parties whose testimony, as he states, was material 
to his defense. Confinement in jail, and want of informa- 
tion as to the requirements of law, when such information 
might have been obtained, is not a ground for continuance. 
He was served with a copy of the indictment November 
17th, 1874, and thereby informed of the charge against 
him, and must then have known that it was necessary to 
take some steps to have his witnesses present on the trial. 
The application for the attachment was not made until the 
March term, 1875, and only ten days before the trial. The 
witnesses were not residents of the same county, and neither 
one resided in Grayson county, where the defendant was 
indicted and tried. Under such circumstances, it is not 
likely that the defendant expected the attendance of the 
witnesses at that term of the court. 

The court instructed the jury in substance that Marchant, 
the alleged owner, acquired such special property in the 


.ee county, for which he executed a bill of sale, signing his 








ee ° . ; . > . . 
°.° ..eing no error in the rulings of the court the judgment is 
®@ © a 
*_, eattirmed. 
e 


_the animal was taken from his pasture to the time of the 


102 Cox v. THe Stare. [Austin Term, 





Opinion of the court. 





gelding, on complying with the estray law, as would be 
sufficient to support the allegation of ownership, as charged 
in the indictment. The rule is well settled. ‘Where one 
person has the general and another the special property in 
the thing stolen, the indictment may allege the property to 
be in either. (Langford v. The State, 8 Tex., 115.) 

It is further objected that the indictment charges that 
the gelding was taken in Grayson county, and the evidence 
shows that the taking was in Denton county. The answer 
to this objection is, that where property is stolen in one 
county and carried by the offender into another, he may 
be prosecuted in either county. (1 Paschal’s Dig., art. 2666.) 

We find no sufficient reason why the verdict of the jury 
should be set aside. 

The witness Marchant proved that he had in his posses- 
sion in his pasture in Denton county, on or about the 9th 
of November, 1874, a bay gelding about eight years old, 
and that it was taken from his pasture about that time. 
On the day following, at Sherman, about twenty-seven 
miles from the pasture, this witness states that he bought 
this animal at public sale, not looking at the animal par- 
ticularly, as he says, when bidding for it, and for which 
defendant gave him a bill of sale. Cox told the witness 
that he bought this animal in Fort Worth, when, as this 
witness stated, only about eighteen hours had elapsed since 


sale. He also proved that he had given bond, and com- 
plied with the law regulating estrays, the animal being an 
estray. It was further proved that defendant, a few days 
before this time, had sold a horse at Pilot Point, in Denton 


name as Ike Greene. 
We think the evidence supports the verdict, and there 


AFFIRMED. 
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Tuomas Smita v. THe State. 


THEFT—CHARGE OF COURT.—On the trial of B for the theft of a geld- 
ing belonging to C, the court charged the jury that, ‘*if C did not 
give B authority in person or authorize any one for liim to deliver 
to B the gelding, and he testifies that he did not give such consent, 
this would affirmatively show want of consent, if you believe him :” 
Held to be an improper comment on the evidence and error. 


AppEAL from Collin. Tried below before the Hon. Silas 
Hare. 

The facts proven upon the trial of the case in the court 
below show that John Christian, the owner of the gelding 
charged to have been stolen, entered into an agreement or 
combination with other persons to entrap appellant into 
stealing his (Christian’s) gelding, and for that purpose em- 
ployed John Snyder to gain his confidence and betray him 
into the hands of the officer. The evidence shows that 
Christian knew all about the arrangements assented to, and 
entered into the same. Ile testified that he knew when 
appellant and Snyder were to come to get his horse. On 
Monday night previous to the taking of the horse, he, 
(Christian,) in company with 8. F. Cooke, and at the re- 
quest of John B. Engleman, the person with whom Chris- 
tian was living, went to see John Snyder, and entered into 
an agreement with him (Snyder) to see appellant Tuesday 
morning, and get him to go in company with Snyder on 
Tuesday night to Engleman’s for the purpose of taking 
Christian’s horse, and in that conversation between these 
three persons, Cooke, Snyder, and Christian, Christian tol 
Snyder where he would find his horse, when he (Snyder) 
and appellant (Smith) should come for him, and gave Snyder 
directions how .to proceed, to wit: For him (Snyder) to re- 
main outside of the stable, and tell appellant where the horse 
was, and let him go in the stable and get him. Christian 
testified there was no time set on Monday night when ap- 
pellant and Snyder should come after his horse. Cooke 
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and Snyder testified that it was the understanding when 
they parted that they should come on Tuesday night, if it 
could be so arranged with appellant; and further, that 
Christian was present all the time and assented to the en- 
tire arrangement. Christian testified that he knew when 
appellant and Snyder were. coming, and knew what they 
were coming for, and that he had no objection, as he knew 
appellant could not get away with his horse. 

Verdict of guilty, and punishment fixed at confinement 
in the penitentiary for five years. 


Throckmorton, Brown §& Bro., for appellant, cited Allen v. 


State, 40 Ala., 333; 1 Bishop, seo. 570. 
George Clark, Attorney General, for the State. 


Devine, Associate Justice.—The appellant and Joseph 
Pigg were jointly indicted for the theft of a gelding (the 
property of John Christian) at the October term of the 
Criminal District Court of McKinney city. The defendant 
was tried separately and convicted. The case is presented 
for revision on the exceptions taken by appellant during 
the trial, and the errors assigned. 

It is assigned as error that the court erred in giving 
charges as shown by bill of exceptions, and in. refusing 
charges, as shown by bill of exceptions, and in overruling 
motion for a new trial. 

The 1st bill of exceptions is to the 2d, 3d, 4th, 5th, and 
6th charges. The 2d instruction or churge complained of 
was a brief statement that if the jury believed the defend- 
ant guilty of the theft, as set forth in the indictment, they 
should find him guilty, and assess his punishment at con- 
finement in the penitentiary not less than five nor more 
than fifteen years. In this there was no error. 

The 3d charge complained of is the following: “ The 
intent to steal is the gist of this offense, and if it appears 
in evidence that. this defendant took this gelding in the 
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manner charged, knowing at the time that the horse was 
not his property, and having no knowledge that the owner 
of such gelding had consented to such taking, the crime 
would be complete, provided the owner of sach gelding 
had not, in fact, given his consent that defendant might 
take such gelding.” This instruction stated in effect the 
Jaw on this subject, (see Bishop on Criminal Law, 574; 
Alexander v. The State, 12 Tex., 544.) The charge might 
have been clearer on this subject. The true criterion of 
the guilt or innocence of the accused is clearly expressed 
by Justice Wheeler in Alexander v. The State, 12 Tex., 544. 

The 5th instruction to the.jury is open to the objections 
raised by appellant. The objectionable portion of this 
charge is the following: ‘On the other hand, if Christian 
did not give this defendant authority in person, or author- 
ize any one for him to deliver this defendant the gelding, 
and he testifies that he did not give such consent, this 
would affirmatively show want of consent, if you believe 
him.” This portion of the charge was error. It stated to 
the jury a portion of the evidence for the State, and in- 
formed them that Christian’s statement affirmatively shows 
that he, Christian, did not give his consent that defendant 
should steal his horse. The fact that the judge coupled his 
comment on the evidence aud his emphatic declaration (that 
Christian’s denial of his giving his consent would aftirm- 
atively show want of consent) with the expression, ‘if you 
believe him,” does not relieve the charge of its illegal char- 
acter. All evidence is valueless, unless it is believed to be 
true. The objection to the commenting on the evidence 
by the presiding judge, and the principal reason for the 
prohibition in article 594, Coce of Criminal Procedure, 
that “he shall not express any opinion on the weight of 
evidence, nor shall he sum up the testimony,” is that it 
would take from the jury that which is their exclusive 
right and duty, to decide on the facts and determine for 
themselves the weight of evidence or the degree of credit 
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to be given to all or either of the facts in evidence. They 
are the exclusive judges of the tacts in every criminal case. 
(Code Criminal Procedure, 593.) This portion of the charge 
had reference to what appears to have been the chief ground 
of defense set up by the aceused: The belief in the truth- 
fulness of Christian’s statements relative to his consent not 
being given in any manner, either expressed or implied, 
was made by the court to negative any conclusion or rea- 
sonable inference which the jury might have drawn from 
the evidence of F. 8. Cook or Snyder, the last named hav- 
ing acted as a decoy to entrap defendant. 

F. S. Cook, whose horse was placed in the stable with 
Christian’s, testified that himself, Christian, and another, 
agreed ‘‘ that witness and Christian should go that night 
to see Snyder, and get him to see the boys, and get them 
to come the next night * * and get the horses. Witness 
and Christian went to see Snyder on Monday night, told 
him to go to see the defendant and Pigg the next morning, 
and get them to come with him (Snyder) to John B, En- 
gleman’s on that * night and get witness’s and Christian’s 
horses”’ * * *; that “John Christian knew all about the 
arrangement entered into, and consented to it; was pres- 
ent with witness and Snyder on Monday night, and agreed 
with them that the boys should come on Tuesday with 
Snyder to get his horse; witness and Christian told Sny- 
der where these horses would be; Christian told Snyder 
to go and tell the boys to come on Tuesday night to steal 
his horse; Christian and witness did not consent that Smith 
or Pigg should have their horses; they only agreed that 
Snyder might get in with them and accompany them, in 
order that they might be caught.” 

The evidence of the witness, Snyder, was that he was 
engaged by some of the citizens to find out what these boys 
were doing; that he had an interview with one of them at 
the church on Saturday night, where he informed Pigg 
that he had been running estrays, and wanted a partner. 














1875.] Surra v. Tue Strate, 





Opinion of the court. 





Pigg was, so he stated, in the same business; met both the 
accused next night at church, and again sought and found 
them on Tuesday plowing, and told them when all three 
should go, and where they should go to find the horses. 
These and other facts in evidence were matters for the 
consideration of the jury in determining whether or not 
Christian’s consent had been given, or that such a state of 
facts existed as would in reason raise a presumption that 
his consent had been given, even though the owner neither 
intended to lose his horse nor let the accused escape, nor 
that his horse should be removed further than outside of 
the stable door. 

Christian might have truthfully sworn that he did not 
give his consent, meaning that the accused should not get 
away with his horse nor escape arrest; and the jury might 
have believed that in his evidence he truthfully expressed 
what his views or sentiments were before his horse was 
taken from the stable; and yet the other facts in evidence 
might have satisfied the jury that his consent had been 
given, notwithstanding Christian’s mental reservations. 
The charge of the court, however, ignored all the other 
evidence, and made the conviction or acquittal turn upon 
the jury’s believing Christian’s statements, which state- 
ments, the judge informed them, affirmatively showed a 
want of consent on his part. There is no error in the sixth 
instruction given, and the charges asked were in substance 
given in the general charge; those refused were inappli- 
cable to the case as presented. The statement of facts 
shows that the word “horse” is the term applied to the 
animal charged to have been stolen, while the charge in 
the indictment is theft of a “ gelding.”” This question will 
not be noticed, as the judgment will be reversed. (See 
Joseph Pigg v. The State, decided at this term.) For the 
error in the fifth section of the charge to the jury, the 
judgment is reversed and the cause is remanded. 
REVERSED AND REMANDED. 
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JosepH Piae v. THE State. 


1, OPINION OF WITNESS AS TO INSANITY.—The opinion of the family 
physician who has observed symptoms of insanity in defendant is 
admissible on the question of his sanity at the time of the commis- 
sion of an offense. 

2. WANT OF CONSENT OF OWNER—THEFT.—It is not consent to the 
taking for the owner to obtain the aid of a detective, who for the 
purpose of detection joins the defendant in a criminal act designed 
by the defendant and carried into execution by actual theft. 

3. VARIANCE.—Where on a trial for theft of a gelding, the statement of 
facts shows that the word horse is used in describing the animal stolen, 
and no question was made below, quere, whether the court on appeal 
would reverse for variance in proof. 

AppEaL from Criminal District Court of McKinney city, 
in Collin county. Tried below before Hon. Silas Hare. 

Joseph Pigg and Thomas Smith were indicted jointly 
for theft of a gelding, the property of John Christian. 

Pigg was put upon trial,-and John P. Snyder, witness for 


oc 


¥ 


the State, testified that he was present on Tuesday night, 
22d of September, 1874, in Collin county, when defend- 
ant and Smith took Christian’s horse, and defendant took 
S. F. Cooke’s horse. They were both present when the 
horses were taken, and acting together. 

On cross-examination Snyder testified that Christian and 
others suspected that defendant and Smith were engaged 
in stealing horses, and requested witness to get into their 
confidence and learn whether they were or not, which wit- 
ness did, and they (Pigg and Smith) told witness they had 
Christian’s horse picked out, and witness agreed with them 
to engage in stealing the horses. 

Witness (Snyder) so conducted the affair that he was 
present when defendant and Smith took the horses afid led 
them out.of the stable, when the party was arrested. 
Christian testified that he had given no consent that his 
horse should be taken, but corroborated Snyder in the 
arrangement by which the défendant was detected. 
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The plea of insanity was insisted on, and one Dr. J. B. 
Tarpley, being called for defendant, stated that he had been 
the family physician of W. J. Pigg, father of defendant, 
about two years, and had practiced medicine about thirty- 
eight years; that about two years before the trial he was 
called upon to see defendant, who was sick; that in mak- . 
ing a diagnosis of the discase witness found he could not 

istpetorily make such diagnosis from the mental con- 
dition of defendant and the disease with which he seemed 
afflicted; that his mind at the time was in an abnormal 
condition not occasioned by the disease, and that his diag- 
nosis of the disease was made without reference to the 
cause of this mental condition. Witness said he had on 
several occasions noticed the actions of the defendant. 
Once he came to Sunday school, and seemed wild; witness 
asked him what he wanted; defendant said “his father had 
sent him there to get his reaper;” defendant “ spoke some- 
what confusedly, and if I had not known what he wanted 
I probably could not have learned from him. I told him 
where it was, and he went and got it and carried it home. 
I also noticed him once at a funeral; he acted singularly in 
riding in and out and crossing the procession.” Upon this 
counsel for defendant asked the witness ‘¢ whether he was 
of opinion that defendant was of sound or unsound mind?” 
to which the district attorney objected, and the opinion 
of the witness was excluded. 

The father of defendant testified that insanity had oce- 
curred in the ancestors of the mother of defendant, and that 
defendant had received several injuries on the head, and 
was not at himself at times. 

The court instructed the jury, after giving the statutory 
definitions pertaining to the offense. 

“6. That the State must show that the gelding was 
taken without the consent of the owner; and upon this 
point Linstruct you that if Christian, the alleged owner, 
by himself or by some one acting for him, by words or acts, 
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suggested or induced defendant, or those with him, when 
he may have acted in an original intent or design to steal 
the gelding, and having induced such original intent, he, 
or the person acting for him, acted as one of the party 
throughout, that is, in the original intent to steal, and in 
the acts resulting in theft, then in such case the want of con- 
sent would not be established, and the defendant should be 
acquitted. If, however, on the other hand it shall appear 
that the intent to steal the gelding originated with the de- 
fendant, or those with whom he acted, and that Christian, 
or no one acting with him, induced or suggested such 
original intent, but only used means intended to detect 
and catch the thief, without affording him an opportunity 
to consummate his purposes, or to provide for its discovery 
after such intent was formed by the defendant or those 

+ With whom he may have acted, and such intent so formed 
was not suggested or induced by Christian, or any one for 
him, and his consent was not actually obtained, then in 
such case the crime would be complete, so far as want of 
consent is concerned.” 

This charge was excepted to, and other instructions 
were asked by the defendant, which sufficiently appear in 
the opinion. 

Defendant was convicted, and his punishment fixed at 
five years in the penitentiary. 


Throckmorton, Brown § Bro., for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Devine, Assoctate Justice.—The defendant was jointly 
indicted with one Smith, charged with having stolen a 
gelding, worth seventy-five dollars, from John Christian, 
the owner of the animal, and without the consent of the 
owner. The defendant, Pigg, was alone tried and con- 
victed of the offense charged. ; 

The first assignment of error, that the court erred in 
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excluding testimony, (referring to the bill of exceptions,) 
is sustained by an examination of the grounds of excep- 
tion, which in substance. are that “Dr. Tarpley, being ex- 
amined as a witness, stated that he had been a practicing 
physician about thirty-eight years; that he been the family 
physician of defendant’s father about two years, and was 
ealled in by defendant’s father to see the defendant, who 
was ill; that his mind was affected, and that the dis- 
ordered condition of his mind was not caused by his then 
sickness.”” This witness mentioned other facts noticed by 
him at different times relative to the strange conduct of 
the accused. Upon which defendant’s counsel asked the 
witness ‘*whether he was of the opinion that defendant 
was of sound or unsound mind.” The State’s counsel 
objected, and the court sustained the objection. In this 
the court erred. The previous questions to this witness, 
and his answers, authorized the putting to him the ques- 
tion objected to. 

It was shown that he was and had been a practicing 
physician for many years; had been the family physician 
for two years; had attended defendant when his mind was 
in a disordered condition; in fact that he was a witness 
whose opinion was worth in this case more than most wit- 
nesses could possibly be, by reason of his long experience 
and peculiar facilities for observation and knowledge of 
the defendant. >< 

In cases of this character, the opinions of medical men 
on the facts stated by them ‘‘are constantly admitted as 
to the cause of disease or death, or the consequences of 
wounds, and as to the sane or insane state of a person’s 
mind.”’ (1 Greenl. on Ev., § 440, and 2 Greenl. on Ev., § 
871; 12 Ala. Rep., 828; Beavan v. McDonnell, 26 Eng. 
Law and Eq. Rep., 541; Shelton v. The State, 34 Tex., 
666.) 

The accused was entitled to the benefit (if any) arising 
from the answer of the witness to the quéstion propounded. 
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The refusal of the court to permit the witness to answer 
the question deprived the accused of a clear legal right. 
How far his defense may have been prejudiced by it, we 
cannot say. It is sufficient to know that it was his right 
to have the question answered by the witness, and that it 
was relied on as material to his defense. 

The exceptions to the charges given, and the refusal of 
the court to give the instructions asked for defendant, are 
not sustained by an examination of those charges. Those 
given were substantially correct, and those asked by the 
defendant, and not embraced in the general charge, were 
framed in language more favorable to the accused than the 
statement of facts would justify. 

As the judgment must be set aside for the error in ex- 
cluding the answer of the witness Tarpley, and the cause 
remanded, it is not considered necessary to refer to the 
fullness or insufficiency of the evidence in this case. The 
question is presented in this court, which was not made 
in the court below, that defendant was charged with the 
theft of ‘‘a gelding,” while in the statement of facts the 
term “‘horse’”’ is alone used. This, in all probability, was 
an error committed in making out the statement of facts. 
Admitting, however, that the word “horse,” instead of 
“gelding,” was used by the wituesses on the trial, the fol- 
lowing. remarks of Chief Justice Roberts, in Mathews v. 
The State, decided at the late Tyler term, are in point in 
this case: “It may be said that the witnesses in using the 
term ‘horse,’ had no reference to the technical sense in 
which it is used in the statute, but in the sense in which 
it is used in ordinary conversation.” And that the jury 
so understood, and had a right to understand, the wit- 
nesses to mean by the term horse such an animal as was 
described in the indictment. 

There being no question raised in the court below, dur- 
ing or after the trial, on this alleged variance between the 
charge and the proof, it is not now necessary to decide 
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this question, “‘as it is not likely to be left in doubt on 
another trial.” 
REVERSED AND REMANDED. 





D. GC. WituraMs v. EvizaBetH Hvurine 


1. PRACTICE—WITHDRAWAL OF ANSWER.—A defendant duly served 
by publication, who had answered, and at a subsequent term had 
withdrawn his answer, cannot complain that an order of dismissal of 
the suit subsequent to such withdrawal was revoked and the suit 
reinstated. , 

2. PAROL AGREEMENT OF ATTORNEYS.—Although courts are not re- 
quired to enforce agreements of counsel not reduced to writing, it 
does not follow that it is error in the court to enforce a parol agree- 
ment, 

3. APPEARANCE, EFFECT OF.—A defendant, in a suit by publication, 
having filed an answer, cannot, by its withdrawal and the payment 
of the fees of his attorneys, avoid the results of such appearance or 
claim that the suit should proceed as though he had been served by 
publication and had not answered. 

4. AMENDMENT—CHANGE IN CHRISTIAN NAME OF PLAINTIFF.—Such 
amendment was not of a character to require notice to the defend- 
ant. c 


Erxnor from Denton. ‘Trial beiow before the Hon C. 
C. Binckley. 

April 17, 1868, Sarah Huling, as surviving wife of 
Thomas B. Huling, deceased, sued plaintiff in error, Wil- 
liams, by publication, alleging thut she had returned an 
inventory of the community property of herself and her 
deceased husband; that she had taken charge of said 
property ; that on 6th September, 1861, her husband had 
_ executed to one M. W. Allen a power of attorney, author- 
izing him to sell a certain league of land in Denton county; 
that June Ist, 1863, said Allen, without authority, sold 
and executed a deed for the land to Williams for Confed- 


erate notes, such notes having no value, and being iliegai 
8 


| 
i 
i 





A PN CE RET ER O_O 





114 Wrurams v. Horne. [Austin Term, 





Statement of the case. 





and void as a consideration; that such deed is a cloud upon 
the title to the land. 

Due service of citation was had before the October 
term. 

April 16, 1869, defendant, by attorney, filed a general 
demurrer, general denial, and specially that Allen had 
special authority from Thomas B. Huling to sell for Con- 
federate notes, and that Huling approved the sale and re- 
ceived the Confederate notes; and that Allen represented 
to defendant, to induce the sale, that he had Huling’s 
authority to sell for Confederate notes, and asking that 
Allen be made defendant, and for judgment against him 
in event of recovery by plaintiff. 

The answers were filed by “‘ Welch and Piner & Bled- 
soe, attorneys for defendant.” 

At the fall term, 1870, in the cause, the following order 
was made: 

‘““Now, on this day (December 5th, 1870) came into 
open court the defendant, Williams, by his attorneys, and 
asks leave of the court to withdraw his answer, heretofore 
filed in this cause, which is accordingly granted; and the 
said answer was by him withdrawn and abandoned. And 
thereupon, the plaintiff havirg failed to appear and prose- 
cute this suit, upon the motion of S. Hare, it is ordered by 
the court this cause be dismissed, and that the defend- 
ant go hence without day and recover of the plaintiff all 
costs,” &e. 

December 6, 1870, Thomas J. Brown, one of the at- 
torneys for plaintiff, filed a motion to reinstate the cause, 
“because, he says, that prior to the beginning of this 
term of the court affiant entered into an agreement with 
Joseph Bledsoe, one of the attorneys of defendant, to the 
effect that this cause, with others, should not be disposed 
of in the absence of either of them, the said Brown and 
Bledsoe; that at that time 8. Hare, partner with Bledsoe, 
was at McKinney, and Bledsoe agreed to write to his as- 
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sociate counsel as to that agreement, and send the same by 
Captain Hare; and the said Bledsoe and affiant being en- 
gaged in the conrt at McKinney, and Throckmorton, 
Brown, and De Armand, relying upon said agreement, did 
not attend this court during the first week; that Bledsoe, 
with whom said agreement was made, left McKinney on 
last Thursday, and did not expect to come to Denton until 
yesterday; and affiant, expecting to meet Bledsoe at this 
court on to-day, left McKinney on Monday and expected to 
reach this place before the meeting of court on to-day, but 
owing to the fact that affiant missed his way he was pre- 
vented from arriving by the meeting of court.” 

On the same day, 6th. December, O. G. Welch, F. E. 
Piner, and 8. Hare, attorneys, upon whom the notice of 
the motion was served, disclaimed being attorneys for the 
defendant, saying “‘ that they were, prior to the service of 
said notice, paid off and discharged from further service in 
said cause by the agent of defendant.” 

Upon this the plaintiff, as additional cause supporting 
her motion, “that it appears that the attorney (S. Hare) 
upon whose suggestion this cause was dismissed had been 
discharged by the defendant, and had no authority to ap- 
pear herein, and also that defendant had withdrawn his 
answer, and had no right to be heard.” 

On December 7 the court reinstated the cause, and judg- 
meut by default was taken, a writ of inquiry awarded, and 
the cause continued. 

At March term, 1871, plaintiff, by leave of the court, 
amended her petition, saying “ that by mistake of -her at- 
torneys her name is alleged to be Sarah Hulivg, when in 
fact her name is Elizabeth Huling.” 

On same day, upon a verdict of the jury, final judgment 
was rendered for plaintiff, canceling the deed from Allen, 
his attorney, to defendant for the league of land, and re- 
quiring the sheriff to place plaintiff in possession of the 
land, and for costs. 
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There is no statement of facts. Williams, by writ of 
error, seeks a reversal of the judgment. 


Hancock, West ¢ North, for plaintiff in error. 

I. The conrt erred in setting aside the judgment of 
dismissal. The defendant in error showed no sufficient 
grounds to support the action of the court. It was based 


“on some alleged agreement between counsel, but no such 


agreement was produced, and was no doubt some verbal 
informal understanding of some kind, interpreted by one 
of tie counsel to mean one thing, and by the other to 
mean another. 

Such informal parol agreements are not noticed by 
courts. The fifteenth rule governing District Courts (32 
Tex., 818, and Paschal’s Dig., art. 6196) is as follows: 

“No agreement between attorneys or parties touching 
any suit pending will be enforced by the court, unless 
such agreement be in writing and signed by the parties or 
atturneys and filed with the papers in the cause.” 

No cause could better illustrate the wisdom of this rule 
than the one at bur. A disregard of it begets unseemly 
wrangling among counsel, and to end it the court should 
rigidly adhere to the rule requiring all agreements of at- 
torneys as to pending suits to be in writing and filed. 

II. But admitting, for the sake of argument, that the 
the court did not err in sett’ ¢ aside the judgment of dis- 
missal, it certainly was errot on the same day and at the 
same term and in the same bveath, without notice to any 
one, to proceed to enter a judgment by default. 

The case had been called in its order once during the 
term in accordance with law, (Paschal’s Dig., art. 1461,) 
and the defendant in error had no right to have it called 
again at the same term, at least not without notice. 

Under proper practice, when the motion to reinstate 
was finally acted on, the ease should have stood continued 
uatil the next term, especially as the fact had been brought 
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home to the knowledge of the court that the attorneys of 
the plaintiff in error had been paid off and discharged, and 
he was no longer represented in court. 

IIT. It was also error in the court, after a judgment by 
default, to allow the defendant in error to ameud her plead- 
ings without setting aside the judgment by default. 

Our statute does not allow pleadings to be amended 
after judgment by default. It says: “The pleadings in all 
suits may be amended under the direction of the court, 
and upon such terms as it may prescribe, at any time before 
the parties announce themselves ready for trial.” (Paschal’s 
Dig., art. 54.) 

The case of Portwood v. Wilburn, 33 Tex., 713, is pre- 
cisely in point, and lays down the law correctly, and fully 
disposes of this case. The character of the amendment is 
wholly immaterial; it is the stage of the case that prevents 
the amendment. If it was deemed best to amend, all that 
was necessary to be done was to open the default. 

In Gray v. Smith, 17 Tex., 889, when the case was 
called a continuance was entered. At a subsequent day 
of the term, without setting aside the continuance, a judg- 
ment by default was entered; and the court. held it was 
error. 

The case should be reversed, both for the error in set- 
ting aside the order of dismissal, on the ground that the 
defendant’s attorneys had been misled by some verbal 
agreement not recognized by the court, and for the error 
in permitting the judgment by default to be entered with- 
out notice when the attorneys cf the plaintiff in error had 
been discharged, and for allowing amendments after judg- 
ment by default. 


Walton, Green & Hill, for defendants in error, cited Iughes 
v. Maddox, 6 Tex., 90; Cartwright v. Roff, 1 Tex., 78; Bur- 
ton v. Lawrence, 4 Tex.. 373; Prewitt v. Perry, 6 Tex., 260; 
Hopkins v. Donaho, 4 Tex., 336; Storey v. Nichols, 22 Tex., 
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90; Freeman on Judg., § 69; 12 Wheat., 10; 14 How., 312; 
1 Tex., 78; 4 Tex., 8373; 5 Tex., 262; 29 Tex., 121. 

And they argued further, “but the chief objection is that 
the court, after default and at the next term, without first 
setting aside the default, allowed an amendment of the 
plaintiff’s petition, and upon the petition as amended gave 
judgment for the plaintiff.” 

We think there is no sound objection to this proceeding. 
In such matters each case is to be judged of by the cir- 
cumstances whicli surround it and the character of amend- 
ment which is made. 

It must be remembered that this was only an amend- 
ment in the Christian name of a plaintiff who sued in a 
representative capacity. 

The description of the person who sued was not changed; 
she was still represented in the petition to have been the 
surviving wife of Thomas B. Huling, and as such to have 
sued. It was the same contract or deed executed by M. 
W. Allen, as the attorney in fact of Thomas B. Hauling, 
which was sought to be set aside. There was no material 
change in the allegations of the petition, and no change 
that could in the least have affected the defendant’s rights 
or operated as a surprise. The only change was in the 
Christian name of the plaintiff. There could not be two 
persons who had the right to sue as the surviving wife of 
Thomas B. Huling, and it was not, therefore, a material 
amendment. 

The courts are exceedingly liberal in such matters as 
this. 

In the chancery practice, where the rules concerning 
amendments are much more strict than the practice in our 
State courts, amendments for the purpose of making par- 
ties are allowed freely in all stages of the proceedings. It 
is said that amendment may be made at any time, and even 
at the hearing. (Lubé Eq. Plead., 89, note.) 

At the hearing. (Danl. Ch. Prac., 4 ed., 417, 418.) 
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At any time. (Story’s Eq. Plead., sec. 887, citing Mit- 
ford & Cooper.) 

Before the hearing. (Conolly v. Taylor, 2 Pet., 566.) 

At any stage. (Fisher v. Rutherford, Bald., 188.) 

After reversal, for want of jurisdiction. (Jackson v. Ash- 
ton, 10 Pet., 480.) 

And for the simple purpose of making parties the chan- 
cery court will permit the bill to be amended without 
withdrawing the replication. (Story’s Eq. Plead., sec. 488, 
citing Cooper’s Eq. and Mitford’s Plead.; see also Danl, 
Ch. Prac., above referred to; Bouv. Inst., sec. 4388.) 

The rule and the reason of it is well given in Andree »v. 
, Dick. Ch., 768, cited in Law’s U. 8. Courts, p. 614, 
note.) , 

If, then, the rule to amend by making parties goes to 
such an extent in the chancery practice that it can be done 
without withdrawing the replication, and even at the hear- 
ing, why should we in our pragtice find a stumbling- block 
in its exercise by the District Court in a proper case? 

Counsel on the other side rely on the case of Portwood 
v. Wilburn, 33 Tex., 713, decided by the late court. The 
facts of that case are not reported, but it would appear that 
the amendment was a material amendment, which went to 
the merits. Such, we must conclude, was the case. If 
the amendment had gone to the merits, or added any new 
charges, then, assimilating the practice to that of amend- 
ments in chancery, the default ought tu have been first 
withdrawn, for it is admitted that in the chancery practice, 
if the bill is amended in any material matter, such as the 
addition of new allegations or charges, the replication must 
be withdrawn, and the whole case opened to demurrer or 
answer. This distinction, well recognized in the practice, 
was doubtless not called to the judge’s mind, or else, as 
before stated, the case itself was that of a material amend- 
ment, adding new grounds and charges, and the broad lan- 
guage used was in reference to the facts before him. 
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Moorz, Associate Justice.—It is unquestionably within 
the discretionary power of the court to alter, amend, or set 
aside its decrees and judgments during the term at which 
they are rendered. Although there might be circumstances 
under which this court would revise the exercise of this 
discretionary power, it is certainly only where it is mani- 
fest some injury or injustice has been done thereby. Evi- 
dently this record does not present such a case. If the 
court erred in setting aside its order dismissing the case, 
plaintiff in error is in no condition to complain. He had 
withdrawn his answer before the order of dismissal was 
made. He cannot be held to have been in and out of court 
atthe sametime. By the withdrawal of his answer he had 
virtually admitted the insufficiency or invalidity of his.de- 
fense to. the action. And as he did not seek to make any 
other, or demand that the plaintiff should proceed with the 
case, he certainly cannot complain of the action of the court 
in setting aside its order of Wlismissal, made at the instance 
of a new. volunteer. 

Aside, however, from this view of the matter, the appli- 
cation was amply sufficient to warrant the court in rein- 
stating the case. Although the court may not be required 
to enforce agreements unless in writing and signed by the 
parties or their attorneys, still it by no means follows that 
the court commits any error of which a party to such agree- 
ment may complain, by the exercise of its discretionary 
powers, so as to prevent their obtaining an unfair advan- 
tage by the violation of such agreement. 

The plaintiff in error, having appeared and filed an an- 
swer, could not by its withdrawal and the payment of the 
fees of his attorneys, avoid the legitimate results of his ap- 
pearance, or claim that the case should proceed against 
him, as though he had been served by publication and had 
not appeared. 

The amendment of the petition correcting the Christian 
name of the defendant in error was not of such a character 
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as to require notice to be given to plaintiff in error. The 
original petition shows that she sued as the surviving wife 
of Thomas Huling, and as the representative of the com- 
munity estate of herself and deceased husband. The cor- ° 
rection of the mistake as to her name was a matter of form 
rather than of substance, and did not present a new cause 
ofaction. It would not have been necessary to have served 
plaintiff in error with notice of it, even though he had not 
been in court. 

There being no statement of facts in the record, the va- 
lidity or invalidity of the contract of which the defendant 
in error complains is not presented by the record in such 
manner as we are called upon to consider it. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 





ALEXANDER JOHNSON, BY NEXT FRIEND, V. H. E. Taytor. 


1. HOMESTEAD—SALE BY SURVIVOR.—A widow who filed an inven- 
tory and appraisement under the marital rights act of August 26, 
1856, could sell and convey the homestead, and such right was not 
affected by the insolvency of the estate. 

2. Costs—NEXT FRIEND.—One suing as next friend is liable to a judg- 
ment for all costs of suit on failure to maintain suit; and such is the 
rule where, upon the death of the first party instituting suit, another 
party assumes its control. 


AppraL from Collin. Tried below before tie Hon.. W. 
H. Andrews. 


R. W. Campbell and &. B. Semple, for appellant. 
Throckmorton § Brown, for appellee. 


Goutp, Associate Justice.—Alexander Johnson, sr., 
died in 1863, leaving his wife, Martha, and their only 
child, Alex. Johnson, surviving. His estate consisted of 
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the homestead of one hundred and forty acres, being the 
community property of himself and wife, and some other 
property exempt from forced sale, and he left some debts, 
which have never been paid. There was no administration 
on the estate, but the surviving wife filed an inventory and 
appraisement of the community property, under the mari- 
tal rights act of August 26, 1856, and afterwards sold and 
conveyed the homestead to parties from whom it was pur- 
chased by the defendant, Taylor. This suit was brought 
in the name of Alex. Johnson, jr., by his next friend, 8. 
A. Roberts, to try the title to the homestead. Pending 
the case Roberts died, and R. W. Campbell was admitted 
to make himself a party and prosecute the suit as next 
friend. A jury was waived and the case submitted to the 
court upon an agreed statement embracing the foregoing 
facts, the result being a judgment for the defendant and 
against the next friend for the entire costs. 

It is claimed by appellant that inasmuch as the father’s 
estate was insolvent, the 45th section of the probate law of 
1848 (Paschal’s Dig., art. 1154) had the effect of vesting in 
his child, the plaintiff, an absolute estate in one-half of the 
homestead not subject to sale by the survivor of the com- 
munity. The case of Green v. Crow, cited by appellant, 
17 Tex., 188, is to the effect that, under the section re- 
ferred to, the right of the widow and children to such 
exempt property is absolute as against creditors. But 
there is believed to be nothing in that law or that decision 
justifying the conclusion that the child in such a case, as 
against the surviving widow, takes any other estate than 
that given him by the general laws of descent and distri- 
bution. Where the homestead was the separate property 
of the survivor, the right of the survivor to sell and con- 
vey it is well settled. (Brewer v. Wall, 23 Tex., 589; 
Tadlock v. Eccles, 20 Tex., 782.) 

The children have no interest in the homestead as such, 
as against the surviving parent, by virtue of the homestead 
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rights of the deceased parent. If it was the community 
property of their parents they inherit the share of the de- 
ceased parent just as they inherit other community prop- 
erty. By filing an inventory and appraisement of the 
community estate Mrs. Johnson, under the law then in 
force, (1866,) was entitled to retain the exclusive control 
and management of said estate, with the power to make 
sales and exchanges. (Paschal’s Dig., art. 4646, et seq.) 
The statute makes no exception of the homestead or other 
exempt property, and we see no good reason for holding 
that she could not sell these as well as any other commu- 
nity property. In case of mismanagement, or fraud, the 
heirs of the deceased member of the community were en- 
titled to require bond and security for the protection of 
their rights. (Paschal’s Dig., art. 4659.) It may be added 
that the policy of embarrassing the surviving widow in the 
management of that which the law exempts from forced 
sale is not very apparent. It would seem that the present 


welfare of herself and children might well take precedence 
of considerations looking to the ultimate rights of these 
children, when they become of age, in this small property. 

It is not shown that there was error in adjudging the 
entire costs against the next friend, who came forward of 
his own accord, and assumed the liabilities attaching to 
that character. 

The judgment is affirmed. 


AFFIRMED. 





Joun ©. Murpny et At. v. W. W. Sree ET AL. 


1. PRACTICE—PLEADING.—In.a suit to correct alleged errors in an ac- 
count settled and closed by note, in which the petition did not contain 
specific allegations of error, and the defendant took no exceptions to 
the petition, nor excepted to evidence adduced showing errors in the 
account, it is too late to take advantage of the inguflicieacy of the 
petition on appeal. 
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2. CONFLICT OF TESTIMONY—APPEAL.—Where there was a conflict of 
testimony before the jury, on appeal the appellee is entitled to the 
benefit of all the facts which are fairly and reasonably established by 
the testimony in the record tending most strongly to support the 
judgement. 

8. See testimony held insufficient to sustain a verdict. 

.» PLEADINGS—PAROL CONTRACT.—Unless it affirmatively appear that 
a contract was in parol, the objection that it is in violation of the 
statute of frauds cannot be taken by demurrcr or exceptions. 

5. PAROL SALE OF LANDS.—To sustain a parol gift of lands, followed 
by possession and large expenditure in improvements thereon by the 
grantee, it is necessary that the terms and conditions of such con- 
tract be clear and free from ambiguity, and that possession was taken 
and improvements made on the strength of it. Permissive oceupa- 
tion by the father, and expectation of a gift by the son, will not be 
sufficient to bring the case within the rule. 


be 


ApPgEAL from Lamar. Tried below before the Hon. R. 
A. Taylor. - The facts are stated in the opinion. 


S. B. Maxey, for appellants. 
W. B. Wright, for appellee. 


Moorg, AssocraTE Justice.—This suit was brought by 
appellee, W. W. Stell, against appellants, to open and cor- 
rect an account previously closed by note, and to enjoin 
and restrain the sale of three tracts of land conveyed by 
said Stell to Sam Bell Maxey, in trust to secure the pay- 
ment of said note, and also to recover damages alleged to 
have been sustained by appellee through the wrongful sale 
by appellants of cotton delivered to them for shipment and 
sale as further security of appellee’s indebtedness to them, 
on which it is averred a large loss was sustained by reason 
of the sale of it prior to the time it should have been put 
upon the market, under the stipulation and agreement en- 
tered into by appellants with appellee. 

It appears from the record that appellants were mer- 
chants doing business in Paris, Lamar county, Texas, in 
the years 1866 and 1867. The appellee, who was planting 
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cotton in said county during said time, was furnished by 
them with supplies to carry on his business. On the 29th 
of June, 1867, appellee executed in favor of appellants, to 
J. T. Gaines, trustee, a deed of trust on his growing crop 
of cotton, corn, &c., also including his horses, mules, oxen, 
wagons, and farming utensils, to secure the sum of $1,635.- 
94, acknowledged to have been already advanced him by 
appellants, and to secure payment for such goods and 
money, to be thereafter advanced, as he might need, and 
as might be agreed on between them, to aid in carrying on 
his business for the year. 

It further appears that appellee, by said deed, agreed to 
deliver his entire crop of cotton to appellants without de- 
lay, after its maturity, (allowing a reasonable time for gath- 
ering, ginning, and baling.) And it was also expressly 
stipulated in said deed that the advances made by appel- 
lants should be and remain a lien on appellee’s entire crop 
until the cotton should be sold, when the net proceeds 
should be applied to the payment of appellants’ demand; 
and if the cotton proved insufficient to pay his debt, and it 
was not otherwise settled by the first of March, 1868, said 
deed might be enforced by the sale of said horses, mules, 
and other property. 

By a subsequent agreement between the parties the mules 
and wagons were sent off and sold for the benefit of appel- 
Jee Stell and in pursuance of an understanding then had, 
appellee, on the 22d of February, 1868, executed to appel- 
lant, Campbell, his note for the sum of five thousand eight 
hundred and six dollars and twenty cents, due on or before 
the first day of January, 1869, bearing interest at the rate 
of ten per cent. from date until paid. And to secure its 
payment appellee Stell, joined by his wife, executed to 
Sam Bell Maxey the deed of trust on three tracts of land, 
for the cancellation of which this suit was, in part, brought. 
This note was given by Stell, as insisted by appellants, for 
the balance due on his account, but was executed, as appel- 
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lee Stell maintains, with the understanding that all errors 
in the account should be corrected, and credit allowed him 
therefor on a subsequent account. There is in said note 
the following stipulation: ‘The net proceeds arising from 
the sale of forty-seven bags of cotton, now in the hands of 
Murphy & Co. for shipment, when realized, are to be en- 
tered as a credit on this note.” 

It is alleged by appellee Stell that in consideration of the 
execution of this deed appellant Campbell promised and 
agreed that said cotton should not be sold before the 1st 
of April, 1868. It is not averred, however, that this stip- 
ulation was omitted by either accident or mistake or through . 
fraud in the preparation and execution of said note and 
deed of trust, though there are general and sweeping 
charges of fraud made against appellants in respect thereto. 

It further appears that during the progress of the suit 
the injunction originally granted on the application of said 
Stell to restrain the sale by said Maxey under said trust 
deed of the land therein described having been dissolved, 
Maxey proceeded to sell the same, as stipulated in said 
deed, and said Campbell became the purchaser thereof. 
And said Campbell in an amended answer alleged that he 
became thereby the owner of said lands, and prayed he 
might have judgment against said Stell for title and pos- 
session of them. To which answer said Stell, in response, 
alleged that he did not then and at no time had he ever 
had any title in his own right to said lands; that the same 
belonged, previous to the commencement of the suit, to his 
father, by whom they had been subsequently conveyed to 
him in trust for his (appellee Stell’s) minor children, for 
the better protection of whose interest he prayed the court 
to appoint a guardian ad litem. Whereupon the court ap- 
pointed a guardian ad litem for said minors as asked. And 
said guardian appeared, and in answer to appellants’ claim 
of said lands alleged the same to be the property of said 
minors. 
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In reply to these allegations of appellee Stell and of 
said guardian ad litem, appellants, by further amendment to 
their answers, averred that appellee was at and previous 
to the time of the execution of said deed of trust the true 
and bona fide owner of said lands, under and by virtue of 
a parol gift from his father, under which he had gone into 
posseasion of them, and on the faith and in consideration 
thereof he had,-with the knowledge and approbation of his 
father, made large and valuable improvements upon them; 
that a large amount of money advanced him by appellant 
had been expended in permanent improvement on said 
land by appellee with the knowledge of his father; and 
that said deed of gift by his father to said minor children 
was made at the instance and by the procurement of ap- 
pellee for the purpose of defrauding appellants. 

With this brief and imperfect summary, by way of gen- 
eral outline of the case as presented in the court below, we 
will proceed to the consideration of such of the legal ques- 
tions presented by the record as will suffice for its disposi- 
tion. 

Appellants complain that appellee Stell could not go 
into the entire account, for the purpose of showing errors 
therein, after it had been settled and closed by note, with- 
out any specific errors in the account having been pointed 
out in the petition; and that there was no such direct and 
specific averments of mistake in the account, or fraud in 
the preparation and execution of the note and deeds of 
trust by which the settlement of the account and agree- 
ment between the parties concerning said cotton was con- 
summated, as authorized the admission of parol evidence 
to show that the items of the account had not been finally 
passed upon and adjusted, or to show that appellants had 
agreed to withhold said cotton from sale until the Ist of 
April, as insisted by said Stell. To this it is sufficient to 

_ say that no exceptions of this character were taken to the 
petition. Nor was any objection made to the evidence in- 
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troduced on the trial of the case in support of appellee’s 
action as alleged and set up in his original and amended 
petition. No complaint of this kind appears to have been 
suggested to the court until after the case had gone to the 
jury. Evidently then, if the result fully and fairly reached 
the merits of the case, and the ends of justice had heen 
attained, although by an irregular and erroneous course of 
procedure, appellants could not be now heard to complain. 

To determine whether the judgment should be reversed 
it is only necessary to ascertain whether the verdict is sup- 
ported by the evidence, or whether the charge of the court 
was calculated to do appellants any injury. As essential 
to the proper determination of these questions, it is im- 
portant to ascertain, first, the amount of deductions which 
appellee is entitled to claim on the account for which his 
note was given; second, for what amount was appellants 
liable to him on the cotton placed in their hands for ship- 
ment and sale. 

As there is a manifest and palpable conflict in the testi- 
mony bearing on these points, in determining whether 
such injustice has been done to appellants by the verdict 
as will warrant a reversal of the judgment, appellee is cer- 
tainly entitled to the benefit of all the facts which are fairly 
and reasonably established by the testimony in the record 
tending most strongly to support the judgment. Consid- 
ering the matter from this stand-point, it must be conceded 
that there was an error of $197.77 in the account, over and 
above those allowed by appellants, for which appellee should 
have had credit, as shown by the testimony of the account- 
ant to whom, at his instance, it was referred for examinh- 
tion. If, in addition thereto, appellee is credited with the 
items he points out as erroneous in his testimony, he would 
be entitled to a further credit of one or two hundred dol- 
lars more. In no view of the evidence, however, can we 
see that he can claim credit for errors and overcharges in 
the account of exceeding five hundred dollars. This leaves 
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him indebted to appellants, when the note was given, for 
at least the amount of five thousand three hundred and six 
dollars and twenty cents. If the verdict is correct, the 
proceeds of the cotton delivered to appellants should have 
been sufficient to have discharged the entire amount of 
this indebtedness, and leave in the hands of appellants a 
balance of sixteen hundred and thirty-three dollars and 
eighty cents. 

But let us see how much appellee-may claim should be 
allowed him for the cotton on the most favorable view 
which may be taken of the evidence for him. His testi- 
mony tends to show that forty-nine bales of cotton were 
delivered to appellants, which weighed at the gin -before 
they were delivered, as the witness who weighed them 
thought, an average of five hundred and twenty-five pounds 
per bale. The written evidence shows that there was only 
forty-seven bales delivered to appellants. And the account 
of sales, which was-in no way impeached, shows that their 
total weight was only twenty-three thousand one hundred 
and fifty-nine pounds. Unquestionably, in the absence of 
any proof of fraud or want of diligence in the selection of 
factors to whom the cotton was consigned for sale, appel- 
ljants were not chargeable for the loss in weight of the cot- 
ton. Add, then, the two other bales claimed by appellee, 
and allow the weight at the gin, and we have, as the total 
weight of the cotton for which appellants could under any 
circumstances be held to account, twenty-four thousand 
two hundred and nine pounds, which appellee says in his 
testimony should have brought thirty cents a pound if sold 
at the time stipulated by appellants. Allow this amount, 
and the gross proceeds from the sale of all the cotton he 
claims to have delivered appellants would be seven thou- 
sand two hundred and sixty-two dollars and seventy cents, 
There can be no pretence, however, though the court seems 
to have instructed the jury to the contrary, that appellants 
were chargeable with the gross amount for which the cot- 
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ton could have been sold at the place where, by the under- 
standing between the parties, it was to be shipped and sold. 

There are no data in the record from which we can ascer- 
tain what the cotton would have netted if sold for this 
gross amount.” Evidently the charges and expenses upon 
it would have been increased by the delay in its sale and 
the increase of the amount upon which commissions would 
have been charged. Appellee cannot, therefore, complain 
if, from the gross amount for which he claims the cotton 
would have sold, we deduct the expenses and charges upon 
it as shown by the account sales, which, as we have pre- 
viously said, were in no way impeached. These, in the 
aggregate, amount to fifteen hundred and fourteen dollars 
and nineteen cents, which, deducted from gross amount 
for which the cotton should have been sold, leave a balance 
of five thousand six hundred and twenty-eight dollars and 
ninety cents. Taking from this five thousand three hun- 
dred and six dollars and twenty cents, the amount of ap- 
pellee’s account, after allowing all deductions to which he 
has shown any claim, we have a balance due him of only 
three hundred and twenty-two dollars and seventy cents, 
instead of sixteen hundred and thirty-three dollars and 
eighty cents, as found by the jury. In reaching this result 
we give no consideration to the testimony of appellants, 
and take no note of the fact that, by the deed of June, 
1868, appellants certainly were authorized to sell the cotton 
prior to April 1st, 1868, and that appellee is now urging 
that he had no title to the land embraced in the deed of 
February 22, 1868, in consideration of which alone he 
claims appellants bound themselves not to sell the cotton 
prior to that time. 

This excess in the verdict in favor of appellee, under 
the most favorable view of the testimony for him, was 
evidently induced by the charge of the court. The jury 
were instructed, “if they believed from the testimony 
that the defendants had any cotton of plaintiffs, and that 
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defendants had agreed to hold the cotton until the 1st of 
April, 1868, and sell the same in New Orleans, you will 
ascertain the amount of cotton, and the value thereof in 
New Orleans on said 1st of April, and find that amount 
for plaintiff.” The jury unquestionably understood this 
instruction that appellee was entitled to the gross value of 
the cotton at the time they believed it was to have been 
sold, instead of its net value. If we strike out the item 
of expenses on shipment and sale of the cotton which we 
have allowed, the difference in favor of appellee from that 
found by the verdict will be accounted for by the broad — 
margin of credits we have allowed as total of the items 
objected to in his evidence, and such as were given by the 
jury, or possibly in some of these items and the claim for 
the two extra bales of cotton. ; 

These facts of the case, as we have considered them, are 
contradicted in almost every particular by the evidence of 
appellants, and if, on another trial, the jury should decide 
in favor of appellants’ version of the matter, the proceeds 
of the cotton will be found insufficient to discharge their 
debt; in which event it will be necessary for the court to 
determine whether appellee and his wife conveyed any 
title or interest in the land described in their deed to 
Maxey. 

The title by which appellee Stell acquired the land, if 
he had a title, was under and by virtue of a parol gift from 
his father, and by reason of his permanent and valuable 
improvements made upon it on faith of such gift. In 
the case of Boze v. Davis, (14 Tex., 331,) the court held 
that a voluntary agreement to convey land could not be 
specifically enforced, although the donee may have been 
actually put in possession by the donor, and expended 
much money and labor in the erection of buildings and 
improvements upon it. Subsequently to this decision, the 
ease of Hendricks v. Snediker, (30 Tex., 296,) in which 
title was claimed in the court below through a parol gift, 
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on faith of which it was alleged possession had been held 
for a long time and considerable improvements made, 
being before the court, and it being quite evident the case 
had been decided in the District Court on the authority of 
the case of Boze v. Davis, and the court, believing the 
judgment, aside from the ruling in that case, should be 
reversed, deemed it proper to comment to some extent on 
the views expressed in that case. And while the court 
fully admitted the general principle uniformly sustained 
by all courts, that a mere voluntary defective conveyance, 
which cannot operate at law, will not be helped in favor 
of a volunteer in equity where there is no consideration 
nor any accident or fraud on which to ask relief, still, it felt 
constrained to express much doubt as to the applicability 
of this general principle to the facts in the case of Boze v. 
Davis, and in support of this doubt reviewed to some ex- 
tent the cases cited in its support. Evidently the court 
had no intention of determining whether the case then 
before the court, when tried upon its merits, would come 
within what the court inclined to regard as the correct rule 
or not, but left that for determination on a full develop- 
ment of the facts on another trial. 

On the subsequent hearing of the case in the District 
Court, the court seems to have held that the facts were 
sufficient, under the views expressed by this court in its 
last opinion, to support the donee’s title. And it was 
again brought to this court, (Curlin, Adm’r, v. Hendricks, 
85 Tex., 225,) when the opinion delivered on the first ap- 
peal was attacked by counsel with much zeal and warmth, 
if not some degree of asperity. 

It is insisted, among other things, that the court had 
wholly mistaken the ground on which the case of Boze v. 
Davis was decided. That its decision was not placed by 
the court upon the ground of want of consideration, or 
that a court of equity would not aid a mere volunteer, but 
because the agreement to give the land was not proved 
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by an instrument in writing. Neither the opinion of the 
court, nor statement of the case in the briefs of counsel, 
or by the reporter, sustain this assumption. It does not 
definitely appear whether the alleged promise to give the 
land for which the suit was brought was by parol or in 
writing. The fact of the donor being a citizen of Texas, 
while the donee lived in Alabama, when the gift was first 
proposed, might induce the inference that it was commu- 
nicated by letter. It was argued, it is true, that as courts 
of equity would decree specific performance of parol sales 
when valuable improvements had been made upon the 
land, this should be regarded as sufficient consideration 
for a decree in favor of the gift. But no allusion is made 
in the opinion to the statute of frauds, and the authorities 
referred to, as well as the principles discussed, show that 
the matter, in the minds of the court, was, whether the 
agreement for the gift could be enforced in a court of 
equity, without proof of some other consideration than 
that alleged in the petition, and had no reference to the 
character of the proof. by which the proposed gift was to 
be established. Indeed, as the case was before the court 
on a demurrer to the petition, for the court to have placed 
its decision on this ground would have been in conflict with 
the recognized rule of pleading, that unless it affirmatively 
appears that the contract or agreement set up is in parol, 
the objection that it is in violation of the statute of frauds 
sannot be made by demurrer or exception. 

Our purpose, however, is not to answer the strictures of 
counsel on the previous opinion of this court, but to cor- 
rect an error into which the argument of the counsel 
probably assisted to lead the court. The court, in its 
opinion, fully concurs in the views previously expressed 
in respect to the case of Boze v. Davis. But it also says: 
‘‘We have been unable to find any adjudged case where a 


mere’ voluntary promise to convey real estate has been - 


specifically enforced by tlie courts.” And while it ad- 
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mitted that a defective conveyance or parol gift may be 
enforced in favor of a volunteer, if supported by a sufh- 
cient consideration, and that such a promise or contract 
does not necessarily require a pecuniary or full and ade- 
quate consideration to support it, but is sufficient if the 
promising party is to receive some benefit or the other 
party is to sustain some detriment, still it is evidently 
supposed that expenditures for valuable improvements in- 
duced by the promise to give will not warrant a decree. 
For while the court say the language of the Supreme 
Court of the United States, in the case of Neale v. Neales, 
9 Wall., 8, is direct and unambiguous to this effect, this is, 
‘says the court, a mere dictum, and that no case has been 
‘found to support it. We confess we cannot agree in the 
disparaging comment upon the authority of this case. We 
regard the principle announced in the opinion of this pre- 
eminent court as applicable to and warranted by the facts 
before it. Its correctness, however, can be easily vindi- 
cated by the authority of other courts, if this is necessary. 

In the case of Kurtz v. Hebner, 25 IIl., 521, the promise 
being in parol, the court says: “A court of equity will 
always enforce a promise upon which relianceis placed 
and which induces the expenditure of labor and money in 
the improvement of land. Such a promise rests upon a 
valuable consideration. The promise acts upon the faith 
of the promise. We can perceive no important distinction 
between such a promise and asale. Courts would sanc- 
tion wrong and fraud not to sustain such a promise.” 

In Syler v. Eckhart, 1 Binn., 378, Tilghman, C. J., says: 
“Although courts are not disposed to extend the principle 
on which parol agreements concerning land have been con- 
firmed further than they have already been carried, yet 
they are bound by what has been decided. It has been 
settled that where a parol agreement is clearly proygd, in 
consequence of which one of the parties bas taken posses- 
sion and made valuable improvements, such agreement 
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shall be carried into effect. We see no material difference 
between a sale and a gift, because it certainly would be 
fraudulent conduct in a parent to make a gift which he 
knew to be void, and thus to entice his child into great 
expenditures of money and labor of which he meant to 
reap the benefit himself.’ (Bright v. Bright, 41 IIl., 97: 
1 Lead. Case in Eq., American notes to Lester v. Forecraft, 
625.) 

The party setting up such promise must be able to estab- 
lish it by full, clear, and satisfactory evidence. Its terms 
and conditions must be clear and free from all ambiguity 
and doubt. It must also appear that possession has been 
taken, and the improvement made upon the faith of it. 
Permissive occupation by the father and mere expectation 
of a gift by the son will not bring the case within the rule. 

We do not intend to be understood as intimating any 
opinion whatever on the sufficiency of the evidence on this 
or the other branches of the case. Our purpose is merely 
to indicate our views of the law upon such questions as 
may probably be presented for the action of the court on 
another trial. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. i 





D. Ripuey v. Travis HENDERSON. 


1. LAND, WHEN IT CANNOT BE SOLD PENDING APPEAL.—A judgment 
ordering the sale of land seized under attachment for debt cannot, 
be enforced pending an appeal prosecuted by claimants of the land 
who have executed an appeal bond, (under art. 1492, Paschal’s Dig.,) 
when the title to the land was, as between the attaching creditor and 
claimants, involved in the same suit. 

2. SUPERSEDEAS BOND—PRACTICE.—An appeal bond covering costs and 

damages will suspend, pending appeal, the execution of a judgment 
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ordering the sale of land, though it may fail to state the inability of 
appellant to execute a supersedeas bond; though such statement 
should be made, its omission is at most but an irregularity. 


AppreaL from Lamar. Tried below before the Hon. J. 
C. Easton. 


No briefs for appellant have reached the reporters. 
Hale § Scott, for appellee. 


Rozerts, Curer Justice.—This is a proceeding by man- 
damus to compel the district clerk to issue an execution 
and au order of sale of land upon a judgment rendered in 
favor of appellee against Shearon for a sum of money, 
$4,585.95, and condemning a tract of land that had been 
attached to be sold to pay the same. The land is shown 
by the judgment to have been claimed by Louisa [Hancock, 
who derived title to it through J. M. and M. Hancock, all 
of whom were parties to the suit. The judgment also 
showed that plaintiff, Henderson, claimed a lien by attach- 
ment upon the land before the sale of it to Louisa Ian- 
eock by J. M. and M. Hancock, and the verdict declares 
that the transter was fraudulently made. 

+ Thus it appears that the title to the land was tried in 
this suit as between the attachment lien of Henderson and 
the transfer to Louisa Hancock, and adjudged in favor of 
Henderson and against the Hancocks, from which judg- 
ment they appealed, and gave a bond with sureties, ap- 
proved by the clerk, in the sum of one thousand dollars, 
conditioned to “ pay all costs which have been adjudged 
against them in the District Court, and also ‘pay all such 
costs and damages as may be adjudged against them in the 
Supreme Court on this appeal.” Shearon did not appeal 
nor join in the appeal bond. If the judgment be regarded 


_as a recovery of the land from the Hancocks, which it cer- 


tainly is, so far as they are concerned as parties to the suit, 
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as indicated by the jadgment, then the bond given by them 
is substantially in compliance with the appeal bond re- 
quired by the statute in a case for the recovery of land, 
(Paschal’s Dig., art. 1492.) Ifit is a judgment that bars them 
from objecting to the sale of the land, or which would con-. 
clude them in setting up their title in another action, then 
surely it is as to them a recovery of the land as against 
their claim and title to it. 

But regarding it as a judgment in a suit for money and 
the enforement of an attachment lien, as it is in reference 
to the rights and interests of the plaintiff, Henderson, the 
defendants, Hancocks, if unable to give a supersedeas bond, 
had a right to give a bond for costs and damages only, (under 
art. 1493, Paschal’s Dig.,) which would suspend the judg- 
ment as to the land pending the appeal. Such is the 
effect. given to such a bond under that article, accord- 
ing to a decision of this court in the case of Burns v. 
Ledbetter, 42 Tex., 508. The bond given in this case 
would comply substantially with that article in general 
terms, except that it is not expressly stated in the bond 
that the said defendants were not able to give a supersedeas 
bond, which has been held to be the proper mode of iden- 
tifying the bond as having been given under that article. 
(Doss v. Griswold, 1 Tex., 101; Janes r. Langham, 29 Tex., 
413.) The statute does not require it to be so expressly 
stated in the bond, nor does it specify how otherwise that 
fact of inability is to be made to appear of record, or that 
it is to appear of record at all. At most, its omission is 
an irregularity that does not render the bond a nullity, so 
as to deprive the Supreme Court of jurisdiction in the ap- 
peal perfected by such a bond. 

We are of opinion, therefore, that the clerk acted cor- 
rectly in‘refusing to issue the order for the sale of said 
land, and that the District Court erred-in requiring him 
to do it in this mandamus proceeding. 

The clerk had the right to appeal from the judgment 
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rendered against him, as was held by this court in the case 
of Griffin v. Royston, 42 Tex., 566. 


REVERSED AND DISMISSED. 





Dick SHACKELFORD V. THE STATE. 


1, CONTINUANCE.—When the requisites of the statute which entitle a 
party to the continuance of his cause have been complied with, and 
no fact is shown to discredit or falsify the affidavit which shows them, 
the continuance becomes a matter of right to him who asks it, and 
cannot be refused on the ground that the court offered to postponu 
the trial of the case for two weeks after it was called for trial tu 
enable the party to procure the attendance of witnesses. 

2. EVIDENCE—DECLARATIONS.—When the declarations made by a wit- 
ness to one accused of crime, charging him with it, are given in evi- 
dence by the State, the defendant is entitled, on cross-examination, 
to have in evidence the response made to the accusations, 

3. Res GESTA.—The statements of one accused of theft, when first ar- 
rested, after being found in possession of stolen property, but against 
whom the evidence of guilt is only circumstantial, constitute part of 
the res geste, and are admissible in evidence in his defense. 

4. PRACTICE.—It is the duty of the court to check all assaults on the 
character, motives, or conduct of counsel, made in argument of a 
cause, and when admonition fails, to enforce obedience by fine and 
imprisonment. 


AppeaL from Johnson. Tried below before the Hon. 
A. J. Hood. 

There is nothing in the facts of this case, which are 
somewhat voluminous, that make their statement neces- 
sary to a proper understanding of the opinion. 


George Clark, Attorney General, for the State. 


Devine, AssocraTE Justice.—In this case appellant was 
convicted on the charge of having stolen a mule, the prop- 
erty of Ambrose House. 

The defendant’s motions in arrest of judgment and for a 
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new trial being overruled; it is brought before us on six 
bills of exceptions, and the following assignments of error: 
1st. That “ the court erred in overruling defendant’s mo- 
tion for a continuance.” “2d. The court erred in the 
admission of and rejection of testimony, and to the ruling 
in regard to the closing speech of the district attorney, all 
as shown in the bills of exceptions.” ‘3d. The court erred 
in giving instructions to the jury, and refusing the instruc- 
tions asked by defendant.” 

The first assignment of error requires a reversal of the 
judgment. The defendant was indicted on the 12th day 
of August, 1874. On the 26th of the same month the 
cause, among others, was cailed for such action ‘as to the 
court seemed lawful.” When defendant’s counsel moved 
the court to grant a continuance until the next term, the 
affidavit in support of the motion stating that Elliott and 
Russell, residents of Comanche county, and D. LB. Black- 
burn, a resident of Parker county,and E. Golding, a resident 
of Johnson county, were material witnesses for his defense; 
that he had used due diligence to procure their attendance 
by causing attachments to issue from the district clerk’s 
office on the day of his indictment by the grand jury; 
that they were duly mailed; that, not content with this 
diligence, his attorney sent one Van Meredith with addi- 
tional attachments to Comanche county; that the wit- 
nesses were temporarily absent; that the attachment to 
Parker county for Blackburn was returned not served; 
that he was informed a second attachment had been sent 
for Blackburn by order of the court, and not yet returned; 
that a subpoena had been issued for Golding, a resident of 
the county, a week before, and not served, Golding being 
temporarily absent in Hill county, and facts were stated 
that, if shown on the trial, would have been material to his 
defense. 

The affidavit stated all and more than is required on the 
first application for a continuance, and nothing appears 
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from the exception taken that shows what was stated was 
not true. The only question raised was the supposed want 
of diligence in securing the attendance of the witnesses. 
The sheriff and magistrate who committed the accused 
stated he had been committed, in default of a thousand dol- 
lars’ bail, to the county jail on the 28th of March, 1874; 
that he remained for safe-keeping in Hood county jail un- 
til the indictment was presented, when he was removed on 
that day to the jail of Johnson county, on which day his ap- 
plication for attachments were made and the same were 
issued. These facts do not show a want of due diligence. 

The fact that the court offered to postpone the trial of 
the case for two weeks, and issue attachments and send 
the sheriff or his deputy for the witnesses, aud that defend- 
ant’s counsel refused the offer and declared that his affi- 
davit for a continuance was ready to be presented, cannot 
defeat his legal right to a continuance on this his first 
application, when all the demands of the code were fully 
complied with and no fact is shown to discredit or falsify 
his statements. 

The objection to the admission and refusal of evidence, 
so far as the same is referred to in the second and third 
bills of exceptions, requires no further notice than the 
statement that the time the prisoner had been in jail and 
the amount of bail required were irrelevant matters, and 
should not in this case have been introduced by the State. 
When the owner of the mule and witness for the State tes- 
tified to what he said to the prisoner in charging him with 
having stolen his mule, the accused had a right, on the 
cross-examination, to ask the witness what accused said 
in reply to the accusation of theft by the State’s wit- 
ness. Such question cannot be considered as irrelevant, 
or tending to elicit irrelevant matter, and it was error to 
exclude it 

The statements of defendant, after he was overtaken by 
his pursuers in Erath county, were, we believe, under all the 
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circumstances of this case, admissible. The proof against 
the accused was entirely circumstantial—how strong or 
weak, it is not proper to say. He was found in the pos- 
session of the animal by the persons sent by the owner to 
recover the mule. We believe the statements of the ac- 
cused constituted a part of the ‘‘res gesi@,” and should have 
been admitted. It is often difficult to determine as to the 
admissibility or exclusion of the statements or explanations 
offered by an accused person. It is safer, if there be a 
question of doubt or uncertainty, to solve the doubt by 
ruling in favor of the accused. 

The fifth bill of exceptions, to the refusal of the court to 
permit a witness to state from “ hearsay” the residence of 
the accused, was proper. The question was irrelevunt, 
and, independent of that fact, as mere hearsay evidence, 
the objection to its introduction was properly sustained. 
There was no error in the charge of the court. As the 
case then presented itself to the jury, the charge was as 
favorable to the accused as the facts allowed. The instruc- 
tions asked by defendant had been given in substance in 
the general charge of the court, and the court did not err 
in overruling the motion in arrest of judgment. 

The sixth bill of exceptions sets out at length the assign- 
ment of error in which complaint is made of the ruling, 
on the course pursued by the district attorney in his clos- 
ing address to the jury, and the failure of the court tu pre- 
vent the same. It is aileged that the remarks were of a 
personal character and had no reference to the evidence 
in the cause. It is only necessary to remark that the dis- 
trict judge is the only person possessing, under the law, 
the power to control and give direction. to proceedings in 
the District Court, so far as the language or actions of 
those present are concerned, in matters not relating to 
questions of law, and that he has the power, and it is his 
duty, to compel all persons, without distinction, to observe 
during the sittings of the court that degree of decorum 
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which is or should be inseparably connected with the 
proper administration of the law. The rights of litigants 
in civil cases, and the interests of the State and the accused 
in criminal proceedings, alike require it. While the char- 
acter of the profession and the position of the presiding 
officer of the court call for the enforcement of order and 
courtesy, the upholding that respect for the administration 
of the law which goes so far in aid of its efficiency demands 
from the presiding judge at all times a temperate but firm 
exercise of the power vested in him to check all assaults 

‘on the motives, character, or conduct of counsel, and with 
decision terminate the unseemly “ war of words,” such as 
‘marked the close of the trial of this cause‘ in the District 
Court; and when administered fails, to enforce order by 
fine and imprisonment, if necessary. 

This subject would,not have received more than a pass- 
ing remark, believing, as we do, that it belongs to the 
court where the question originated to restrain the wrong 
complained of, but the counsel for appellant has, however, 
made it the subject of a lengthy bill of exceptions, one of 
the errors assigned, and has commented on and urged it 
in his brief. 

Without intending to interfere with what it is believed 
is the peculiar province of the district judge, and desiring 
that our views as herein expressed shall not be considered 
in the light of unfavorable comment on the course pur- 
sued by the district judge—his statement to the bill of 
exceptions fully explaining his position on this question 
—the arguing or commenting upon matters not in evi- 
dence and which tended seriously to prejudice a jury 
against a party to a suit, or seriously affecting the rights 
of a defendant in a criminal proceeding, might be so ex- 
treme, when not promptly restrained by the presiding 
judge, as would, we believe, justify and demand from this 
court the reversal of a judgment rendered in favor of such 
offending party. Itis the plain and positive duty of the 
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judge presiding to require counsel to confine themselves 
in argument to the cause as presented by the pleadings 
and evidence, and all remarks intended to excite passion 
or hatred against opposing counsel should be promptly 
rebuked and restrained. 

For the error in overruling defendant’s motion for a 
continuance, and in excluding the question on the cross- 
examination of the State’s witness as to what defendant 
said in reply to the charge of the theft, and his statement 
or explanation as to his possession of the mule when found 
by those sent by the owner after it, the judgment is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 





A. BraDsHAw ET AL. v. T. W. Houser. 


1, PRIORITY OF LIEN.—A purchaser of land at a sale, under an order of 
court enforcing against the property of an estate the lien reserved 
by law in favor of a creditor, takes title as against a purchaser of 
such property at a sheriff’s sale, under a personal judgment against 
a distributee and in favor of a ereditor who might have enforced his 
lien against such property, but did not do so. 

2. SAME.—Quere? Whether the purchaser at such sheriff sale under 
execution may not be subrogated to the rights of the judgment 
creditor, and still subject the proceeds of the sale to his debt, as 
against the creditor first enforcing his lien upon the property. 


AppreaL from Johnson. Tried below before the Hon. 
Charles Soward. 
The facts appear in the opinion. 


A. Bradshaw, for appellants, cited Wood v. McMeans, 
23 Tex., 485; Carroll v. Carroll, 20 Tex., 732; Headley v. 
Good, 24 Tex., 234; Ansley v. Baker, 14 Tex., 607. 





Samuel H. Renick, for appellee. 
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Gou.p, AssociaTE J ustice.—Appellants brought this suit 
to try the title to two 320-acre tracts of land, both parties 
claiming under the estate of W. H. S. Verstelle, deceased, 
who died in the year 1869, leaving a will, authorizing his 
executors to manage his estate outside of the probate 
court. 

In this will he bequeathed and devised his entire estate, 
after his debts were paid, to his sister, Mrs. Eliza E. Niver- 
son, to hold “during her natural life for the maintenance 
and education of herself and children.”’ By a codicil he 
left an annuity to an uncle in South Carolina, On the 25th 
day of February, 1861, Mrs. Niverson, joined by her hus- 
band, took the steps provided by the 111th section of the 
probate law of 1848, to enable any one entitled to a por- 
tion of an estate to procure a distribution thereof, and 
having given the bond prescribed, to pay all the debts of 
the estate, the executor was discharged and the entire 
estate turned over to her-and her husband. By the terms 
of this statute “a lien exists on all of said estate in the 
hands of the distributees to secure the ultimate payment of 
the aforesaid obligation,” and any creditor is authorized to 
sue on said obligation, or to sue the distributees, who are, 
however, only liable according to the estate received in 
distribution. (Paschal’s Dig., art. 1372.) 

In 1866, Charlotte Verstelle, a creditor of the estate, 
brought suit on this bond, the plaintiff, Bradshaw, being 
her attorney; and on September 29, 1868, judgment was 
rendered in her favor against Niverson and wife and their 
sureties for the amount of her claim, no lien having been 
claimed or enforced. In August, 1869, execution issued 
on this judgment and was levied on the land in contro- 
versy, and at the sale on the first Tuesday in October en- 
suing the plaintiffs became the purchasers. 

In the spring of 1869, after this judgment was obtained, 
but before the levy or sale, the defendant, House, also a 
creditor of the estate, brought suit by publication against 
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all of the legatees, (who, it seems, were all then non-resi- 
dents,) alleging the insolvency of the obligors in thebond, | 
and claiming a lien on the property of the estate in the 
hands of the distributees. On the 29th of August, 1871, 
House recovered judgment by default, foreclosing the lien 
claimed on the lands in controversy as well as other lands, 
the judgment reciting that the lands had been received by 
the legatees. He claims title under an order of sale on 
this judgment and decree, at which sale he was the pur- 
chaser. 

In an amended petition, plaintiff alleged that this last 
judgment was obtained by fraud; that there never had 
been any partition of the estate amongst the legatees, 
which was alleged to have been known to defendant. A 
jury was waived, and the cause being submitted to the 
court, judgment was rendered for defendant, and in re- 
sponse to a prayer in his answer it was decreed that the 
cloud on defendant’s title by reason of plaintiffs’ claim be 
removed. 

It is not deemed necessary to decide whether Mrs. Niv- 
erson, under the will of her brother, took an estate sub- 
ject to execution or not. It may well be questioned 
whether her beneficial interest was not too uncertain to 
allow of its being subjected to her debts by the mere levy 
of an execution. (Gamble v. Dabney, 20 Tex., 76; Hen- 
dricks v. Snediker, 30 Tex., 306.) 

Pe this as if may, the land was in her hands subject to 
a lien to secure the ultimate payment of claims against the 
estate. A purchaser from her, or under execution against 
her, could take no better title than she had, and would 
therefore take subject to the same lien. The judgment 
under which plaintiffs claim was nothing more than a per- 
sonal judgment, and their title is just the same as if they 
had bought under any other execution against her. On 
the other hand, the judgment rendered in favor of House 


was for the enforcement of the lien given to him in com 
10 
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mon with the other creditors of the estate, including Char- 
Jotte Verstelle. Whether any partition of the estate amongst 
the legatees had been made or not, Mrs. Niverson and hus- 
band, and all persons to whom the estate could have been 
distributed, were parties to that judgment. If, in truth, 
the children of Mrs. Niverson had never received any part 
of the estate, then it was in the hands of the other defend- 
ants, and the judgment would not be less efficacious to 
reach the assets of the estate because the children were 
unnecessarily made parties. It follows that the purchaser 
under this judgment and decree acquired a title superior 
to any which could have been derived from Mrs. Niverson. 

This result is not varied by the fact that the claim of 
Charlotte Verstelle was originally secured by a lien equal 
in every respect to that which House enforced. Not having 
been enforced, it does not affect the title between the par- 
ties. The case of Fisher v. Foote, 25 Tex. Supp., 316, is 
to the effect that a creditor who has a lien (vendor’s) on 
land, but takes a personal judgment, under which he has 
the land subject to his lien levied on and sold, gets a title 
no better on account of the lien, and therefore inferior to 
that acquired by a purchaser under a decree enforcing a 
mortgage which: was subordinate to his lien. MeAlpin 
». Burnett, 19 Tex., 500; Lander v. Rounsaville, 12 Tex., 
195; Colquitt v. Thomas, 8 Ga., 258.) 

At the time the plaintiffs purchased, House’s suit claim- 
ing his lien was pending, and was notice to them of his 
claim. Their title was acquired pendente lite, and it was 
not incumbent on defendant to make them parties. 

The title of defendant was correctly adjudged superior 
to that of plaintiffs, and to this effect judgment was prop- 
erly rendered in favor of defendant, and removing the 
‘eloud arising from the title claimed by plaintiffs. It is 
deemed proper to add that the pleadings in the case raised 
no other issue than that of title, and that the judgment 
removing the cloud from defendant’s title will not pre- 
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clude the plaintiffs from setting up any equities to the pro- 
ceeds of the sale under the judgment in favor of House 
which they may have by reason of the lien held by Char- 
lotte Verstelle. Whether any such equities remain in force 
is not a question now before us, and on which we do not 
desire to be understood as intimating any opinion. 
The judgment is affirmed. 
AFFIRMED. 


FRANK DARNELL v. THE STATE. 


1. RANGE—ACCUSTOMED RANGE.—In an indictment for fraudulently 
driving cattle from their accustomed range it is not necessary to de- 
scribe the range nor to allege how far the animal had been driven. 

2. CHARGE OF COURT.—A charge of the court which calls particular at- 
tention to the facts relied on by the parties and indicates the law 
upon such facts, is proper. 

3, CLAIM OF OWNERSHIP IN CHARGE OF THEFT.—It is error to exclude 
from the jury evidence that the defendant clainied the property as 
his own when charged with the theft. 


AppEaL from Lamar. Tried below before the Hon. J.. 
C. Easton. 

Frank Darnell was indicted, and the charge preferred was 
‘that on the 26th day of September, 1870, in the county 
of Lamar, State of Texas, with force and arms, one Frank 
Darnell, late of said county, one certain red cow, with some 
white in her face and flanks and about seven years old, and 
one roan yearling heifer, the property of Van W. White, 
then and there being, did willfully take into his possession, 
and drive and remove from their accustomed range, with 
intent to defraud the owner thereof, the said cow and year- 
ling, not being the property of said Frank Darnell, and 
without the consent of the owner.” 

Exceptions to the indictment were overruled and defend- 
ant put upon trial. 

Hale, a witness for the State, testified that he was in- 
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formed that defendant had possession of his large red cow, 
and took an officer and went out about three miles south- 
west of Paris, where defendant had a herd of about seventy- 
five cattle on the open prairie, about a quarter of a mile 
from the public road leading from Paris to Bonham; that 
witness was informed that defendant was employed to 
gather a herd for Mr. Pinckney Price; that witness went 
up and took his cow, and had defendant arrested. On 
cross-examination counsel asked the wituess ‘tif defend- 
ant did or did not openly claim the cow at the time witness 
went after her.’’» This question was excluded by the court 
as irrelevant. 

He also testified that he had known the defendant since 
1870; that a short time before the indictment was found 
he was informed by Charles Luck that defendant had the 
said cow, and was driving her off to the herd he was gather- 
ing for Price. Witness, with the officer, the next morning 
went to the herd, found the cow in defendant’s possession, 
took the cow, drove her a short distance and left her, and 
she came on home; had defendant arrested. Witness de- 
scribed the cow; said he had bought her with some other 
cattle in 1866 from John Tyler; she was in the Tyler brand, 
J.T. Witness has owned her ever since. 

Luck testified to seeing defendant drive the cow from a 
bunch of Hale’s cattle, late in the evening, a short time 
before the indictment was found. Witness the next morn- 
ing told Hale. Witness described the cow carefully. 

Pinckney Price, for State, testified that in the summer 
of 1870 witness was collecting a drove of cattle to drive to 
market; the herd was kept about three miles west of Paris, 
on the prairie. Defendant was collecting his cattle at the 
same time and had sold witness a good many beeves. 
Defendant was not exactly collecting beeves for witness, 
but was collecting at the same time, and they were herd- 
ing together—herding whatever cattle of his own he found 
with witness’ herd. Witness paid defendant nothing for 
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his services, but he was going along to take care of his 
own cattle. Defendant had told witness that he had a 
large red cow north of town, on the prairie, that was fat 
and in fine condition, branded J. T. Witness was not at 
the herd when the cow was brought to it. Defendant had 
owned a good many eattle which he had from his father’s 
estate. The cattle were to be driven to New Orleans or. 
Galveston for sale. 

George Essert, for defendant, testified that in 1868 and 
1869 witness had defendant employed to collect a lot of 
cattle witness had bought at a bankrupt sale of William 
H. Tinnin; the cattle were much scattered; he was to have 
one-third for gathering them; they were in various marks 
and brands, Witness furnished defendant a list of the 
marks and brands; among the brands was the mark and 
brand of James Tinnin, J. T. Witness gave the defend- 
ant the description furnished by the assignee on his sale of 
the cattle. Defendant collected fifty of the stock; of these 
five or six escaped, and defendant was authorized to gather 
them wherever he could find them and account to witness 
for them. 

Mose Dohlman, for defendant, testified to helping de- 
fendant collect the cattle for Essert; that many of the 
-attle were in the J. T. brand; that five or six escaped 
from the herd about a mile from Paris. Witness could 
not identify the brand of those that escaped. 

John Dohlman, for defendant, testified that his son, Mose, 
and defendant, had gathered a stock of cattle for Essert, 
most of which were in the J.T. brand. Five or six of these 
cattle escaped from the herd near Paris—one branded J. 
T., and would by some be called of red color, but was a 
kind of dirty motly color, a sort of brindle. 

J. R. Johnson, for defendant, testified that he knew of 
defendant being engaged gathering for Essert the old 
James Tinnin stock. The brand J. T. is one of the oldest 
in the county and was well known. 
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William Tinnin, for the State, testified that the mark of 
the James Tinnin stock was different from that testified to 
by witness Hale; that the J. T. brand was one of the oldest 
in the county, and belonged to witness at his bankruptcy. 

The charge of the court is sufficiently shown in the 
opinion. 

The jury found a verdict of guilty, and fixed the punish- 
ment at two years in the penitentiary. 

Motion for new trial was overruled, and defendant ap- 
pealed. 


Maxey § Lightfoot, for appellant. 
George Clark, Attorney General, for the State. 


1. The indictment in this case is sufficient. (Paschal’s 
Dig., art. 24106; The State v. Thompson, 40 Tex., 515; 
Wills v. The State, 40 Tex., 69.) 

2. The charge of the court as to misdemeanor is an 
error in favor of appellant, and one of which he cannot 
complain ; besides, the charge was not excepted to, and 
every charge requested by appellant was given without 
qualification. 

3. The declarations of appellant at the time of arrest, as 
to his claim of ownership, were inadmissible. His open 
and notorious claim must be made at the time of the tak- 
ing or before his arrest. There is wo pretence that he 
asserted any claim ¢o this identical cow to any one before 
arrest. (Golden v. The State, 19 Ark., 590; Tippen v. The 
State, 1 Mete., (Ky.,) 6; State v. Wisdom, 8 Porter, 511; 
1 Wharton, (7th ed.,) sec. 699, and other authorities cited 
by me in a former case at Austin, at the last term. 

4. The indictment in this case is under art. 2410), Pas- 
chal’s Dig. This statute is complete within itself, and 
cannot be construed as dependent on or connected with 
any other statute. The gravamen consists in “ the intent 
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to defraud.” If that exists, the discretion exists with the 
jury to affix the penalty, not with reference to the value 
of the animal taken, but to the gravity of the offense 
and the circumstances attending it. Upon this point see 
opinion of Justice Reeves in the Wills case, 40 Tex., 75. 
That the Legislature has seen fit to make all thefts of cat- 
tle felony since this indictment was found, serves but to 
strengthen this particular statute and the views now sub- 
mitted thereon. 

5. There was no evidence that the Tinnin brand was re- 
corded, and attention is called to the fact that at the time 
of the taking appellant was gathering and selling cattle 
for himself, not another. 


Devine, Associate Justice.—The appellant was con- 
victed of the theft of a cow, and assigns as error the over- 
ruling defendant’s motion to quash the indictment for the 
reasons set forth in the bills of exceptions; the refusal of 
the court to permit defendant to prove that he claimed the 
cow openly and notoriously at the time of her being taken; 
that the court erred in the charge to the jury, and in refus- 
ing a new trial and in overruling the motion in arrest of 
judgment. 

The defendant was indicted for willfully driving from 
her accustomed range a cow, and taking the same into his 
possession with intent to defraud the owner. The taking 
- was alleged to be without the consent of the owner. The 
indictment was found under article 766 of the Criminal 
Code, which makes such driving, with a fraudulent intent, 
theft, without reference to the value of the animal taken 
and driven. The objection to the term “range,” or “ ac- 
customed range,” as stated in the law and copied in the 
_ndictment, is not tenable. It is not necessary to particn- 
larize or describe the range further than the statement of 
its being “the accustomed range ” of the animal charged 
to have been fraudulently driven away from it. Neither 














152 Darnewt v. THe State. [Austin Term, 





Opinion of the court. 





is it necessary to state what distance the animal had been 
driven; the general averment is sufficient. (The State v. 
Thompson, 40 Tex., 519.) 

The charge of the court, so far as the rights of the ac- 
cused are concerned, is not open to objection. The charge 
gave the law of the case clearly and fully to the jury; it 
pointed to facts in evidence which had a tendency to call 
the attention of the jury to what was evidently the chief 
reliance of defendant, and the objection raised that in one 
paragraph of the charge the court informed the jury that if 
the evidence satisfied them that in driving the animal out 
of her accustomed range defendant was not, under the 
circumstances, guilty of theft, they would assess the pun- 
ishment at a fine not to exceed double the value of the 
cow, and immediately after informed the jury that if they 
believed defendant did not take possession of the cow and 
drive her from her accustomed range with intent to de- 
fraud the owner, they should find him not guilty. That 
the jury were informed that under certain circumstances 
the offense could be by them reduced from the grade of a 
felony to a trifling misdemeanor, punished by an insignifi- 
cant fine, is certainly a charge of which the defendant 
ought not to complain. 

The fourth instruction is urgently presented in excep- 
tions, motion for a new trial, and the brief of appellant. 
It is as follows: ‘On the trial of any criminal action, when 
the facts have been proven which constitute the offense, it 
devolves upon the accused to establish the facts or cireum- 
stances on which he relies to excuse or justify the prohib- 
ited act or omission.” In this we find no error. The 
‘instructions asked by the defendant, covering every possi- 
ble shade of defense or reasonable doubt of his guilt, were 
given by the court without alteration. 

There is, however, one bill of exceptions, which em- 
braces the assignment of error respecting the refusal of 
the court to permit the owner of the cow, on his cross- 
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examination, to answer the question, “if defendant did or 
did not openly claim the cow at the time witness went after 
her,” and which is well taken. The proof on the part of 
the State was, that the accused had taken the cow the even- 
ing before out of a small lot of cattle and in the presence of 
a person who informed the owner; tbat next morning t 

cow was found in his herd of cattle which he had been 
gathering up for some time preparatory to his driving to 
New Orleans and Galveston; that the cow had a brand the 
same as the brand on five or six head of stock which were 
in that neighborhood, and which he was authorized by the 
owner to gather on shares. These facts were testified to 
by the owner of the stock, who had purchased a stock of 
cattle at a bankrupt sale, and the five or six head having 
escaped from the pen after being collected some time pre- 
vious. It was also shown by a witness, and by other wit- 
nesses, who had a stock of cattle with defendant’s herded 
on the prdirie, that the accused claimed a cow in the 
“range”? where the animal taken ranged, and that he had 
spoken of his intention to drive her with the others to mar- 
ket. We think, under the circumstances connected with 
the taking and holding possession of the cow, together with 
defendant’s authority from the owner to collect the missing 
stock in the Tinnin or J. T. brand, it being the same brand 
us the one on the cow charged to have been driven away, 
that the claim of ownership asserted by the accused should 
have been admitted in evidence. We cannot say what 
effect it might have had upon the jury, but it was his 
right; and where the evidence was conflicting it may have 


g the 
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had, if admitted, a decided influence in his favor. 

For the error in excluding the declarations of the claim of 
ownership made when the cow was claimed by the owner, 
the judgment is reversed and the cause is remanded. 


REVERSED AND REMANDED. 
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Wma. Wyatt v. H. L. JEFFRIES ET AL. 


AFFIDAVIT—APPEAL.—An affidavit by appellant of inability to give 
bond and security for costs made before a county clerk of another 
State is insufficient, and an appeal based upon such affidavit will be 
dismissed. 


AppraL from Collin. Tried below before the Hon. W. 
H. Andrews. 


Wyatt, the appellant, sought to perfect his appeal by the 
following affidavit, instead of an appeal bond : 


“Wa. Wyatt, In the District Court of Collin 


vs. 
H. L. anv E. Jerrris.) County, Texas. 

‘“* Personally appeared before the undersigned authority 
William Wyatt, plaintiff herein, who vpon oath says that 
he is unable to give the bond and security for costs as is 
provided by law for an appeal to the Supreme Court. 

“Wn. Wyatt. 


“Sworn to and subscribed before me this the 30th day 
of August, A. D. 1874. As witness my hand and seal of 
the “ Board of Supervisors,” being the official seal for said 
county, as provided by-law for my office. 

“ Dave Drxon, Clerk 
[L. s.] Columbia County, Ark.” 


Appellees moved to dismiss the appeal “‘ because the affi- 
davit made to procure an appeal is not made before any 
officer authorized by the laws of Texas to administer 
oaths.” 


Throckmorton, Brown ¢ Bro., for motion. 
Craig § Garnett, for appellant. 


Goutp, AssocraTE Justice.—The affidavit by appellant 
that he is unable to give the bond and security for costs 
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purports to have been made before the clerk of Columbia 
county, Arkansas, who affixed the seal of the *‘ Board of 
Supervisors” as his seal of office. There is no law of this 
State authorizing such an afficer to administer oaths, and 
the instrument is not an affidavit within the meaning of 
the statute. (Shelton v. Berry, 19 Tex.,154, Bouv. L. Dict., 
Affidavit.) The motion to dismiss is sustained. 


DISMISSED. 





Henry HirsHrrecp v. J. V. Davis, ADM’R. 
b ] 


1. PROBATE SALE—APPEAL.—An appeal will lie from an order of the 
District Court disapproving a sale made by an administrator in favor 
of the purchaser at such sale under the probate act of 1870. 

2. PROBATE SALE—FAIRNESS OF SALE.—A probate sale has not been 
Fairly made when made for an inadequate price. 

3. DISAPPROVAL OF SALE.—A probate sale at an inadequate price should 
not be approved by the District Court. 

4. See facts held evidence of inadequacy of price in a probate sale. 


ApprAL from Travis. Tried below before the Hon. J. P. 
Richardson. 

This is an appeal from an order setting aside an admin- 
istrator’s sale. 

J. V. Davis, the administrator of 8. E. Mosely, applied 
for and obtained an order from the District Court doing 
probate business, for the sale of lots 5 and 6 in block 44, 
in the city of Austin, on the 7th day of February, 1874. 

On the 8th of July, 1874, the administrator reported to 
the court that in compliance with the order of sale he had 


sold the property to appellant for the sum of $2,900 in gold. - 


But he did not recommend the confirmation of the sale, 
and asked that it be set aside, with liberty to sell at private 
sale till October, 1874, and if not sold at private sale he 
should sell at public sale on the first ‘Taesday in Octo- 
ber. He stated that it would be detrimental to the inter- 
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ests of the estate to confirm said sale, because he was con- 
fident of being able to sell it fora much larger sum at 
private sale, or if he failed in that he thought it would 
bring much more at public sale about the first of October, 
1874. He represented that it was an “ unpropitious” 
time (in July, 1874) to sell, and that he believed when 
the current crop began to come in he would be able to 
find an “abundance of purchasers.” He stated that before 
the order of sale was made, and since he was administrator, 
he had been offered at private sale $5,000; ‘and since the 
order of sale was made he had been offered more than was 
bid, but he did not accept it because he thought it was not 
enough. [He thinks the property worth $4,000 in gold; 
he thinks he can realize $3,500 in gold for it before Octo- 
ber, 1874; that the $2,900 will not be enough to pay all 
the debts, but he thinks he will realize enough by Octo- 
ber if he has an opportunity to re-offer the property for 
sale, 

Appellant filed his motion to have the sale confirmed, 
etc., averring the regularity and fairness of the sale; that 
the property sold for its full value, ete., ete.; that the in- 
terest on the special liens that would accrue would be more 
than any additional sum the property would be likely to 
sell for. , 

The court heard proof and set the sale aside, and appel- 
lant appealed. Witnesses for appellant testified that they 
knew the value of such property in Austin, and that the 
property was not worth more than $2,700, $2,800, $2,900, 
or $3,000; that it sold for its full value. 

The administrator then read the portion of the inventory 
embracing this property to show that they appraised it at 
$5,000. These were all the material facts proved. 

Appellee filed a motion to dismiss the appeal, because 
made from a discretionary order of the District Court sit- 
ting in matters of probate, and because such character of 
order is not the subject of revision. 
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Walton, Green ¢ Hill, for the motion to dismiss, cited 
Paschal’s Dig., 1327, 5713; Davis v. Stewart, 4 Tex., 225; 
Yerby v. Hill, 16 Tex., 381; Wells v. Mills, 22 Tex., 304. 


Sheeks & Sneed, for appellant. 

A review of the cases cited and relied upon by the .ad- 
ministrator in the court below we submit will show that 
none of them apply in this case, and that the reasoning of 
this court sustains the version of the law taken by us. 

In Davis v. Stewart, 4 Tex., 222, this court held that if 
the probate judge “‘should believe that the sale was not 
fairly made, or that it was not made in conformity with 
law, it would be his duty to set it aside,” &c. There is no 
question of the kind presented in this case. The court 
held, also, that the discretion of the probate judge was 
very great in such matters; buf we submit that that dis- 
cretion was only in regard to matters that were brought 
within the range of his discretionary powers by the law, 
and none others. In that case the judge did not say (nor 
did the record show) why he refused to confirm the sale; 
-and the presumption was that his ruling was not an abuse 
of his discretionary powers. 

In this case the record including the order shows that 
the order was not made for any reason known to the stat- 
ute, but was made because the price was deemed by the 
court in some-measure too small. 

The case of Yerby v. Iill, 16 Tex., 377, simply affirms the 
doctrine of Davis v. Stewart. If the sale “is not fairly 
made it ought to be set aside.”” Again we say-there is no 
such question in the case at bar. The other points decided 
in this ease have no bearing upon the point uow before 
‘this court. 

In Wells v. Mills, 22 Tex., 802, the same doctrine is af- 
firmed. This language is held in regard to the probate 
judge: “He is required to affirm the sale or not, as he may 
or may not be ‘satisfied of its fairness.’ ”’ 
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‘The cases were all decided under the statute as found in 
article 1327, Paschal’s Dig.; which seems to have made 
no distinction between public and private sales, and were 
all made to turn upon a point that was never presented in 
this case, ¢. e., the fairness of the sales. 

The new statute makes a distinction between public and 
private sales, and the court treated this as a private sale 
under that law. We submit that this was error, and that 
the case should be reversed, the sale confirmed, and the 
proper judgment rendered in this court. 


Moore, Associate Justice.—The four hundred and 
twentieth section of the act regulating proceedings in the 
District Court in matters of probate says, ‘‘Any person who 
may consider himself aggrieved by any decision, order, or 
judgment of the court, or by any order of the judge there- 
of, may appeal to the Supreme Court as a matter of right, 
Without bond.” Such appeal, however, will not suspend 
the decision, order, or judgment, except in the particular 
cases named, unless bond is given as provided in a subse- 
quent section of the statute, (sec. 424.) This provision 
authorizing an appeal as a matter of right seems unques- 
tionably sufficiently broad and full to comprehend the 
order or decree of the court which we are asked by appel- 
lant to review and revise. It is true there is little if any 
difference in the terms in which an appeal is given by this 
statute to this court from the orders, decrees, and judg- 
ments of the District Court, and that by which appeals 
were authorized in the act of 1848, regulating proceedings 
in the county court pertaining to estates of deceased per- 
sons, from the county court tothe District Court. (Pas- 
chal’s Dig., art. 1385.) Yet it has more than once been 
strongly intimated by this court that no appeal would lie 
on such an order as ishere in question. (Davis v. Stewart, 
Administrator, 4 Tex., 225; Yerby v. Hill, 16 Tex., 381; 
Wells v. Mills, 22 Tex., 304.) Still in none of the cases in 
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which the question has been referred to by the court has 
there been any express or direct ruling to this effect. If 
the point had been definitely passed upon and decided by 
the court previous to the enactment of the present, law we 
might have felt warranted in applying a like construction 
to it. In the absence of such decision, we think the lan- 
guage of the statute too clear and positive to justify our 
disregarding its plain terms. The matter complained of is 
certainly an order of the court, and appellant may, for 
aught the court can say in considering the question of ju- 
risdiction on his appeal, justly regard himself as aggrieved 
by the decision of the court. 

However great may be the discretionary power intrusted 
to the District Court in matters of this kind we are not 
prepared to say that it is an entirely uncontrolable and un- 
limited discretion, The court in such case, as well as in 
many others in which it has to act under this same statute, 
is intrusted with very great discretionary power with its 
action, in exercise of which this court ordinarily will not 
interfere. Still this is a legal and not an arbitrary discre- 
tion. The order, therefore, is such an one as to which this 
court may exercise a revisory appellate jurisdiction. 

It is evidently not for the interest of estates that there 
should be no appeal from the orders, decisions, and judg- 
ments of the District Court in such cases as this and 
others in which it is entrusted with large discretion. If 
not, an appeal could no more be prosecuted by the admin- 
istrator, heirs, or creditors of the estate from an order con- 
firming an injudicious or unfair sale than it could be by 
the purchaser when the sale is set aside. Certainly if 
those interested in an estate, who have an interest in and 
my insist on the confirmation of the sale, may appeal from 
an order setting it aside, the purchaser should have the 
corresponding right to show its fairness. And if the rep- 
resentatives of the estate are interested in having it con- 
firmed, the purchaser may be, in many instances, greatly 
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interested in the fulfillment of his contract, even when he 
is to pay a full, fair, and adequate consideration for the 
property. And if his rights in the premises are clearly 
disregarded and violated by the action of the court in set- 
ting the sale aside, he would be entitled to appeal to this 
court from such order. The motion to dismiss the appeal 
is overruled. 

We are not of opinion, however, that any such error is 
shown in the record in the exercise by the District Court 
of its discretionary power in the matter in question as calls 
for the reversal of the judgment. 

Under our present probate law the court may authorize 
the sale of land belonging to estates by the administrator, 
either at private or public sale as it may deem for the in- 
terest of the estate. In either case the sale must be con- 
firmed by the court. If the land is sold by the adminis- 
trator at private sale, before the sale can be confirmed it 
must be shown, in addition to the requirements in case of 
public sale, that the sale was made for a fair price. When 
there has been a public sale it is provided, if it appears 
*‘to have been fairly made and in conformity to law, the 
court shall make the order confirming it,” &c. (Paschal’s 
Dig., arts. 5712, 5713.) 

Appellant insists that we must infer, from its being ex- 
pressly required in the first of these sections of the statute, 
that it shall be shown, before the private sale shall be con- 
firmed, that it was made for a fair price; that in case of 
public sale it is immaterial whether it brought a fair price 
or not. If the sale has been fairly made, and in conform- 
ity to law, it is the duty of the court to confirm it. We 
cannot agree in this construction of the statute. It will be 
observed that its provisions, as regards public sales, are 
the same as those contained in the law of 1848; and that 
they, while that law was in foree, were understood and 
held to refer to and include the fairness and adequacy of 
the price at which the land was sold, as well as its con- 
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formity to law and the absence of fraud or any unfairness 
in manner of making the sale. 

The sale has not been fairly made if it appears that the 
land has been sold for an unfair or inadequate price. The 
word “fair,” as defined by Webster, is synonymous with 
honest, equitabie, impartial, reasonable. If, therefore, it 
appears that the price at which the land was sold was in- 
equitable or unreasonable, the sale, within the meaning of 
the law, has not been fairly made and should not be con- 
firmed. That it was made according to law, without fraud- 
ulent contrivance or anything whatever being done to stifle 
competition or to depress its price, may ordinarily be re- 
garded as prima facie evidence that the property offered 
was sold for a fair and adequate price. This probably 
indicates the reason for the difference in the language of 
the two sectious of the statute. In the one, if it appear 
prima facie that the sale has been fairly made—that is, 
among other things, that it has been made for a reasona- 
ble and adequate price, and in conformity to law—the 
court shall confirm it; while in the other, in addition to 
the regularity of the sale, its freedom from all fraud and 
prima. facie adequacy of price, it shall also be affirmatively 
shown that the sale was made for a fair price. 

As we have said, in reviewing the action of the court in 
either confirming or setting aside the sale mach weight 
is due to the large discretion which is unquestionably in- 
trusted to the District Court. In the proper exercise of 
this discretion it should no doubt give due weight to the 
appraised value of the property, to the sworn report of the 
administrator, evidence which may be adduced tending to 
show its value at the time and circumstance under which 
the sale was made, the probable consequences of a post- 
ponement and resale at a subsequent day, and the appar- 
ent and probable motives of those urging and resisting its 
confirmation. And in the light of these and other consid- 
erations which might be suggested, the action of the court 
ll 
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should be that demanded by the equity of the case and the 
best interests of the estate. The purchaser being aware 
when the sale is made that he has no title unless the sale 
is confirmed, if there is a conflict between his interest and 
that of the estate, the preference must ordinarily be given 
in favor of the latter. 

If the court below, in the exercise of its discretion, re- 
fuses to confirm the sale, this court will not disturb its 
judgment unless it be made clearly to appear that it has 
exceeded the just limit of judicial discretion to the plain 
and manifest detriment of the appellant. On the facts of 
this case, as shown by the record, we cannot say that this 
has been made affirmatively to appear. 

The judgment is therefore affirmed. 

AFFIRMED. 





Tur State or Texas v. Luke EpmMonpson. 


1. INDICTMENT—DUPLICITY.—An indictment is not bad for duplicity 
which contains a statement of the facts connected with and forming 
part and parcel of the offense, although such facts be complicated 
and various, by which the guilt of the defendant may be established. 

2. INDICTMENT.—See indictment held not subject to the objection of 
duplicity. 


Apprat from Lamar. Tried below before the Hon. J. 
C. Easton. 

This is an appeal from a judgment quashing an indict- 
ment for murder preferred against the appellee. The 
charging part of the indictment is as follows: 

“That on the tenth (10th) day of February, A. D. 1873, 
in the county of Lamar, in said State of Texas, with force 
and arms, one Luke Edmondson, in and upon one Julia 
Edmondson, a child, feloniously, willfully, and of his ex- 
press malice aforethought, did make an assault, and with 
a certain stick, which Luke Edmondson then and there 
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had and held, her, the said Julia Edmondson, did cruelly 
and unmercifully and inhumanly beat, bruise, wound, and 
ill-treat, inflicting upon her, the said Julia Edmondson, 
with the stick aforesaid, fifty mortal wounds in and upon’ 
the back, legs, hands, feet, breast, and head of her, the 
said Julia Edmondson, all of which said wounds were in- 
flicted by the said Luke Edmondson in and upon the said 
Julia Edniondson willfully, maliciously, and of the said ° 
Luke Edmondson’s express malice aforethought; and the 
said Luke Edmondson did, on the said tenth day of Feb- 
ruary, 1872, her, the said Julia Edmondson, with a certain 
hoe, the same being a deadly weapon, beat, bruise, wound, 
and ill-treat, inflicting upon her, the said Julia Edmondson, 
feloniously, willfully, and of his, the said Luke Edmond- 
son’s, express malice aforethought, two mortal wounds with 
the hoe aforesaid in and upon the head and neck of her, the 
said Julia Edmondson; and the said Luke Edmondson 
did, on the said 10th day of February, 1872, and for various 
days before'the said tenth day of February, 1872, and after, 
chain said Julia Edmondson with chains, and tie her with 
ropes, and expose her to cold, and deprive her of food and 
clothing and shelter, (and other cruel, inhuman, and bar- 
barous acts did then and there to the said Julia Edmond- 
son,) all of which acts were done and performed in and 
upon the said Julia Edmondson by the said Luke Edmond- 
son willfully, maliciously, and of his express malice afore- 
thought; and on the said tenth day of February, 1872, the 
said Luke Edmondson, feloniously, willfully, and of his 
express malice aforethought, her, the said Julia Edmond- 
son, did slap with his hand, beat with his fist, and stamp 
with his feet in and upon the face, head, breast, neck, body, 
legs, hands, and feet of her, the said Julia Edmondson, 
inflicting upon her, by the means and in the manner afore- 
said, fifty mortal wounds; and on the said tenth day of 
February, 1872, the said Luke Edmondson her, the said 
Julia Edmondson, did, when so beat, bruised, deprived of 
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clothing, food, and shelter, cruelly, inhumanly, barbar- 
ously, willfully, and of his express malice aforethought, 
foree to work and labor beyond her strength, of which 
which said mortal wounds, bruises, exposure, deprivations 
of food, clothing, and shelter, cruel, barbarous, and inhu- 
man treatment, chaining and tying with chains and ropes, 
slapping, beating, and stamping, so inflicted by him, the 
said Luke Edmondson, willfully, maliciously, and of his 
express malice aforethought, in and upon her, the said 
Julia Edmondson, at the time and in the manner and by 
the means aforesaid, she, the said Julia Edmondson, did 
linger, and lingering did, on the tenth day of March, A. 
D. one thousand eight hundred and seventy-two, there- 
‘after, of the wounds, bruises, exposures, deprivations of 
food, clothing, and shelter, cruel, barbarous, and inhuman 
treatment, chaining and tying with chains and ropes, slap- 
ping, beating, and stamping, die; and so the grand jurors 
aforesaid, on their oaths aforesaid, do say that the said 
Luke Edmondson the said Julia Edmondson, in the man- 
ner and by the means and at the time aforesaid, feloniously, 
willfully, and of his express malice aforethought, did kill 
and murder.” , 


George Clark, Attorney General, for the State. 


Moore, Assocrate J ustice.—By the common-law system 
of criminal pleading, if it is desired to charge the offense 
in different forms to meet the facts as they may be devel- 
oped upon the trial, this must be done by alleging in differ- 
ent counts the various phases of the offense upon which it 
is deemed necessary to rely to secure the conviction of the 
offender as distinet offenses. While, if the matters which 
may be thus alleged in different counts of the indictment, 
and which in mere fiction of law are regarded as present- 
ing separate offenses, were embodied in a single count, the 
indictment would unquestionably he held bad for duplicity. 
It is to the Code of Criminal Procedure, however, and not 
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to the common-law rule that we must look for our guide 
in determining the sufficiency and validity of the indict- 
ment. 

By the code an indictment is defined to be-“‘the written 
statement of a grand jury accusing a person of some act 
or omission which by law is declared to be an offense.” 
(C. C. P., art. 394.) The leading requisite as to the facts 
to be alleged in this written statement, by way of accusing 
the defendant of the act or omission for which he is in- 
dicted, is that ‘the offense must be set forth in plain and 
intelligible words.” No technical or formal manner of 
doing this need be observed or followed. The clear and 
simple detail of the facts showing the act or omission de- 
clared by law to constitute the offense with which it is 
sought to charge the defendant is all that is required. 
While under the liberal rule which has characterized the 
practice under the code the statement of the offense may 
be encumbered with superfluous reiteration, or different 
phases of its facts may be set forth in different counts, 
to do so is obviously a departure from the spirit and ob- 
ject of the code. If distinet and independent offenses 
are charged in the indictment, the objection of duplicity 
may be as applicable to it, if not more so under the code 
than at common law. But the mere statement of the facts 
connected with and forming part and parcel of the offense, 
however complicated and various by which defendant’s 
guilt may be established, may be appropriately alleged in 
the indictment, without separating them into different 
counts, and thereby presenting them as wholly discon- 
nected and distinct transactions. 

The indictment in this case is drawn with unnecessary 
fullness and particularity. But it cannot be said that it 
does not “ set forth in plain and intelligible words” theacts 
of the defendant by reason of which he is charged to be 
guilty of the crime for which he is indicted. In point of tech- 
nical ascuracy and exactness of language objection may be 
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taken to the great number and different character of mortal 
wounds alleged to have been given to the deceased. But 
the plain import of the indictment is that on the day named 
thereifi by the blows inflicted with a stick, by those given 
with the hoe, by the cruel acts alleged, the exposure to 
cold and deprivation of food, by the slappings, beatings, 
and stampings charged, defendant did kill and murder the 
deceased. That each one of the wounds given is alleged 
to have been mortal is of little moment. Even at common 
law it may be alleged that the party died of the divers 
poisons or wounds charged to have been administered or 
given, without averring that he died of any one of them 
in particular, for, as it is said, the truth may be that none 
of them alone, but all together, caused the death. (2 Ilaw. 
P. C., ch. 28, sec. 83.) And as is justly said in the case 
of The State v. Baker et al., 63 N. C., 276: “The killing 
is the substance, the mode is the form; and while it is im- 
portant that the prisoner be sufficiently informed of the 
charge against him, so that he may make his defense, yet 
he cannot complain that he is informed that if he did not 
do it in one way he did it in another, both ways being 
stated, and it is not to be tolerated that the crime is to 
go unpunished becanse the precise manner of committing 
it is in doubt.” With as little reason can the accused com- 
plain because it is alleged that each of the acts of violence 
with which he is charged and by means of which he is al- 
leged to have murdered the deceased is stated to have 
caused the death. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 

















STANFIELD v. THE Scare. 





Opinion of the court. 





Tuomas B. Sranrretp v. Tue State. 


AGGRAVATED ASSAULT—GUARDIAN AND WARD.—The indictment 
charged the accused with committing an aggravated assault on his 
ward in beating the child in a cruel, outrageous, and vicious manner, 
with intent to injure. The jury was instructed that if defendant 
inflicted a castigation upon the person of his ward with an unusual 
instrument, and one that was calculated to inflict serious injuries to 
his person, they must find him guilty: Held, error, because the charge 
made the instrument the test of unlawful correction, and this error 
was not corrected by a charge to acquit, ‘‘unless the chastisement 
was done in a cruel and vindictive manner,’’ for that made the man- 
ner of the punishment and not its extent the test of guilt. 


AppEAL from Guadalupe. Tried below before the Hon. 
James A. Ware. 


John Ireland, for appellant. 
George Clark, Attorney General, for the State. 


Rogerts, Cuter Justice.—The defendant, being an ad-. 
ult male, is convicted for an aggravated assault upon a 
child. The facts showed upon the trial that he was the 
guardian of the child. 

The indictment, in anticipation that such would be the 
proof, perhaps charged the defendant with having beaten 
the child in a cruel, outrageous, and-vicious manner, with 
intent to injure him. 

It states no other specific ground of aggravated assault 
and battery, as mentioned in the code, (Paschal’s Dig., 
art. 2150,) than that defendant was an adult male, and that 
the person beaten was a child. 

The court in the charge to the jury submitted two other 
grounds, and also charged the jury that if defendant in- 
flicted a castigation upon the person of his ward with an 
unusual instrument, and one that is calculated to inflict 
serious injuries to his person, they must find him guilty. 
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This makes the instrument the test of unlawful correec- 
tion. 

The charge asked and given does not mend the matter, 
which was that the jury could not convict the defendant 
‘‘unless the chastisement was done in a cruel or vindictive 
manner.” This made the unlawfulness of the correction 
depend upon the manner; from all which it is’ concluded 
that the jury was not properly instructed as to the law of 
the case. 

The plain issues as presented by the pleading and evi- 
dence were: Was defendant an adult male and Thomas AI- 
bert Pettus achild? Did he strike him as charged as to time 
and place? Was the whipping inflicted upon the child for 
the purpose of correction by defendant as guardian of his 
ward? And was it moderate correction ? 

The evidence showirg.no controversy about the prece- 
dent issues, the main one was the one last presented, to 
to wit: ‘‘ Was the cerrection moderate?’”’ If it was, de- 
fendant was not guilty of an assault and battery at all. 
(Paschal’s Dig., art. 2145.) If it was not moderate, but 
excessive, he was guilty as charged of an aggravated as- 
sault and battery by having exceeded the boundary of his 
legal right as guardian under the law, and placed him- 
self in the attitude of a stranger and not a parent to the 
child. 

It is true that the law has not laid down any fixed meas- 
ure of moderation in the lawful correction of a child, nor 
‘Is it practicable to do so.. Whether it is moderate or ex- 
cessive must necessarily depend upon the age, sex, condi- 
tion, and disposition of the child, with all the attending 
and surrounding circumstances, to be judged of by the 
jury, under the directions of the court as to the law of the 
case. : 

Had the issues of fact and the law of the case heen 
properly presented, the verdict might or might not have 
been different from what it was. Still, it is the right of 
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defendant to have them so presented as that the jury may 
understandingly pass upon the case. 
Reversed and remanded. 


REVERSED AND REMANDED. 





Frank Cotton v. Tue State. 


INDICTMENT—EVIDENCE.— When an offense is proved as charged in an 
indictment, the fact that the witnesses on whose testimony the bill 
was found knew nothing of the particular offense proved eannot be 
availed of asa defense. A defendant has no right to inquire into 
the intentions of the grand jury except as they are expressed in the 
indictment. 


AppraL from Travis. Tried below before the Ion. J. 
P. Richardson. 

The appellant was indicted for dealing ‘“faro.” The 
ease was made out by the State by the testimony of one 
Joe Hallum, who testified that when he saw Cotton ex- 
hibit “ faro”’ Bob Roberts and John Ryan were not pres- 
ent. Defendant’s counsel placed the district attorney an 
the stand, who testified that he drew the indictment from 
a memorandum furnished by the grand jury, and that Bob 
Roberts and John Ryan were the only witnesses whose 
names were furnished, and their names were indorsed on 
the indictment. 


Sheeks & Sneed, for appellant. 
George Clark, Attorney General, for the State. 


Roserts, Cuter Justice.—The defense set up in this 
ease was that the particular transaction charged in the 
indictment, and for which the grand jury intended to in- 
dict the defendant, was not that which was proved on the 
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trial. The court declined to recognize defendant’s right 
to institute an inquiry into the intention of the grand jury 
further than as expressed in the indictment found by them. 
This was correct, as formerly held by this court: (Crain 
v. The State, 14 Tex., 634.) We find no error in the case. 


Affirmed. 
AFFIRMED, 





WiLuiaM Waicat v. THE Strate. 


1. ACCOMPLICE—EVIDENCE.—No conviction can be obtained on the 
testimony of an accomplice alone when his evidence is not corrobor- 
ated by other testimony showing that the accused was engaged in 
the transaction which forms the subject-matter of the charge under 
investigation. 

2. EVIDENCE.—Where there has been no evidence of a conspiracy be- 
tween the accused, who is charged with murder, and others charged 
with the same murder in a different indictment, and nothing shown 
to connect.the accused with them, evidence of a quarrel between the 
deceased and the other parties thus charged cannot be admitted in 
evidence ; and if admitted, should be excluded when the State fails 
te show a connection between the ™ ties. 


AppgaL from Caldwell. Tried below before the Hon. 
John P. White. 

On the morning of the 10th of May, 1873, Charles Brite, 
a freedman, was called from his bed about two hours before 
day by five men, one of whom represented himself to be 
James Galbrez th, a constable of Caldwell county ; by them 
he was taken away and brutally murdered. Ie was seen 
no more until about noon, the 11th day of May, when his 
body was found about three-fourths of a mile from his house, 
horribly mangled. The limbs were broken, there were 
marks of a rope upon the neck, wrists, and ankles, and a 
gun-shot wound through the mouth and back of the neck, 
and other marks of violence, from the effects of which he 
had died. 
Soon after the.murder several freedmen who were sus- 
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pected as the murderers were arrested, examined, and ad- 
mitted to bail. At the January term, 1874, of the District 
Court of Caldwell county, five freedmen, to wit, Page Sims, 
Henry Elmore, Isaiah Hemphill, Roden Hemphill, and 
Sim Tucker were jointly indicted by the grand jury for the 
murder of Charles Brite. 

About Christmas, 1873, Joe Hemphill, the particeps crim- 
inis, and principal witness for the State in this cause, left 
the neighborhood of Charles Brite, where he had lived, 
and went to Walker county, near the city of Huntsville. 
In February,.1874, a warrant was issued for bis arrest, and 
James Galbreath, a constable of Caldwell county, went to 
the city of Huntsville, arrested Hemphill, returned with 
him, and placed him in the jail at San Marcus. While 
upon the cars returning from Huntsville Joe Hemphill con- 
fessed to Galbreath (upon the false statement of Galbreath 
that other parties arrested were anxious to tell all about 
the murder, but that if he, Joe, would tell it would go easy, 
with him,) that he was one of the murderers. 

At the April term, 1874, of the District Court of Caldwell 
county, a white man, named Thomas Jennings, the appel- 
lant, William Wright, and Joe Hemphill, both freedmen, 
were jointly indicted for the murder of Charles Brite. At 
the same term of the courta trial was had upon the indict- 
ment against Page Sims, Henry Elmore, Isaiah Ilemphill, 
Roden Hemphill, and Sim Tucker; and Isaiah and Roden 
Hemphill claiming a severance, the district attorney elected 
to put Page Sims, Henry Elmore, and Sim Tucker upon 
trial, and entered a nolle prosequi as to Sims. During the 
progress of the trial the district attorney caused Joe Hemp- 
hill, who, together with appellant and Thomas Jennings, 

was indicted for the same offense, to be brought from the 
county jail and placed upon the stand as a witness for the 
State. The defendants objected to his testifying while the 
indictment was pending against him, which objection being 
sustained by the court, the district attorney caused a nolle 
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pros. to be entered as to Joe Hemphill also, and proceeded 
with the trial. 

The jury upon this trial found Henry Elmore and Sim 
Tucker guilty of murder in the second degree, and assessed 
their punishment at ten years’ confinement in the State 
penitentiary. Ona subsequent day of the same term ap- 
pellant was put upon trial, his co-detendant, Joe Hemphill, 
being aguin used as a witness for the State, and was con- 
victed of murder in the second degree, his punishment 
being assessed at five years’ confinement in the State pen- 
itentiary. There was a motion for a new trial, which was 
overruled, and judgment rendered in accordance wita the 
verdict of the jury, from which judgment he appealed. 

The testimony of Joe Hemphill, the accomplice, on 
whose evidence the verdict rested, was contradicted ‘n 
several particulars by other witnesses, and corrobcrated 
by none in such manner as to connect him with the kill- 
ing. 

The defendant’s counsel asked the court to charge the 
jury, in addition to the charge already given, (which is 
referred to in the opinion,) that the corroboration of the 
testimony of an accomplice, which is necessary to convict, 
“must not only connect the prisoner and the accomplice 
together, but must show that the prisoner was engaged in 
the transaction which forms the subject-matter of the 
charge under investigation.”” This was refused. 

On the trial the defendant objected to the testimony of 
Joe Hemphill, on the ground that while confined in jail 
charged with the murder of Charles Brite, he had been 
tuken thence, without the order of the court, and carried 


to the grand-jury room, and upon his testimony thus pro- 


cured the indictment found against the prisoner was re- 
turned, which objection was overruled, and defendant 
excepted. 

He also excepted to the action of the court in permitting 
the State to give in evidence the fact that other parties 
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already convicted of the murder had once a quarrel with 
deceased, without connecting the prisoner therewith. 


M. R. Stringfellow and C. B. Collins, for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—This is an indictment 
against Thomas Jennings, William Wright, and Joe 
Hemphill for the murder of Charles Brite. 

Appellant, William Wright, only was on trial, and hav- 
ing been found guilty of murder in the second degree by 
the jury, and his punishment assessed at five years’ con- 
finement in the penitentiary, he appealed and assigned - 
for error the overruling his motion for a new trial. 

The grounds of his motion are as follows: 

The verdict of the jury is contrary to the law and the 
evidence. 

4. Because the court erred in allowing Joe Hemphill, 
an accomplice included in the same indictment, to testify 
in the cause. 

5. The court erred in allowing Mary Brite, the widow 
of the deceased and a witness called by the State, to testify 
as to unfriendly feelings between the deceased and Sim 
Tucker and Henry Elmore, who had been indicted for the 
same offense in a separate indictment, and had been tried 
and convicted and were awaiting the sentence of the court, 
without in any way connecting this defendant with said 
quarrel and unfriendly feeling. 

6. The court erred in refusing to give the jury the in- 
structions asked by the defendant. 

It appears that the district attorney entered a nolle prose- 
qui as to the defendant, Jog Hemphill, who was jointly 
indicted with the appellant and with Thomas Jennings for 
the murder of Charles Brite, in order to make him a wit- 
ness for the State in the case of The State v. Page Sims, 
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Henry Elmore, Josiah Hemphill, Roden Hemphill, and 
Sim Tucker, charged by indictment with the same offense. 

An accomplice is not incompetent to testify as a wit- 
ness, but a conviction cannot be had upon his testimony 
unless corroborated by other evidence tending to connect 
the accused with the offense committed. The witness 
having been discharged from the prosecution by dismiss- 
ing the indictment against him, there was no error in 
allowing him to testify in the case. (Criminal Procedure, 
art. 3118.) 

There being no evidence of a conspiracy between appel- 
lant and Elmore, Tucker, and others, and nothing connect- 
ing appellant with these parties in their quarrel with the 
deceased, the evidence of Mary Brite in regard to the 
quarrel between the other parties should not affect appel- 
Jant, and his objection should have been sustained; but 
having been admitted in evidence, it should have been 
excluded when the State failed to show any connection 
between the parties. 

The judge refused to give the instructions asked by ap- 
pellant because substantially given in the general charge. 

In the general charge the court had informed the jury 
that the witness must be corroborated by other evidence 
tending to connect the defendant with the offense, and 
that the corroboration is not sufficient if it merely shows 
the commission of an offense, but that it must also be 
shown as to the material matter. The explanation of the 
terms “corroboration ” and ‘‘material matter,” as given 
by the judge at the request of the jury, was correct, but no 
good reason is seen why the instruction asked by defend- 
ant should not also have been given in aid of the explana- 
tion and meaning of the terms. 

A graver question remains to be explained, that is, does 
the evidence support the verdict of the jury? We think 
not. There is no evidence tending to connect the defend- 
ant, Wright, with the murder excepting that of the witness 
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Joe Hemphill. This witness is not corroborated in his - 
statements in any material matter, but is contradicted in 
several important portions of his testimony. The widow 
of the deceased and his married daughter and his son Ar- 
thur, who were acquainted with the defendant, say if the 
defendant was present on the night of the killing that they 
did not see him. And his widow said that the defendant 
was not implicated in the murder. The witness, Joe 
Hemphill, stated that Wright had on white pants, while 
the other witnesses testified that only one man wore white 
pants, and he was Page Sims. The presence of Page Sims 
at the house of Brite on the night he was taken away is 
proved by his wife and mother-in-law. Joe Ilemphill is 
further contradicted by the other witnesses as to the man- 
ner of killing and the circumstances attending it. No fact 
was stated by any other witness showing any connection 
of appellant with the murder itself or its perpetrators, 
whoever they may have been. 

We are of opinion that the court erred in overruling 
the motion for a new trial, and for this error the judgment 
is reversed and the case remanded. 





REVERSED AND REMANDED. 





F. P. Woop et a. v. J. C. Evans, ADMINISTRATOR. 


1, PLEADING CERTAINTY.—A petition by the holder of a promissory 
note alleging the failure to pay the note, except the amount credited 
thereon, which amount is not stated, is insufficient. 

2. SAME.—The cause of action and the breach should be distinctly 
averred; the facts sufficient to warrant a judgment should be di- 
rectly and distinetly set forth. 

8. SURVIVING ADMINISTRATOR.—A surviving administrator can main- 

tain suit upon a promissory note executed to him and another ad- 

ministrator jointly, and who has died, upon alleging the execution of 
the note to them jointly as administrators and the decease of the 
administrator not joined as plaintiff. 
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Error from Washington. Tried below before the Hon. 
I. B. McFarland. | 

J. ©. Evans sued F. P. Wood and others, alleging “that 
plaintiff and C. V. Evans were duly appointed and quali- 
fied as administrators of the estate of J. F. Evans, deceased, 
by virtue of an order of the probate court of Washington 
county, and that letters of administration issued from said 
court to plaintiff and the said C. V. Evans, bearing date 
the day of , A. D. 1869; that since said ap- 
pointment and issuance of letters of administration the 
said C. V. Evans departed this life, leaving plaintiff the 
sole administrator Of said estate, and suing as such; that 
plaintiff is the holder of a certain promissory note, the 
property of said estate, made and delivered by defendants 
to petitioner and the said C. V. Evans on the 23d Decem- 
ber, 1869, for the sum of $2,675, gold,” (a substantial copy 
of which note was inserted in the petition,) ‘* whereby the 
defendant, Wood, as principal, and * * * as sureties, 
undertook and promised plaintiff to pay to him on the Ist 
day of January, 1871, (the date of muaturity,) the said sum 
of twenty-six hundred and seventy-five dollars, gold, with 
twelve per cent. interest per annum in gold from date of 
said note. 

** Plaintiff avers that said note has long been due, and 
payment thereof demanded of defendants by plaintiff, not- 
withstanding which they have failed to pay the same ex- 
cept the amounts credited on said note, and that there isa 
large balance still due on the said note, to recover which 
he brings this suit, and asks process for said defendants, 
and on service, judgment for the amount remaining due 
and unpaid on said note, together with costs and general 
relief.” 

The defendants demurred generally, pleaded the general 
denial and payment. The demurrer was overruled. 

On the trial the note as set out in the petition and cer- 
tain credits indorsed thereon were read. 
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A jury was waived, and the court rendered judgment 
for $286.90, gold, and costs, which judgment Wood and 
others by writ of error brought to this court for revision. 

The errors assigned are, (1) the court erred in overruling 
the demurrer; (2) error in rendering judgment for plain- 
tiff on the pleadings and evidence; (3) the judgment is 
excessive; and (4) the judgment should have been for de- 
fendants. 


Sayles ¢& Bassett, for plaintiff in error. 

I. The statute requires that the petition should contain “a 
full and clear statement of the cause of action.” (Pas- 
chal’s Dig., 1427.) In Goodlett v. Stamps, 29 Tex., 121, it 
is held ‘ that a petition is fatally defective on error which 
does not contain the data upon which a judgment can be 
rendered responsive to it. The date of the note, when 
due, amount of principal and rate of interest, are all 
omitted, and not supplied by any allegation, direct or in- 
ferential; and there is no statement of the cause of action 
from which any amount of indebtedness can be computed 
in any of the modes prescribed by law for ascertaining the 
amount for which the judgment should be rendered.” In 
the case at bar, there is no statement of the amounts paid 
and credited on the note, and no data from which any 
amount of indebtedness can be computed. Can this court 
tell what is “the balance still due on the note,” or for 
what amount judgment is asked? 

The breach of the contract is an essential part of the 
cause of action, and if it is not averred, a‘general demur- 
rer will lie. (Holman v. Criswell, 13 Tex., 38.) In an 
action upon a promissory note it is necessary to aver that 
the note is unpaid. (Whitaker v. Record, 25 Tex. Supp., 
382; Brackett v. Devine, 25 Tex. Sup., 194.) 

II. The second assignment of errors questions the cor- 
rectness of the judgment upon the facts in evidence. 


This suit is brought by J. C. Evans, upon a promissory 
12 
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note payable to J. C. and C. V. Evans, administrators of 
the estate of J. P. Evans, deceased. The petition alleges 
that J. C. and C. V. Evans were duly appointed adminis- 
trators of the estate of J. P. Evans, deceased; that the note 
sued on is the property of said estate, and that C. V. Evans 
is dead. One person cannot sue upon a note payable to 
two. “Joint creditors, whether by record, specialty, or 
simple contract, must all join in an action to recover the 
debt or the estate which they respectively hold together.” 
(Stachely v. Pierce, 28 Tex., 328; 1 Chit. Pl. 208; Holli- 
man v. Rogers, 6 Tex., 97.) 

The words, “administrators, &c.,” used in the note, 
are prima facie words of description, and an action could 
have been maintained on the note by the payees in their 
personal right. (Gayle v. Ennis, 1 Tex., 184; Groce v. 
Herndon, 2 Tex., 410; Turner v. Brooks, 6 Tex., 205; 
Claiborne ». Yoeman, 15 Tex., 44; Ilall v. Pearman, 20 
Tex., 168; Nelson v. Bagby, 25 Tex. Supp., 305; Wimbisk 
v. Holt, 26 Tex., 673; Rider v. Duval, 28 Tex., 622.) 

To enable the plaintiff to maintain this suit it was neces- 
sary, then, to allege that the note was “assets” of the es- 
tate of J. P. Evans, and that his co-administrator was dead; 
and these allegations were accordingly made, but they 
were not proven. The only evidence submitted to the 
court was the note sued on. There was no proof outside 
of the note that it was assets of J. P. Evans, deceased; nor 
was there any proof that C. V. Evans was dead. The pro- 
duction of the note established the fact that it was the 
individual property of J. C. and OC. V. Evans, (Gayle v. 
Ennis, 1 Tex., 184, and the other authorities above cited;) 
but upon that note, giving to it its prima facie legal im- 
port, J. C. Evans could not sue alone. (Stachely v. Pierce, 
28 Tex., 328.) 

It being necessary to allege the facts which authorized 
the plaintiff to sue alone on a note payable to two jointly, 
was it not necessary to prove those facts? No principle of 
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pleading is better settled than that the allegata and probata 
must correspond, and that there must be competent proof 
of every material fact alleged in the petition. (Mims v. 
Mitchell, 1 Tex., 443.) 

The petition and proof must not only show the liability 
of the defendant, but must show his liability to the plain- 
tiff. Did the mere production of a note payable to two 
persons therein described as administrators show the lia- 
bility of the defendant to one only of the payees? 

To state the proposition in another form: The petition 
sets out a cause of action accruing to the plaintiff in his 
fiduciary capacity. In support of those allegations he 
offers a written contract, the legal import of which is a 
personal contract with himself and another; he offers no 
evidence to change the prima facie legal import of the writ. 
ten contract. Does the proof support the allegation? It 
thus appears from the plaintiff’s own showing that he has 
no right of action—an objection which can be taken advan- 
tage of cither by motion in arrest of judgment or on error. 
(1 Chit. Pl., 208; Gould’s PI., 275.) 

This cause having been submitted to the court below 
upon the law and the facts, the court here will render such 
judgment as should have been rendered below. (Kinsey v. 
Stewart, 14 Tex., 457; San Antonio v. Lewis, 15 Tex., 388; 
McIntosh v. Greenwood, 15 Tex., 116; Patrick v. Gibbs, - 
17 Tex., 275.) 


Giddings ¢ Morris and Shepherd, Searcy g Shepherd, for 
defendant in error. 

I. The assignment of error is insufficient. If no cause 
of action is shown in the petition a general demurrer will 
lie. If a cause is defectively stated, it can only be reached 
by a special exception. Certainly a cause of action is 
shown in the petition; and if so, then the special defect or 
error should be stated in the demurrer. (Prewitt v. Farris, 
5 Tex., 870; Wells v. Fairbanks, 5 Tex., 582; Warner ». ° 
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Bailey, 7 Tex., 517; Boynton v. Tidwell, 19 Tex., 121; 
George v. Lemon, 19 Tex., 151; May v. Taylor, 22 Tex., 
848; Moreland v. Atchison, 34 Tex., 355.) 

An assignment that the court erred in “overruling mo- 
tion for a new trial” is not good. (Wright v. Hays, 34 
Tex., 253.) 

That the court erred in “ refusing the thirteenth charge” 
is too indefinite for the court to notice. (Howard v. Col- 
quhoun, 28 Tex., 184.) 

The assignment must distinctly specify the ground on 
which the appellant relies. That the court erred in re- 
fusing charges asked by the plaintiff is too vague, and does 
not comply with the statute. (Paschal’s Dig., art. 1591; 
Trammell v. McDade, 29 Tex., 362; Ellis v. McKinley, 
83 Tex., 677.) 

The assignment must be such as to enable the court to 
lay its finger on the very error. 

This court will not entertain a “fishing assignment,” 
and undertake the work the attorney should do in discov- 
ering the error. 

Upon the whole, we do think there is no such assign- — 
ment as the court, under the statutes and former rulings, 
can notice. | 

If. Admitting the sufficiency of the assignment, we can 
perceive no error in the case. . 

Surely there can be no objection taken to the parties. 

It is alleged that the plaintif€is the administrator of the 
estate of J. P. Evans, and that the note is the property of 
the estate. 

The demurrer admits the facts, (if it were necessary to 
prove them;) and if he is the administrator and the note is 
the property of the estate, surely he has the right to sue. 
Besides, the note is payable to the administrators of the 
estate of J. P. Evans, which enables him to sue as admin- 
istrator. (Paschal’s Dig., art. 7634; Killough v. Alford, 
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82 Tex., 457; Bingham v. Waterhouse, 32 Tex., 470; Moss 
v. Witcher, 35 Tex., 389.) 

Again, the note being payable to plaintiff, the legal title 
is in him, and he has the right to sue in his own name, 
and the allegations of administrator, &c., may be held as 
surplusage. 

In Trammell v. Swan, 25 Tex., 473, the court say: 
“Legrand sued on a promissory note, using in his peti- 
tion the terms ‘your petitioner, a citizen, &c., adminis- 
trator of the estate,’ &e. The petition averred also that 
the note was the property of the plaintiff’s intestate, which 
was not put in issue by the pleadings. The defendants 
insisted that under the pleadings the suit was not brought 
in his official capacity: Held, that under the pleadings 
the plaintiff was not required to prove the owership of the 
note as alleged, and that under the aspect of the case it 
was not material whether the suit was brought in the 
plaintiff’s own right or his representative capacity.” Pre- 
cisely the same as the case at bar. (Trammell v. Swan, 
25 Tex., 473.) 

III. A question was made in the court below that the 
allegation that ‘a large balance was due on the note” was 
too indefinite to sustain the judgment; that it should have 
been alleged what amount was due. To this we need only 
reply that ‘that is certain which can be made certain by a 
simple calculation.” The amount, date, time when due, 
rate of interest, with the amount and date of credits on the 
note, were all given, (see statement of facts,) and all that 
was necessary was for the court or clerk to make the cal- 
culation. (Burton v. Lawrence, 4 Tex., 373; Holland v. 
Cook, 10 Tex., 244.) 


Moore, Assoctate Justice.—The. demurrer to the peti- 
tion should have been sustained. It is alleged in the peti- 
tion that the defendants had failed to pay the note described 
therein, except the amount credited on the note, and that 
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there was still a large amount due thereon. But neither 
the amount of credits on the note nor the balance claimed 
to be due and unpaid is averred. The mere statement of 
some indefinite and uncertain amount being due the plain- 
tiff, for which he asks judgment, is not such a full and 
clear statement of his cause of action and prayer for relief 
which the facts authorize him to ask of the court as will 
warrant a judgment on his behalf. The cause of action 
and its breach should be distinctly averred and set forth. 
The facts sufficient to warrant a judgment should be di- 
rectly and clearly alleged. It is not sufficient that they 
may, by argument and inference, be decided as conclusions 
from the facts which are averred. 

It sufficiently appears from the petition that the suit 
was brought by defendant in error in his representative 
capacity as surviving administrator, and that the note upon 
which there was an unpaid balance claimed to be due was 
assets belonging to the estate of his intestate. 

But for the reason previously stated the judgment must 
. be reversed and the cause remanded. 


REVERSED AND REMANDED, 





Wiis v. THe State. 


FLIGHT—FORFFITURE OF BAIL.—Except in cases of circumstantial 
evidence, evidence of the flight of defendant and of his forfeiture of 
bail are inadmissible on the part of the State. 


Appkat from Burleson. Tried below before the Hon. 
A. 8. Broaddus. 

George Williams was convicted of assault with intent to 
murder, and his punishment fixed at two years’ confine- 
ment in the penitentiary. 

On the trial Dick Wilson, for the State, testified that in 
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the summer of 1873 he went, on defendant’s invitation, to 
his house, he having told witness that he could make de- 
fendant’s house his home. Witness went there about: 
noon, and about two o’clock in the day, while saddling his 
mule to leave, defendant having ordered him to quit his 
house, defendant, with a Derringer pistol, shot witness in 
the left side of the face, near the ear, the bullet passing 
inside of his mouth and being spit out by him. The in- 
jury done by the wound impaired witness’ hearing in that 
ear, and caused much pain. Up to that time defendant 
and witness had been friends. Witness had been kind to 
defendant; had paid money for him; and that witness had 
no ill-feeling towards defendant. 

On cross-examination, witness stated that he took a bot- 
tle of whisky to defendant’s, and that both drank of it; 
that witness had made complaint before a justice of the 
peace against defendant, and subsequently went to the jus- 
tice and stated that both were to blame, and asked that the 
case should be dismissed. 

Over objection the district attorney read from the records 
of the court the bail bond of defendant, and its forfeiture in 
this case. And by the jailer it was proved that defendant 
had been committed to jail, and had broke out and fled. 

Esther Williams, for the defendant, testified that Dick 
Wilson came to the house of the defendant about a year 
ago with a bottle of whisky; that he was drinking when 
he came, and that in about an hour he appeared to be 
nearly drunk; that defendant told Wilson to leave the 
house; that Wilson then went to the field, got his mule, 
brought it to the house, was saddling it, and then, with his 
pocket-knife in his hand, advanced towards defendant, who 
was standing by a post of the gallery at his own house, and 
said to him, (defendant :) ‘‘ Now, if you want anything of 
me, you can get it.” Wilson then, with his knife in his 
hand, started towards defendant, when witness, being 
frightened, ran towards the gate and saw no more of the 
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difficulty, but heard a pistol fire directly after running from 
the house. 

Witness is the step-daughter of defendant. The venue 
was proved. There was a contradiction between the wit- 
ness Williams and Wilson as to the conversations about 


the difficulty. 
No brief for the appellant. 


George Clark, Attorney General, for the State. 

The facts of appellant’s escape and forfeiture of his bond 
were admissible in evidence. (Porter v. The State, 2 Car- 
ter, (Ind.,) 435; Dean’s Case, 4 Gratton, 541; Whaley v. 
The State, 11 Georgia, 123; Fanning v. The State, 14 
Mo., 886; 21 Md.,509; Oliver v. The State, 17 Ala., 587- 
598; 25 Ala., 75; 14 Miss., 786; Boles v. The State, 24 
Miss., 445; Lambeth v. The State, 23 Miss., 322; State 
v. Keys, 28 Georgia, 127.) 


Goutp, Associate Justice.—The evidence is direct and 
uncontradicted that appellant did shoot and wound Dick 
Wilson, but is conflicting as to the circumstances under 
which it was done. If Wilson was to be believed, the 
shot was fired without any justification or excuse whatever. 
If however Esther Williams, the step-daughter of defendant, 
told the truth, Wilson, immediately preceding the shot, 
was advancing on defendant with a knife in his hand and 
using language indicating his readiness fora fight. There 
was no question as to who did the shooting, and we are 
unable to see that in a case like this evidence that de- 
fendant had forfeited his bail bond, and that, in connection 
with other prisoners, he escaped from jail by passing out, 
ought to have been admitted. To the admission of evi- 
dence of the forfeiture objection was made and was over- 
ruled. 

When the guilt of a defendant is sought to be established 
by circumstantial testimony, evidence that he endeavored 
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to escape when he found himself charged with the offense 
is admissible as tending to show a consciousness of guilt. 
(Roscoe Crim. Ev., 17.) . . 

Some cases established by direct evidence are cited by 
the attorney general where subsequent efforts to escape 
were allowed to be proved; but it may be questioned 
whether they can be maintained on principle. (Porter v. 
State, 2 Carter, (Ind.,) 435; Whaley v. State, 11 Ga., 123; 
4 Gratton, 041; Fanning v. The State, 14 Mo., 386) No 
authority has been cited however for the admissibility of 
evidence of the forfeiture of defendant’s bond for his ap- 
pearance as having any legitimate bearing on the ques- 
tion of guilt. We are of opinion that this evidence, and 
that in regard to the escape,if the latter had been objected 
to, should have been excluded; and as we cannot say that it 
may not have injured the defendant, and had sume weight 
with the jury, we think this error requires a reversal of the 
case. (Cooper v. State, 19 Tex., 449) 

The judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 





N. H. Coox v. J. P. Gatewoop. 


1. SALE BY SHERIFF OF MORTGAGED PROPERTY.—Upon a sale under 
execution of the equity of redemption, where a largersum is bid than 
the amount of the judgment under which the sale is made, the pur- 
chaser at such sheriff sale upon buying in the incumbrance is not 
thereby entitled to the excess bid at the execution sale. 

2. GARNISHMENT.—Sucli excess is subject to garnishment in proceed- 
ings against the judgment debtor. 


AppEAL from Johnson. Tried below before the Hon. 
Charles Seward. 
The facts are stated in the opinion. 





No briefs came to the reporters. 
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Devine, Associate Justicr.—The appellee, Gatewood, 
brought suit on two notes and an open account against 
John H. Johnson. The petition alleged Johnson was a 
non-resident. An attachment was prayed for and obtained, 
and a writ of garnishment issued and was served on T. 
D. Lorance, who held three hundred dollars claimed to be 
the property of defendant Johnson. Pending the suit be- - 
tween appellee Gatewood and Johnson appellant Cook 
intervened and insisted that in 1869 he had an execution 
issued on a judgment held by him against defendant John- 
son; that it was levied on a house and lot in the town of 
Cleburne, Johnson county, the same being the property of 
defendant Johnson; that at the sheriff’s sale he became 
the purchaser at five hundred dollars, three hundred dol- 
lars more than the amount of his debt; that at the time 
he purchased there was a mortgage prior to his judgment 
existing as a lien on the property; that there was. an 
agreement between himself and the sheriff that the three 
hundred dollars overplus paid by him was to go in liqui- 
dation of the Chambers mortgage; that he is now the 
owner by purchase of the Chambers mortgage debt; and 
he prayed in consideration of the premises that the money 
in the hands of Lorance, the garnishee, be decreed tv be- 
long to him. 

The jury, under the charge of the court, rendered a ver- 
dict in favor of appellee Gatewood for the three hundred 
dollars in the hands of the garnishee, Lorance. 

The first assignment of error, that the court erred in not 
permitting a witness to explain what was meant by the 
words “subject to Chambers’ mortgage,” is not shown by 
an inspection of the bill of exceptions taken on this sub- 
ject or by an examination of the statement of facts. Cham- 
bers had a mortgage on the land prior to appellant’s judg- 
ment, and known to him when he levied on the land and 
purchased at the sale. The sheriff advertised the house 
and lot for sale to satisfy appellant’s judgment and costs, 
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“subject to Chambers’ mortgage.”” He made his return of 
sale, the return being written by appellant’s (then) attorney. 
It stated, after describing the property, “ which is levied on 
subject (and the sale of said property thereunder) to a 
mortgage made by said defendant, J. H. Johnson, to one 
B. J. Chambers, and levied subject to the lien created 
thereby,” and then proceeded to state the sale, after due 
advertisement, at time and place required by law, when 
the same was struck off to appellant Cook for the sum of 
five hundred dollars, being three hundred dollars over the 
amount of the judgment. The return then states, ‘‘and 
there having been received by me more money than was 
sufficient to satisfy the within execution, the same is now 
here, the surplus and overplus, in court for the benefit of 
the defendant, his agent or attorney.” 

This was written for the sheriff by the former attorney 
of the intervenor, Cook; it is sufficiently clear; there is no 
ambiguity in it, and the court did not err in refusing to 
permit the witness to explain what was meant by the words 
sold “subject to Chambers’ mortgage.” 

There was no error in the statement of the court com- 
plained of in the first bill of exceptions, “that there was 
no necessity in appellee Gatewood’s reading either the writ 
of attachment or garnishment; that the only question be- 
fore the court was who was entitled to the money.” That 
was the only real question for the consideration of the jury. 
We have nothing before us in the transcript, neither can 
we learn from the bill of exceptions what judgment is re- 
ferred to, or what were the precise rulings of the court on 
the question of the alleged former judgment, and see noth- 
ing to affirm or disapprove of on this point. 

There is nothing to complain of in the charge of the 
court. It is clear and unequivocal in all its parts, framed 
with reference to the issues presented and the facts in evi- 
dence, and was decidedly favorable to the appellant, direct- 
ing, in substance, the jury to find in favor of the intervenor, 
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Cook, if they believed from the evidence that the case was 
as stated in his pleading and testified to by him on the 
trial. 

There was no error in the closing portion of the charge 
which informed the jury that “if a judgment creditor 
buys property levied upon by virtue of his execution in the 
absence of fraud, and bids an overplus, or more money than 
is due him upon the execution, the overplus is the property 
of the execution debtor, and the execution creditor cannot 
control the same in any respect without the consent of the 
execution debtor.” 

The evidence in the case supports the verdict—the ad- 
vertisements of the intended sale posted up by the sheriff; 
the return of sale written on the execution by the attorney 
of the purchaser and signed by the sheriff; the positive 
and explicit statements of the latter as a witness to the 
same effect—and all the witnesses agreed that it was an- 
nounced at the sale that the house and lot. were to be sold 
subject to the Chambers mortgage. The evidence on the 
part of appellant was that there was an understanding be- 
tween himself and the sheriff that the $300 were to be held 
for the payment of the Chambers mortgage, and the sheriff 
positively denied that any such agreement existed between 
himself and the intervenor. With this conflict of evidence 
it was for the jury to determine, particularly so in a case so 
nearly balanced as this; and we are satisfied their verdict 
is supported by the evidence. The property was shown to 
be worth $700 or $800. The Chambers mortgage was a 
lien on the property, and after the decree of foreclosure 
and order of sale the property was primarily liable for it, 
_and it could unquestionably have been sold to satisfy the 
debt. That this would be an idle or foolish proceeding, 
by reason of appellant being not only the holder of tke 
‘ mortgage judgment, but likewise the owner of the prop- 
erty on which this mortgage judgment was a lien, cannot 
affect the right of a creditor to claim in satisfaction of his 
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debt money of the original owner of this property being 
in the hands of a third party. 
AFFIRMED. 





ANDREW Davis v. THE STATE. 


1, LEADING QUESTIONS.—If leading questions appear to have been al- 
lowed over objections the reasons for such irregularity should be 
given by the judge in the bill of exceptions. It is error to allow lead- 
ing questions, there being no reason for allowing them furnished 
in the record. 

2. RAPE.—Penetration should be proved beyond a reasonable doubt, and 
the jury should be so instructed in prosecutions for rape. 

3. AFFIDAVIT OF JUROR will not be allowed to prove misconduct ot the 
jury in the trial of a case. 

4. PENETRATION.—See facts held insufficient to prove penetration in a 
prosecution for rape. 


AvpvgaL from Washington. Tried below before the Ion. 
I. B. McFarland. The facts sufficiently appear in the 
opinion. 


No brief for appellant. 
George Clark, Attorney General, for the State. 


Devine, AssocratE Justice.—Appellant was indicted, 
charged with having on the 14th of July, 1874, in Wash- 
ington county, committed the crime of rape. The trial re- 
sulted in the following verdict: ** We, the jury, find the 
defendant guilty as charged in the indictment, and assess 
the punishment to be death by hanging.”’ 

The case is before us on the grounds set forth in the 
motion for a new trial, and the exceptions taken during the 
trial to the form of the questions put to the principal wit- 
ness for the State, and the alleged errors in the charge 
given and instructions asked by defendant and refused. 
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The four questions asked by the district attorney and 
excepted to by defendunt were, in their terms and in sub- 
stance, as leading as it was possible to make them. The 
simple answer to each of these questions of yes or no by 
the witness proved defendant’s guilt or declared his inno- 
cence. The questions suggested to a person of the lowest 
capacity the answers desired. As such, these questions 
should not have been permitted to be put to the witness,. 
and the court should have sustained the objections to them. 
While a large discretion is necessarily vested in the presid- 
ing judge relative to the form of questions or the mode of 
interrogating a witness under a peculiar state of feelings, 
intellect, or information, yet to justify or sanction a depart- 
ure from the established rules of evidence to so great a 
degree, and on matters of vital interest to the accused, as 
was permitted in this case, the explanation or statement of 
the reason for such departure should be shown in connec- 
tion with the bill of exceptions taken. No reason is stated 
in the record. 

The exception to the charge is to the following section: 
“The burden is on the State, and it must prove every ma- 
terial allegation in the indictment. When all the other 
facts concur, proof of penetration completes the offense.” 
While this portion of the charge gave, in substance, to the 
jury the law of the case, we believe it failed to place before 
the jury the main fact to be determined by them in that 
direct and clear manner which the rights of the defendant 
demanded, and may have led to the misconstruction of the 
charge by the jury, which defendant’s counsel, on the hear- 
ing of the motion for a new trial, offered to prove by the 
affidavits of several jurors. 

The instruction asked on behalf of defendant and refused 
was, “that the burden of proof is on the State, and the 
State must prove penetration beyond a reasonable doubt 
before the jury can find the defendant guilty of rape.” 
This instruction, we are of opinion, should have been given. 
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Without proof of penetration the charge of rape could not 
be made out, and of this the jury should have been so in-. 
formed in no obscure or doubtful terms. 

There was no error in the refusal of the judge to permit, 
on the hearing of defendant’s motion for a new trial, sev- 
eral of the jurors to be sworn to prove their misconstruc- 
tion of the charge of the court. The permitting such a 
practice would result in greater evils than those that might 
possibly be removed by such action; and in this case, when 
the life of the defendant was dependent upon their verdict, 
if any portion of the jury entertained any doubt as to the 
meaning of any part of the charge, the code authorized, 
and it was certainly their duty to return to the court and 
obtain from the judge, such additional chargt or explana- 
tions as the question required. 

The examination of the question whether or not “the 
verdict is contrary to law and evidence,” leads to the con- 
clusion that the evidence is of that uncertain and doubtful 
character that is well calculated to create a conviction that 
the verdict of the jury is not supported by the evidence. 

The person alleged to have been ravished was shown by 
the evidence of her mother and a physician, on whose 
place they had formerly resided, to be about ten years and 
six months old. On her examination she stated she did not 
know what the obligations of an oath were, other than 
that if she told a lie she “ would be whipped for it.” The 
evidence was somewhat contradictory as to consent or 
acquiescence on her part. She made before or at the time of 
the alleged commission of the offense no outery. A girl 
smaller than herself was sleeping in the room at the time 
and was not awakened. Defendant, she asserted, did not 
prevent her from crying out or making an alarm; it was 
in broad daylight; the hands were at work, about half an 
hour after sunrise. She further stated that the door was 
open; that defendant did not shut it; and that she could 
hear them call her from the house. 
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The girl charged to have been ravished was examined on 
the day named by two practising physicians, one of whom 
testified that on his examination he discovered evidence of 
transactions which ‘seemed to be of an old standing, but 
did not believe that penetration had taken place that day,” 
and again stated that he gave it as his ‘ professional 
opinion that there had been no penetration that day.”’ He 
further stated girls of her age were often in a condition 
which perhaps might explain her appearance to those who 
saw her on that day. All the witnesses agreed as to the 
day. The other physician, who made a personal examina- 
tion of the girl, stated in substance that there had been no 
penetration on that day. 

The evidence on the subject of penetration being so un- 
satisfactory, if it is not completely negatived, we are of the 
opinion that the verdict is not warranted by the evidence, 


ces cememncinasantaiphanseiviananahstemmass 
BS Gs cae eae ne es er 
.. 4 ™? . y je «’ 7 x at 
. ‘3 Lone, Ma bh Tee een 2. 
. = 
os 


Le NY Ne eS At 
: ca 
oor 


st, as eens 
4 7 


and that the judge should have granted a new trial. 
The judgment is therefore reversed and the cause re- 
manded. 


REVERSED AND REMANDED. 





A. P. Ryan et at. v. 8. B. Maxey Et AL. 


1. MARRIED WOMEN—ESTOPPEL.—One of two minors died leaving a 
large estate incumbered by debts incurred by their guardian; the 
heirs of the deceased minor applicd for partition, which was resisted 
by the guardian insisting that he should be kept harmless from debts 
he had incurred on account of the deceased. The heirs then united 
in an application to the probate court for sale of lands to pay the 
debts and for partition of the remainder. Upon this the court or- 
dered sale of some lands to pay debts, and the remainder, lands and 
slaves, was partitioned among the heirs: Held, that the married 
women participating in the proceedings were concluded by the sale 
under said order. 

2. EstopPEL—FRAUD.-. Married women will not be allowed to perpe- 
trate a fraud in recovering property sold at their instance and for 
their benefit or that of their estate. 
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AppEAL from Collin. Tried below before the Hon. W. 
H. Andrews. 


K. R. Craig and V. W. Hale, for appellants. 
Throckmorton ¢ Brown, for appellees. 


GouLp, AssocraTE JusticeE.—Appellants, claiming as the 
heirs of Mariah T. Fulton, deceased, brought this suit to 
recover of 8. B. Maxey one thousand and seventy-two acres 
of land in Collin county. The other defendants volunta- 
rily made themselves parties and united themselves with 
Maxey in answering, in substance, as follows: That T. F. 
Roberts was, at the time of the death of Mariah, in 1864, 
her lawful guardian and in possession of her property, be- 
ing at the same time guardian of one of the plaintiffs, Hugh 
Fulton; that there was no administration on her estate, 
which was large, but that some of the plaintiffs made ap- 
plication to the probate court in which the guardianship 
was pending for an order for the partition of said estate, 
to which proceedings the others of the plaintiffs became 
parties; that the guardian assumed settling up the ex- 
isting debts against the estate, asking for an order to 
sell property to pay the debts, aud that with the consent 
of all of the plaintiffs an order was made for the sale of the 
land in the controversy and for the partition of the balance 
of the estate amongst the heirs, the plaintiffs; that in ac- 
cordance with said order the remainder of the estate was 
so partitioned, and the land in question sold for its full 
value, the sale confirmed and deed made by the guardian 
to the purchaser under whom defendants claim; that the 
proceeds of the sale were applied to the payment of the 
debts of the estate, and that to all these proceedings the 
plaintiffs were parties, and were thereby estopped from 
claiming the land. 


A general exception to this answer was overruled, and 
13 
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a jury being waived the court, after hearing the evidence, 
gave judgment for the defendants. 

The main facts set up in the answer were agreed on, in- 
cluding the fact that the guardian, Roberts, refused to turn 
over the residue of the estate to the heirs unless the heirs 
would leave a sufficiency in his hands to meet his liabili- 
ties as guardian, and that upon (their) entering into said 
agreement said residue was distributed. The application to 
the probate court was made in January, 1865, and prayed 
for partition, “ after reserving sufficient in hands of guard- 
ian to pay all debts and expenses.” It further appears that 
the land in controversy was so reserved and set apart, and 
that the balance of the estate, including slaves, was at once, 
in February, 1865, distributed by commissioners appointed 
by the court, whose action was acquiesced in by the heirs. 
Afterwards the sale was made, bat proper notice not ap- 
pearing to have been given, it was not confirmed. <A resale 
was ordered, and made in December, 1866, and when the 
proceeds were collected by enforcing the vendor’s lien they 
were applied to the payment of the debts of the estate ap- 
proved by the court, the amount proving insufficient by 
thessum of $200, which was due the guardian himself. 
The guardian testitied that the object of plaintiffs was to 
avoid the expense of administration and get prempt pos- 
session of the property, and that it was agreed by the 
plaintiffs that the court might order the sale of the land in 
controversy to pay the debts. Roberts continued to be 
guardian of plaintiff Hugh for some years after the death 
of Mariah. 

We are of the opinion that the exceptions to the answer 
were properly overruled, and that judgment was properly 
rendered for the defendants. 

Whether the jurisdiction of the court immediateiy term- 
inates with the death of the ward, or whether it might not 
still make such orders as were necessary to settle up the 
guardian’s accounts and secure him harmless, are ques- 
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tions discussed in the briefs at some length, but on which 
we have not found it necessary to pass in arriving at a de- 
cision. The case of Berry v. Young, 15 Tex., 369, is not 
regarded by us as having been intended to decide any such 
question. Whether the court in this case had or had not 
jurisdiction to order the sale, under the facts set up in the 
answer and established by the evidence, the plaintiffs were 
estopped from enforcing their claim to the land. By their 
agency and procurement the order was made, the object 
being to raise funds to pay debts which were a charge on 
the estate. The proceeds were applied to their benefit, 
and, as the result, they received the remaining part of the 
estate free from incumbrance. The evidence is satisfac- 
tory that the parties were not merely passively consenting 
to the sale, but that they were active agents in procuring 
it to be ordered. In truth, the court and the guardian 
may be regarded as their agents in making the sale. The 
purchaser was justified in relying on these acts as author- 
izing the sale. The case is quite similar to that of Grande 
v. Chaves, 15 Tex., 550, where, though the administration 
was held void, a sale made by the administrator was held 
valid as against the heirs who had urged it and who had 
received the proceeds. The court says: “ Their acts show 
such acquiescence as to amount to a ratification, and they 
cannot be permitted to disturb the rights of purchasers 
under sales freely made and with their consent, and from 
which they have received the benefit.” 

At the time the order and sale were made Hugh Fulton 
was represented by his guardian, and was bound by his 
assent and acts. (Dancy v. Strickling, 15 Tex., 559.) The 
record discloses no proffer on his part.since he has become 
of age to release the benefits he received from the sale. 

Two of the heirs were at that time married women. One 
of these united with her husband in making the application 
to the court, and the other, with her husband, voluntarily 
became a party to the proceeding, and agreed to the order. 
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To hold that they were not estopped would be to allow them 
to perpetrate a fraud. 

This case differs from Fitzgerald v. Teiner, decided at the 
present term, in several particulars. There the wife was 
merely willing to the sale; here the wives united with their 
husbands in going into court and procuring it. Whilst 
Mrs. Fitzgerald, in common with the family, received the 
benefit of the services of the negro woman paid for the 
land, the negro did not become her separate property, and 
her benefit was only incidental. Here the proceeds went 
to relieve the separate estates of the wives from an incum- 
branee. As in the case of Dalton v. Rust, the wives went 
into court; and it may be assumed that the court was as- 
sured that they came there voluntarily and for their own 
benefit. Purchasers might well assume that even married 
women could not dispute the validity of the sale which they 
had thus been active in bringing about, and the benefits of 
which they were to receive, and did receive. 

It is believed that the statute regulating the mode in 
which married women may convey their property had for 
its chief object their protection. To allow a married wo- 
man to profit by her own positive fraud, such as false rep- 
resentations or admissions designedly made to deceive, or 
to allow her to perpetrate a fraud by disputing the validity 
of a sale of her property which was at the time for the 
benefit of ber estate, made with her assent, or at least, if 
made by her procurement, the proceeds of which she is 
either still enjoying, or has consumed to the advancement 
of her separate estate, would in either case be to pervert the 
statute into an instrument of fraud. Where such facts are 
properly set forth in the pleadings, with appropriate prayer 
for relief, she will not be allowed to recover without doing 
equity. (Cravens v. Booth, 8 Tex., 243; Story’s Kq., secs. 
385, 385a, and reference.) 

The judgment is affirmed. 

AFFIRMED. 
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GrorGeE M. Hrsrer v. Tue State. 


1. HABEAS CorPus.—A writ of habeas corpus was on a proper applica- 
tion awarded and made returnable to the Supreme Court. After 
the return of the writ and the delivery of the prisoner to the sheriff 
of Travis county, he declined to further prosecute the application, 
and was on the judgment of this court remanded to the custody 
from which he was taken. On appeal to the Supreme Court from a 
subsequent refusal of the District Court to release him from custody 
on his second application for habéas corpus, in which he had failed 
to allege newly-discovered testimony, as required by arf. 2642, Pas- 
chal’s Dig.: Held, 1st. That the judgment of this court remanding 
the prisoner to custody was in contemplation of law a judgment 
upon the hearing of the prisoner’s application, 2d. That it was a 
final judgment of this court on the first application, since this court 
could not have remanded him to custody had not the return shown, 

prima facie cause for his imprisonment. 

2. HABEAS CORPUS—FUGITIVE FROM JUSTICE.—A requisition made 
upon the Governor of 'T'exas by the governor of a sister State for the 
arrest of one claimed as a “fugitive from justice” is sufficient au- 
thority for the issuance of an order by the Governor of Texas for an 
arrest, and a prisoner arrested under such circumstances could only 
obtain relief on habeas corpus by showing that the presumption on 
which the Governor of Texas acted was unfounded in fact. 

3. HABEAS CoRPUS.—When a copy of the indictment accompanying a 
requisition upon the Governor of Texas for one claimed to be fugi- 
tive from justice is certified as authentic by the governor who makes 
the requisition, no further authentication is needed under sec. 5278, 
Rey. Stat., U. S.; and the absence of a seal to the certificate of the 
clerk of the court in which the indictment purports to have been 
found, or of a file-mark on the indictment, will uot be noticed in 
this court on habeas corpus. 

4. HABEAS CORPUS—CONSTITUTIONAL LAW.—The provision of the 
Federal Constitution relating to the surrender of fugitives from jus- 
tice is in the nature of a treaty stipulation between the States of the 
Union, and is equally as binding on each State and all the officers 
thereof for its faithful execution as though it were a part of the 
constitution of each State, and this even if Congress had passed no 
laws on the subject. 

5. HABEAS CoRPUS.—The dangers of abusing the privileges of tlhe writ 
referred to. 


APPEAL from Dallas. Tried below before the Hon. Silas 
Hare. 
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On the 15th of April, 1875, the relator applied to and 
obtained a writ of habeas corpus from Hon. Silas Hare, 
judge of the Criminal District Court of Dallas city, di- 
rected to Clifton Scott, and returnable on the 17th of April. 
On the 19th Scott made his return. On 2list of April 
Hibler filed his amended petition and application in aid of 
his original application, denying the authority or jurisdic- 
tion of Governor Coke to issue the warrant for his arrest, 
and further denying that he was a fugitive from justice. 

In support of his denial of being a fugitive, relator filed 
the. affidavits of Roberts and one Warren, which, how- 
ever, failed to show any knowledge on their part on the 
subject. 

The relator then filed his motion to be discharged on 
account of the insufficiency of the return and the illegality 
of the warrant. 7 

On the 23d day of April the district attorney moved the 
court to dismiss the proceeding for the reason that the mat- 
ter had already been adjudicated by the Supreme Court. 

This motion was sustained, and an appeal taken from 
this ruling of the court. 


Hancock, West § North and Stemmons, for relator. 
George Clark, Attorney General, for the State. 


Rosperts, Curer Justice.—The court below having 
granted the writ of habeas corpus, the prisoner was pro- 
duced in court by Clifton Seott, the person having him in 
custody, with a return of the cause of his detention, which 
consists of the order of the Governor of Texas and the 
copy of a judgment of the Supreme Court of the State of 
Texas, on the 14th day of April, 1875, in the matter of 
habeas corpus then determined upon the application of said 
Hibler, in which he was then and there by said court re- 
manded to the custody of Clifton Scott, agent of the State 
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of Mississippi, who had detained him under the said order 
of the said governor. 

The District Court, upon hearing the said application 
with the return, dismissed it, and rematided the prisoner 
into the custody of the said Scott, upon the ground that 
the case of the said Hibler, upon habeas corpus, had been 
heard and determined by said Supreme Court on original 
application, and that in the petition of said Hibler for 
habeas corpus, then pending before the said District Court, 
there was no new ground set forth which entitled him 
under the law to have the said second application for the 
writ of habeas corpus further entertained by the said Dis- 
trict Court. 

The District Court acted upon the following clause of 
our Code of Criminal Procedure, to wit: “A party may 
obtain the writ of habeas corpus a second time by stating in 
the application therefor that since the hearing of the first 
application important testimony has been obtained, whick 
it was not in his power to produce at the former hearing. 
Ile shall also set forth the testimony so newly discovered, 
and if it be that of a witness, the affidavit of the witness 
shall also accompany the application.” (Paschal’s Dig., 
art. 2642.) 

By the succeeding article this even is not permitted after 
judgment of the Supreme Court on appeal. The judgment 
of the Supreme Court embraced in said Scott’s return was 
not rendered on an appeal. 

In passing upon the decision of the District Court in 
this appeal two questions are presented for consideration: 
first, did the judgment of the Supreme Court, as embraced 
in said Scott’s return, show that it was rendered upon a 
hearing upon the application before the Supreme Court; 
and secondly, does the petition on the second application 
state that since the hearing of the first application import- 
ant testimony has been obtained, which it was not in his 
power to produce at the former hearing? It is not necessary 
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now to consider how far this affirmative grant of a second 
application implies a negative upon any and all other terms 
or conditions upon which a second writ may be granted. 
There was no attempt to comply with it in this second ap- 
plication, because, as it is contended by counsel for appel- 
lant, the judgment of the Supreme Court, a copy of which 
was embraced in Scott’s return, was not rendered upon a 
hearing of the habeas corpus case, as contemplated by the 
statute, but that it was in effect like a non-suit taken vol- 
untarily by a plaintiff in a civil suit, which did not prevent 
another suit upon the same cause of action. This is the 
main question before us now upon this appeal from the 
judgment of the District Court. 

The said copy of the judgment of the Supreme Court 
reads as follows: 

“No. 2707. Ex parte G. M. Hibler. Habeas Corpus.— 
Application for writ of habeas corpus having been granted 
by Justice Reeves, returnable to this court, and the pris- 
oner being before the court, and in charge of the sheriff of 
Travis county, by order of this court made at a previous 
day of the court, and the prisoner being present in court, 
by his counsel, declined further to prosecute the applica- 
tion, it is ordered by the court that the prisoner be re- 
manded into the custody of Clifton Scott, as agent of the 
State of Mississippi, remitting him to his power under the 
order of the Governor of the State of Texas, and the pris- 
oner be adjudged to pay the costs of this proceeding, and 
a copy of this judgment be furnished said Scott by the 
clerk of this court.” 

This is not in the nature of a judgment upon voluntary 
non-suit in a civil action. The prisoner had been taken 
out of the custody of Scott and placed in charge of the 
officer of this court, the sheriff of Travis county, pending 
the trial. The applicant’s petition and Scott’s return 
showing his authority from the Governor of Texas were 
_ before the court; the case stood before the court on trial; 
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the counsel for the prisoner declined to proceed any fur- 
ther in the investigation, either from choice or from the 
want of evidence to further prosecute the case. The pris- 
oner being under the charge of the court, could not and 
would not have been remanded back to the custody of 
Scott if his authority to detain him as his prisoner under 
the warrant of the Governor had not been deemed prima 
facie sufficient for that purpose. Thus wasit a hearing and 
adjudication of the case then before the court on trial. 
Such is the plain import and legal effect of the judgment 
of the Supreme Court. We do not think that the court 
below erred in acting upon it as a final judgment of this 
court upon the hearing of the cause of habeas corpus, and 
in regarding the application made to that court in the case 
now before us on appeal as a second application for the 
writ of habeas corpus. 

Admitting that there could be a second application for 
the writ entertained and heard upon some other ground 
than that specified in the code—the discovery of other im- 
portant testimony that could not be produced upon the 
first application—then we are of opinion that the grounds 
for relief set out in the petition and amended petition in 
this case as therein presented could not be held to be suf- 
ficient. 

The amended petition contained a denial that he was a 
fugitive, and alleges that no evidence was furnished to 
Governor Coke of that fact as a foundation for his warrant. 
The words “fugitive from justice,’ as used in this con- 
nection, must’ not be understood in a literal sense, but in. 
reference to the subject-matter, considering the general 
object of the Constitution and laws of the United States in 
relation thereto. A person who commits a crime in one 
State for which he is indicted, and departs therefrom and 
is found in another State, may well be regarded as a fugi- 
tive from justice in the sense in which it is here used. 
The requisition of the Governor of the State of Mississippi 
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would authorize the Governor of this State to act in refer- 
ence to that subject under the Constitution and laws. If 
the applicant was not really a fugitive from justice as thus 
understood, and should undertake to set that up as a ground 
of relief upon habeas corpus, it could not be done by a mere 
denial, but by the statement of such facts as would show 
that the presumption upon which the Governor had acted 
was unfounded in fact, and that thereby this process was 
being perverted to his injury. It is unnecessary to con- 
sider under what possible circumstances such a ground of 
relief could be rendered available, as there are no such 
facts stated in this case upon that subject as would require 
such a consideration. 

The amended petition also states that there was no in- 
dictment furnished to Governor Coke as evidence that 
said Hibler had committed the crime of murder in the 
State of Mississippi. The predicate for this allegation, as 
contended for. by counsel, is the lack of a seal to the cer- 
tificate of the clerk of the court in which the indictment 
purports to have been found, and also that there is no file- 
mark on the indictment made by the clerk at the time of 
the presentation of the indictment into court by the grand 
jury. | 

The Governor of the State of Mississippi, in making the 
demand for Hibler, furnished to the Governor of Texas a 
copy of the indictment against him for murder, “ certified 
as authentic by the Governor” of the State of Mississippi. 
This is the mode of authenticating the indictment as pre- 
scribed by the laws of the United States. (Rev. Stat. U. 
S., sec. 5278.) This was recited in the warrant of the Gov- 
ernor of the State of Texas ordering the arrest of Hibler, in 
accordance with what was held to be requisite by this Court 
in the case of ex parte Thornton, 9 Tex., 635. Copies of 
these papers, the demand, the indictment, and tbe warrant 
of arrest, were all before the District Court, and are now 
embraced in the record on appeal to this court. This attack 
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upon the authority of the Governor of the State of Texas to 
act in the premises must fall to the ground. 

The whole object of the amended petition is to assail the 
authority of the Governor of the State of Texas to act, for 
the want of the proper evidence upon which to act. It is 
not alleged or pretended to be shown that there is in fact 
no such indictment. It is not denied that there was such 
an indictment found against him; and no evidence was 
offered to prove that he had been acquitted of or otherwise 
relieved from the charge. The evidence before the Gov- 
ernor of Texas that there was a subsisting valid indictment 
against him for murder stood unimpeached; and that being 
established, his being found and arrested in this State 
established his position as a fugitive from justice in the 
meaning of the Constitution and laws of the United States. 

There is nothing developed in this case which makes it 
necessary for this court to express any opinion as to the 
power of the Court to look behind the action of the Gov- 
ernor of Texas or that of the Governor of Mississippi, and 
afford a remedy against illegal imprisonment, however it 
might be covered up under the forms of law. 

In this case the law has been fully complied with, and 
nothing has been shown to indicate the use of its forms to 
accomplish an improper object or a perversion of justice. 

This provision of the Constitution of the United States, 
requiring the surrender of fugitives from justice, is in the 
nature of a treaty stipulation between the States of the 
Union, and it is equally binding upon each State and all 
of the officers thereof for its faithful execution, as though 
it was a part of the constitution of each State, whether 
Congress had passed laws relating thereto or not. Those 
laws have been passed to establish uniformity in the mode 
of performing this constitutional duty resting upon each 
State. When its execution is put into active operation by 
the proper authority of this State, the Governor, based 
upon the authentic information and demand as required 
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by law, it is equally obligatory upon all of the officers of 
this State as is the enforcement of any criminal proceed- 
ing under the constitution and laws of this State; and any 
undue means resorted to for the purpose of thwarting or 
preventing the due execution of this duty of the State are 
equally to be reprehended. This may be done by abusing 
and perverting the privileges of the writ of habeas corpus 
as well as by any other means. This is a great writ of 
liberty, by being left unshackeled with forms and condi- 
tions in the mode of obtaining it. Therefore it can easily 
be obtained where there is no foundation for it in fact or 
in law. 

This would be an abuse of the privilege which, if fre- 
quently resorted to, might make it necessary to impose 
such limitations and restrictions upon the granting of it as 
would materially impair its efficacy, It is a privilege too 
dear to freedom to be endangered by intentional abuse of 
it by those who are connected with the administration of 
the laws. So it has been appreciated and acted on in times 
past, and, it is to be hoped, will continue to be in future. 

These remarks are made to induce caution in the exer- 
cise of this high privilege, and a conscientious resort to it 
only to accomplish its legitimate purposes, rather than to 
make any reflection upon the proceedings in this case, 
which have doubtless been instituted under the belief of 
counsel that it has been done in the assertion and for the 
procurement of a lawful right. 

We are of opinion that the judgment be affirmed, and 
that the sheriff of Dallas county, or any other person who 
may have the prisoner in custody, be required to deliver 
him forthwith to Clifton Scott, the agent of the State of 
Mississippi, under the warrant of the Governor of the State 
of Texas. It is ordered that copies of this judgment be 
furnished to the person having the prisoner in custody and 
to said Clifton Scott. 

AFFIRMED. 
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McIzuyenny & Hurcuins v. M. C. Les & Co. 


AMENDMENT-—-LIMITATION.—The addition of the name of a silent 
partner in an amended petition filed in the firm-name or enlarging 
the prayer for relief by amendment, is not a statement of a new 
cause of action, and will not subject the amendment to a defense of 
limitation which would not be applicable to the original petition. 


Appeal from Washington. Tried below before the 
Hon. I. B. McFarland. 


Giddings ¢ Morris, for appellant, cited Henderson v. 
Kissam, 8 Tex., 46; Turner v. Brown, 7 Tex., 490; 
Walker v. Howard, 34 Tex., 478. 


Sayles § Bassett, for appellees. 

I. It is an elementary rule of pleading that the petition 
must correctly state the parties to the contract. ‘A mis- 
description of the contract with regard to the parties thereto 
and with whom it was made will also in general be fatal as 
a variance at the trial. Thus, where a contract for the sale 
of goods was stated to be made with two persons, and it 
appeared in evidence that it was made with those two and 
another, it was ruled to be a fatal variance.” (1 Chit. Pl., 
306-7. See also 2 Greenl. Ev., §§ 110, 478; Manahan ». 
Gibbons, 19 Johns., 109; Livingston v. Tremper, 11 Johns., 
101; Shireff v. Wilks, 1 East., 48; Cooper v. Whitehouse, 5 
Carr. & Payne, 568.) 

The true contract upon which a recovery was sought 
was not set up until the last amendment was filed, which 
also rendered necessary the introduction of a new party, 
and until then there was no suit upon which a recovery 
could be had. 

The right to change the pleadings by amendment is not 
denied, subject however to the qualification, that an amend- 
ment introducing a new cause of action is liable to the 
same defense that it would have been had the original suit 
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been dismissed and a new one filed. Thus, in Henderson 
v. Kissam, 8 Tex., 46, an amendment charging the defend- 
ant as universal partner of B. instead of as representative 
of B. caused the dismissal of the suit. And in Whitehead 
v. Herron, 15 Tex., 127, a plaintiff who sued as administra- 
tor, after a plea of ne ungues administrator, was allowed to 
amend by alleging that the note sued on belonged to him- 
self, subject to payment of costs and any defense accruing 
since the commencement of the suit. In Hopkinsv. Wright, 
17 Tex., 35, plaintiff sued for property, claiming the same 
by ordinary allegation of ownership, and an amendment 
setting up title as “widow” was held to present a new 
cause of action, which was subject to all defenses up to the 
time of filing. 

In Walker v. Howard, 34 Tex., 478, cited by appellant, 
the court recognize the right to change the parties to a suit 
by amendment, which is not denied by appellee, subject, 
however, to the rule stated in Henderson v. Kissam, 8 
Tex., 46. 

In the case at bar there was not only a change in the 
' eause of action, by setting up a sale by three instead of by 
two, as first alleged, but also in parties by the addition of 
a new one, rendered necessary by the change of the cause 
of action. Under the allegations of the original petition 
and first amendment, the plaintiffs could not have proven 
the contract set out on account of the misdescription—the 
variance being fatal. (1 Chit. Pl., 306-7.) Nor if proven, 
could they have recovered upon it. “In an action on con- 
tract, if one of the co-parties to it sues alone, when the 
right of action is in himself and another, advantage may be 
taken of the mistake as well under the general issue as by 
plea in abatement. (Gould’s Pleadings, 274, § 107.) 

IT. In reference to the assignment that the verdict of the 
jury is contrary to the evidence, it is sufficient to say that 
the verdict is fully supported by the evidence of Mr. Bas- 
sett and Mr. Robinson, the latter of whom stated that he 
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had no knowledge of the existence of the note until suit 
was brought, and that he never saw it before it was offered 
in evidence on the trial. Upon the weight of testimony 
the verdict of the jury is conclusive, and it is not necessary 
for us to advert to the circumstances that entitled the testi- 
mony of defendants’ witness to greater weight than that of 
plaintiffs’. We call the attention of the court to a single 
statement. One witness stated that he thought the pay» 
ments which were relied on as evidence of ratification were 
made in the new office of plaintiffs’ attorneys, and the 
other stated positively that it did take place in the “new 
office ;”’ that he recollected the circumstances as well as if 
it took place yesterday; remembers where he was standing 
when the payment was made,” ete. But after the testi- 
mony of defendants’ witness was given, and an examination 
of certain papers was made, it was admitted that the pay- 
ment was made in another place. 

Of course the differences in the statement of the witnesses © 
resulted from inaccuracy of recollection, and it was for the 
jury to say to whom credit should be given. 

III. But under the pleadings and evidence the appellant 
could in no event have recovered. The defendant had, by 
his plea in abatement, denied the partnership of the plain- 
tiffs as alleged. The plaintiffs offered no proof what- 
ever showing or tending to show that they composed the 
firm with whom the contract was made. The court ought, 
therefore, to have charged the jury as requested by the de- 
fendants’ counsel to find for the defendant. 

At common law the plaintiffs were compelled to prove 
that the contract was made with the plaintiffs, as alleged. 
A failure to prove it is laid; or proving that the promise 
was to a greater or less number than are named as plain- 
tiffs, resulted in a nonsuit. (2 Green]. Ev., §§ 110, 478, 
and other authorities heretofore cited.) 

The effect of the defendants’ plea denying the part- 
nership was to compel the plaintiffs to prove it, aud with- 
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out such proof they could not recover. (Paschal’s Dig., 
1344.) 

We have thought it unnecessary to elaborate the several 
grounds relied on for an affirmance of the judgment below. 
It is considered sufficient to direct the attention of the 
court to them. 


Reeves, Associate Justice.—This suit was brought by 
appellants in their firm name of McIlhenny and Hutchins 
on a promissory note executed to them by M. C. Lee & Co., 
composed of M. C. Lee and appellee A. J. Roberson. 

The plaintiffs in tieir original petition averred that M. 
C. Lee, as the managing partner in liquidation for him- 
self and Roberson, and with Roberson’s consent, executed 
to the plaintiffs the note described in their petition, sign- 
ing the firm-name of M. C. Lee & Co., in liquidation. The 
petition further averred that Roberson had recognized and 
ratified the acts of Lee in the execution and delivery of 
the note as a debt due by the firm of M. C. Lee & Co. 
The petition was filed on the 19th of May, 1873. 

On the 5th of September, 1873, Roberson answered by 
a general demurrer and general denial, and prayed for 
judgment over and against Lee for any amount which 
might be recovered by plaintiffs, and also denied under 
oath Lee’s authority to execute the note. 

The plaintiffs amended their petition on the 20th of 
September, 1873, and again on the 7th of April, 1874. 
The first amendment alleged a ratification of the note by 
Roberson, and that the note was given for goods sold by 
plaintiffs to M. C. Lee & Co. The second amendment 
alleged that plaintiffs, at the time of the sale of the goods 
to Lee & Co., were doing business under the name of Mc- 
Ilhenny, Hutchins & Co., composed of the original plain- 
tiffs and E. R. Terrell, who was made a party plaintiff. 

To the first amendment was attached a bill of particu- 
lars, dated December 27th, 1871. 
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To the last amendment, made April 7, 1874, defendant 
Roberson excepted on the ground, among others, that the 
parties plaintiffs were changed by the amendment, and 
that a new cause of action was introduced which was 
barred by limitation. The court sustained the exceptions 
and struck out the amendment. 

The material question in the case is presented by the 
assignment, complaining of the action of the court in strik- 
ing out the amendment. 

That a plaintiff may amend by averring a new cause of 
action, subject to all defenses existing at the time it is 
made, including the defense of limitation, is well settled. 
But does the plaintiffs’ last amendment set up_a new cause 
of action? We are of opinion that it does not. The 
first amended petition was filed on the 20th of September, 
1873, less than two years from the making or maturity of 
the account. 

In both amendments it is averred that the note was 
given in consideration of goods aud merchandise sold and 
delivered by plaintiffs to defendants. The cause of ac- 
tion, as averred in the first amended petition, not being 
barred by the statute when it was filed, the subsequent 
amendment, made on the 7th of April, 1874, was not 
affected by limitation, both amendments forming but one 
pleading. (Turner v. Brown, 7 Tex., 489.) 

The amended petition enlarged the prayer for relief, but 
this was not a statement of a new cause of action. (Chap- 
man v. Sneed, 17 Tex., 428.) 

A mere change of parties, such as an amendment which 
strikes out one of the plaintiffs or which corrects the 
Christian name, it has been held, is not such an amend- 
ment as would give the defendant the benefit of the stat- 
ute of limitations. (Pridgen v. McLean, 12 Tex., 420.) 

In Thouvenin v. Lea, 26 Tex., 614, it was held that ‘the 
statute only operates as a bar when it is sought under 


the name of an amendment to present a new suit.” 
14 
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The introduction of a new party as plaintiff was not, we 
think, such a change in the pleadings as subjected the 
amendment to the defense of limitation. 

Where the plaintiff changes the character in which he 
sues or changes the capacity in which the defendant is 
sued, the amendment is subject to the bar of the statute, 
as where the plaintiff sued in her own right, claiming the 
entire property, and afterwards by an amendment claimed 
a distributive share as surviving wife, or where the plaintiff 
sues as administrator and amends, claiming the note in his 
own right, or where the petition charging the defendant as 
the representative of another was amended by charging 
him as partner. In cases like these the statute was only 
arrested by the amendment. (Hopkins v. Wright, 17 
Tex., 30; Whitehead v. Herron, 15 Tex., 127; Henderson 
v. Kissam, 8 Tex., 46—cited in the brief of counsel for the 
appellee.) 

Such we have seen was not the character of the amend- 
ment in the case at bar, and there was error in striking it 
out, for which the judgment will be reversed and the cause 
remanded. 

Appellant does not complain of the judgment against 
Lee, and only appeals from the judgment in favor of Rob- 
erson. Following the rule laid down in Burleson v. Hen- 
derson, 4 Tex., 49, the judgment is reversed as to both 
parties. 

Reversed and remanded. 


REVERSED AND REMANDED. 





ARMISTEAD McGutire v. Tur State. 


1. REASONABLE DOUBT.—It is not error to instruct the jury that a 
reasonable doubt is not a whimsical or vague doubt. 

2. ASSAULT WITH INTENT TO MURDER.—See facts held insufficient to 

sustain a verdict. 
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3. ACCIDENTAL INJURY.—See facts held sufficient to show that the in- 
jury done by the accused was accidental. 


APPEAL from Brazos. Tried below before the Hon. A. 
S. Broaddus. 


Davis & Beall, for appellant, cited McElvin v. The State, 
30 Ga., 871; Dove v. The State, 3 Heisk., 348; Tweedy v. 
The State, 5 Iowa, 433. 


George Clark, for the State, cited Shultz v. The State, 13 
Tex., 401; Giles v. The State, 6 Ga., 276; Wyler v. The 
State, 25 Tex., 188. 


Devine, Assocrate Justice.—Appellant was convicted 
on the 24th of July, 1874, of an assault with intent to kill 
and murder one Sam Johnson, in the county of Brazos. 

The defendant’s motion for a new trial being overruled, 
he has appealed, and assigns as error, among others, the 
charge of the court, the refusal to give the instructions 
asked by defendant, and that the verdict of the jury is con- - 
trary to the law and the evidence. 

The charge of the court gave the law of the case to the 
jury in terms sufficiently explicit and full to enable them 
to pass understandingly on the case before them, and there 
was no error in stating to the jury that a reasonable doubt 
was not “a whimsical or vague doubt,” and there was no 
error in refusing to give the instructions asked by defend- 
ant. These instructions had been given in substance in 
the general charge of the court. 

There was no error in the court’s disregarding the two 
affidavits filed in support of the motion for a new trial. At 
the most this testimony would have been merely cumula- 
tive. The defendant showed no diligence or effort to ob- 
tain this testimony. He had been indicted more than two 
years before the taking of these affidavits. A mistrial oc- 
curred eight months before, and this evidence could have 
been produced had any effort been made. 
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That “the verdict of the jury is contrary to the law and 
the evidence”’ is, we believe, evident from an examination 
of the statement of facts. 

The substance of the evidence on the trial was the state- 
ment of Johnson, the person injured. He stated that he 
was cut by a pocket-knife in the hand of defendant; that 
at the time he was standing in a “ten-pin alley;” had not 
seen defendant for some little time previous to the cut- 
ting; defendant came up behind him and stabbed. him in 
the left breast; witness and defendant were on friendly 
terms at the time, and are now; did not know whether 
defendant did it on purpose or not; did not think defend- 
ant had anything against him; “thought the defendant 
had been persuaded to do it by another man.” 

The physician who dressed the wound stated that the 
wounded man came to his house, and requested his serv- 
ices to dress the wound; that defendant McGuire was 
near the gate or house of witness; that witness directed 
the wounded man to go toa place where he could make 
an examination; that defendant and Johnson went off 
together, and stopped at a room near “the ten-pin alley,” 
where witness examined, probed, and dressed the wound; 
that the knife had penetrated the cavity of the chest about 
three inches; that the wound indicated that considerable 
force had been used; that the direction of the wound was 
straight from the point of entrance; that it was not likely 
that the wound was inflicted in play; that “the cut could 
have been made in jest or play;” that “defendant was 
present when he examined and dressed the wound.” 

The proprietor of “the drinking saloon” stated that 
Johnson and defendant took a drink at his “ bar,” and 
passed into “the ten-pin alley;”’ that both were under the 
influence of liquor; heard them making a noise, and about 
the same time heard Johnson say, “Armistead, you have 
cut me;” heard accused. reply, “ Well, Sam, you know IL 
did not cut you on purpose.” Witness stepped into the 

















1875] McGuire v. Tue Strate. 213 





Opinion of the court. 





alley; saw defendant crying, and offering .to go with 
Johnson for a doctor; defendant and Johnson went off 
together in the direction of Dr. Smyth’s residence. 

Another witness testified that Johnson was intoxicated, 
drew out his knife, opened it, and said to defendant, 
‘Armistead, here’s science,” and threw his knife towards 
defendant; at which defendant took out his knife from 
his pocket, opened it, saying, ‘‘ Sam, that is no science— 
here is science,” and manceuvering with the knife, John- 
son caught the hand of defendant, and jerked it against 
his * * breast; that Johnson then said, “*Oh, Armistead, 
Tam cut;” that defendant said, “ Sam, I did not do it on 
purpose;” that defendant went off with Johnson in the 
direction of Dr. Smyth’s; that they returned together, and 
that the parties had no quarrel. 

This witness, on the cross-examinaticn, repeated the 
statement that the wound was caused by Johnson grasp- 
ing the hand of defendant and jerking it against his own 
breast. 

There is nothing in the evidence that justifies the verdict 
of guilty. The evidence of the physician who examined, 
probed, and dressed the wound, that it was a straight cut, 
shows the great improbability of the blow being given by 
one standing behind Johnson, as sworn to by him; and 
the evidence of two witnesses quite as credible as John- 
son, from all that is before us, contradict in the most 
uneguivocal terms his statement on this point. All the 
witnesses who were present concur in their statements 
respecting Johnson’s exclamation when wounded and de- 
fendant’s answer at the moment, and explain the manner 
of or cause of the wound. They leave the house together; 
call at the physician’s; go to a distant place, where the 
wound is dressed, defendant being present, and then re- 
turn together to the place where the wound was inflicted. 
If there had been anything indicating a quarrel between 
them or malice on the part of the accused, it is highly 
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improbable and utterly inconsistent with such facts that 
the wounded man would go out hunting up a doctor with 
his would-be murderer, or that those present would have 
permitted Johnson, wounded as he was, to go alone with 
‘the accused. 

While we are not inclined to interfere with the verdict, 
where the facts, taken as a whole, might support the find- 
ing, it is evident that in this case the evidence does not 
support it, and that it should be set aside. 

For the error in refusing to grant a new trial, the judg- 
ment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





JAMES Fretps v. Tue Stare. 


MISTAKE OF DATE IN STATEMENT OF FACTS.—However obvious it may 
appear that the date of the offense, as given in the statement of facts, 
was a clerical error, the court will reverse where the offense appears 
by the statement of facts to have been committed subsequeut to the 

date of the indictment. 


ApprEaL from Denton. Tried below before the Hon. J. M. 
Lindsay. 


Lovejoy & Dickson and Smith ¢ Blackburn, for appellant. 
George Clark, Attorney General, for the State. 


Moore, AssocraTE Justice.—The indictment in this ease 
was filed in court on the 8th of August, 1873, for an ofiense 
alleged to have been committed on the 25th day of De- 
cember, 1872, while the offense for which appellant was 
convicted, as appears from the statement of facts, was com- 
mitted on the 25th of December, 1873, after the bill of 
indictment was filed. 
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The improbability that appellant would have permitted 
testimony to go to the jury in reference to a transaction 
subsequent to the finding of the bill of indictment; that the 
court would have allowed it, even though appellant had 
not objected; the identity as to the day and month of the 
occurrences referred to in the indictment and statement of 
facts, induces the moral conviction that the date given in 
the statement of facts is a clerical mistake which, in its 
preparation, escaped the attention of both the counsel and 
the court. 

In the absence of anything in the statement of facts, 
either preceding or following the alleged date of the offense 
referred to by the witnesses upon whose evidence the case 
was submitted to the jury, tending to show that the date 
mentioned in the statement of facts results from a clerical 
mistake in its preparation, or what the true date of the 
transaction was to which the witnesses referred, we are 
not willing on bare impressions of this kind to hold, in di- 
rect and palpable contradiction of its approval by the judge 
presiding on the trial of the case in the District Court, that 
the statement of facts in the record is not correct, and by 
intendment supply its defects, so as to support the judg- 
ment. Even though the evidence submitted to the jury 
may, beyond all question, have been amply suflicient to 
support the verdict, it is better that the judgment should 
be reversed than to establish such a precedent or encour- 
age carelessness in the preparation of so important a part 
of the record of a case to be brought to this court as the 
statement of facts. 

Because the verdict is not warranted by this evidence, 
the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Gro. W. CALDWELL ET AL. V. Davip Brown AND WIFE. 


. MARRIED WOMAN—NON-JOINDER OF PARTIES. —One sued asa femme 
sole, who is at the time married, but who appears and answers with- 
out pleading her coverture, cannot avail herself of the fact that she 
was a femme covert when the same is for the first time alleged in 
the assignment of errors. 

. PRESUMPTION WHEN THERE IS NO STATEMENT OF FACTS.—When 
the petition shows a cause of action which, if established, will sup- 
port the verdict, and nothing to the contrary appears in the record, 
it will be presumed that facts were in evidence to authorize the ver- 
dict. 

. VERDICT.—If the charge of the court should by its terms authorize 
a verdict for a cause of action not pleaded in the petition, yet if the 
verdict shows by its language that it was not based on the ‘errone- 
ous charge, but was responsive to a cause of action properly pleaded, 
the judgment rendered thereon will net be disturbed in the absence 
of a statement of facts. 

. APPEARANCE—JUDGMENT. — When it is shown that defendauts 
against whom judgment was rendered were served with process, the 
omission of the judgment to contain a recitation that the parties ap- 
peared either in person or by attorney is not material. 


Error from Bastrop. Tried below before the Hon. J. 
P. Richardson. 


Chas. J. Evans, for plaintiffs in error. 
Jones & Sayers, for defendants in error. 


Reeves, Associate J ustice.—The plaintiff in error, Mary 
L, Williams, joined by her husband, Robert H. Williams, 
assigns for error, Ist, “that judgment could not legaily 
be rendered against her because she was a feme covert at 
and before the time of the institution of this suit and at 
the date of the rendition of the judgment in this cause, 
and that her husband, Robert H. Williams, was not a party 
to said suit, nor did he ever appear and make himself a 
party, nor was he served with process. Therefore the court 
erred in rendering judgment against this defendant.” 

Mrs. Williams was not sued as a married woman. After 
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being served with process she appeared and answered, de- 
nying the plaintiff’s allegations and demanding proof of 
thesame. The cbjection here taken was not made a ground 
of her motion for a new trial, nor does it appear by plead- 
ing or evidence that she was a married woman at the insti- 
tution of the plaintiff’s suit or during its pendency in the 
District Court. The statement that she was a feme covert, 
as made in the petition for the writ of error and in the 
assignments of error, in both of which she is joined by her 
husband, and made long after the rendition of judgment 
against her and her co-defendants, cannot now be inquired 
into by this court in the form in which it is presented. It 
should have been pleade? in the District Court. (Phelps 
v. Brackett, 24 Tex., 236.) 

The second assignment is: **It does not appear from the 
pleadings nor from the exhibits appended to plaintiffs’ 
amended petition, nor from any other evidence adduced 
upon the trial, that this defendant, either in person or by 
any duly authorized agent, ever entered upon the land 
claimed by plaintiffs, and cut and carried away or con- 
verted to her own use and benefit any trees growing upon 
the land claimed in plaintiffs’ petition as the property of 
Adeline Brown.” 

The question upon this alleged error is whether the 
pleadings warranted the verdict and judgment. The peti- 
tion charges a joint trespass, and there being no statement 
of facts, everything which could have been proved under 
the pleadings will be presumed in favor of the judgment. 
The petition shows a valid cause of action; and nothing 
to the contrary appearing in the record, it will be presumed 
that the facts in evidence supported the verdict. The 
previous decisions of this court enunciating this rule have 
been uniform and unbroken. (Robbins v. Kimble, 2 Tex., 
257; Henderson v. Trimble, 8 Tex., 174; Moore v. Hardi- 
son, 10 Tex., 467; Baldwin v. Dearborn, 21 Tex., 447; St. 
Clair v. McGehee, 22 Tex., 5.) 
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The third assignment of error is in substance that it did 
not appear from any evidence adduced upon the trial that 
Mrs. Williams was ever a member of any firm in connec- 
tion with her co-defendants for the purpose of sawing lum- 
ber, but on the contrary her contract with the McGuires 
only authorized them to cut and saw thepine timber upof 
the Glasgow league of which she was the owner. 

The original petition is not clear in the averment of the 
partnership, but the amended petition distinctly charges 
that W. R. McGuire & Co. consisted of W. R. McGuire 
and F. W. McGuire, and that tke defendants, Mary L. 
Williams and George W. Caldwell, entered into an agree- 
ment with McGuire & Co. for the purpose of sawing lum- 
ber, and that the saw-mill mentioned in the pleadings and 
exhibits was employed by the defendants in the sawing of 
the timber cut down and removed from the plaintiffs’ land. 

As stated by defendants, the exhibits attached to the pe- 
tition show that the agreement only authorized McGuire 
& Co. to use the timber on the land of Mrs. Williams and 
on which the mill was to be erected. This however is not 
the extent of the allegation and ground of complaint. It 
is for the alleged trespass upon the plaintiffs’ league of 
land, and the cutting down and carrying away her timber, 
and sawing it into lumber, and converting it to their own 
use with notice that the land belonged to plaintiffs. The 
defendant, Caldwell, in his letter to Brown, made an ex- 
hibit to the petition, represents himself as agent for Mrs. 
Williams, the owner of this land, and proposed to either 
buy the timber or such part of the tract as had pine on it. 
It also appears that Caldwell, as attorney in fact for Mrs. 
Williams, signed the agreement with the McGuires, stip- 
ulating for the erection of the mills on her land and the 
use of her timber. It is probable that the letter to Brown 
and the agreement between the parties were relied upon 
by the plaintiffs, Brown and wife, as showing notice to de- 
fendants of their right to the land, and as showing that the 
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defendants shared in the division of the lumber and in the 
profits of the mills. 

With no other evidence before the jury, it might well 
be contended that there was no evidence of the trespass on 
plaintiffs’ land. But we have seen that the allegations of 
the petition are broad enough to admit evidence which 
might have supported the verdict against all the defend- 
ants, and that there was nothing appearing in the record 
against the presumption in favor of the correctness of the 
verdict. 

The fourth assignment does not require a separate ex- 
amination. 

The fifth assignment is that the charge of the court was 
erroneous because it authorized the jury to find that the 
defendants cut, carried away, and destroyed any kind of 
timber, wood, or trees, when the plaintiffs only brought 
their action and claimed damages for pine trees growing 
on their land. 

The jury having assessed the damages for pine trees only, 
the defendants could not have been prejudiced by the 
charge of the court in respect to the error of which they 
complain. 

For the want of a statement of facts we have no means 
of judging whether the damages were excessive or not. 
The jury returned a verdict for the sum of $7,500 for 600 
pine trees, and $5,000 additional damages. The plaintiff 
remitted the whole of the last-named sum and one-half of 
the other, leaving a balance of $3,750. The remittitur was 
filed before the motion for a new trial was acted upon by 
the court. 

The verdict for the first sum furnished a basis for the 
remittitur; and if it was excessive in the first instance, it 
does not appear that the balance was liable to that ob- 
jection. 

In the additional assignments of error in which the other 
defendants in the District Court seem to have joined or 





















































Ne ee eenearemenenengenresegrernsntnagre ee > a a TOE 


220 CALDWELL v. Brown. [Austin Term, 





Opinion of the court. 





attempted to join with the plaintiffs in error, Williams and 
wife, it is assigned— 

1. That the court crred in rendering judgment against 
defendant George W. Caldwell, because there was no serv- 
ice of citation on him, and the judgment does not recite 
that he appeared either in person or by attorney, nor does 
the record show that there was any such service, or that 
he made any appearance. 

The opinion of the court that Caldwell could not be con- 
sidered a party as plaintiff in the writ of error, he not 
having given a bond, was indicated on the motion to dis- 
miss the writ as to him at the last term of the court. How 
far the court might consider the merits of his case isa 
question that could only arise on a reversal of the judgment, 
and requires no further consideration. 

In addition to the authorities referred to in the opinion 
on the motion, the case of Burleson v. Henderson, 4 Tex., 
49, is cited for the rule where the judgment is reversed 
on appeal or writ of error by one of the parties, and how 
far it operates a reversal as to all. 

There is nothing however in this additional assignment 
which calls for a reversal of the judgment. 

The recital in the judgment that Caldwell and the other 
defendants had been duly and legally cited is presumed to 
be true unless the contrary is made to appear. The record 
shows service on Mary L. Williams and F. W. McGuire, 
but is silent as to service on Caldwell, except as recited in 
the judgment. If the recital was contradicted by some 
other part of the record, such as the want of service or a 
defective service, the rule would be different. (Thompson 
v. Griffis, 19 Tex., 115, and authorities referred to.) 

2. Another alleged objection to the judgment is, that it 
is defective and informal, because it does not recite that 
any or all of the defendants appeared cither in person or 
by attorney. 

On the supposition that the defendants were served with 
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process as shown by the judgment, it was not material 
whether they appeared or not. 

It is further assigned for error that it does not appear 
that judgment by default was rendered against the de- 
fendants. 

The same objection was made in the case of Peters v. 
Crittenden, 8 Tex., 131, and decided against the plaintiff 
in error. The court said, ** The statute declares that but 
one final judgment shall be given in the suit. When this 
js done the rendition of the prior interlocutory judgment 
becomes immaterial.” 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 





E. A. CaAROTHERS ET AL. Vv. P. W. McNese, ADM’R. 


. HUSBAND AND WIFE—PARTIES.—The husband is a necessary party 
defendant in an action upon a contract signed by the wife. 
ABSENCE OF HUSBAND.—** Long and necessary absence from the 
State, in the Confederate army,” does not, of itself, neeessarily author- 
ize the wife, in such absence, to bind the community property or 
her separate estate for the purchase of lana. 


Appeal from Washington. Tried below before the Hon. 
.B. MeFarland. 


Giddings & Morris for appellees. 


Moore, Assoctate Justice.—The judgment in this case 
is warranted neither by the pleading nor evidence. 

[It is alleged in the petition that the note upon which 
the suit is brought was executed by E. A. Carothers and 
KE. A. Alicorn to Adrian Testard, and indorsed by said 
Testard to Thomas F. Hailey, and by him to the original 


. plaintiff, W. E. Allcorn. 
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Among other matters of defense it is alleged by defend- 
ants in their answer that the defendant, E. A. Carothers, 
was, at and previous to the alleged execution of the note 
described in the petition, a married woman; and was 
still, at the date of the institution of said suit, under cov- 
erture, and not liable to be sued without the joinder of her 
husband. 

In avoidance of this answer plaintiff below, by an amend. 
ment to his petition, in the nature of a replication, avers 
**that the husband of said E. A. Carothers was at the time 
absent in the army, and that said E. A. Carothers is the 
mother of her co-obligor, E. A. Allcorn, and that said E. 
A. Carothers acted as the mother and friend of the said E. 
A. Allcorn, and represented to the payee of said note that 
she would see the same paid; that she desired to obtain 
a stage route for her said son, and that she was fully au- 
thorized to act for herself in the long and necessary absence 
of her husband from the State, he being in the Confederate 
army,” &e. 

From the statement of facts it appears that the only 
evidence submitted to the jury on behalf of the plaintiff 
below was the note and the indorsements thereon de- 
scribed in the petition. On behalf of the defendants it 
was proved that said E. A. Carothers was a married woman 
at the date of said note; that her husband, R. J. Carothers, 
was still living; was a farmer, residing in said county of 
Washington, and when said note was executed was pos- 
sessed of ampie means; that some time in the fall of 1863 
he made one or two trips to the Rio Grande with his wag- 
ons for family supplies. The wituess, however, was un- 
able to state whether he was absent October 29, 1863, when 
said note was executed. The evidence further shows that 
said hk. J. Carothers joined the Confederate army about 
the first ‘of January, 1864, and shortly afterwards went 
with his company to the Rio Grande, and did not return 
Lome until the close of the war. It was also shown that 
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Mrs. Carothers was possessed of considerable property in 
her own right. 

Defendants’ exceptions to the petition seem not to have 
been called to the attention of the court. There was a 
general verdict and judgment in favor of the plaintiff 
against all of the defendants. From which defendants, E. 
A. Carothers, joined by her husband, R. J. Carothers, and 
Testard, prosecute their writ of error. 

It is unnecessary for us to give any special consideration 
to the errors assigned in the record. We think it quite 
obvious that there are at least two errors apparent. upon the 
face of the record going to the foundation of the action, for 
which the judgment must be reversed. 

Whatever may be the nature or character of a demand 
against a married woman, it is a well-settled general rule 
that her husband must be joined in the action. If in any 
ease he need not be made a party, certainly the facts and 
circumstances which excuse his being joined in the suit 
must be alleged and shown in the petition. In this case the 
coverture of Mrs. Carothers is distinctly averred in the an- 
swer. And although it is not done in an altogether unex- 
ceptionable manner, no objection was taken to the answer 
in this account. The plaintiff, on the contrary, by an 
amendment to his petition, in effect admitted her coverture, 
and seeks to maintain the action, not by making the hus- 
band a party, or by stating any reason why this is not done, 
but merely by attempting to show, although she was a 
married woman when the note was given, still it was a 
valid contract, and such an one as she was authorized to 
make. Thismightbetrue. Stillit would afford no ground 
for an action against her without the joinder of her husband 
as a defendant in the suit. 

But neither the matters alleged in the petition nor the 
evidence adduced upon the trial warrant the conclusion 
that Mrs. Carothers was in fact authorized to execute a 
valid and binding contract, either in her own behalf or as 
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the representative of the community estate of herself and 
‘husband at the date of said note. The only evidence sub- 
mitted to the jury by the plaintiff was the note with its 
indorsements. There was no attempt to prove that the 
contract alleged to have been made by Mrs. Carothers was 
for the benefit of her separate estate or in any way what- 
ever for her advantage. 

In Wright v. Hays, 10 Tex., 130, and Fullerton v. 
Doyle, 18 Tex., 3, and subsequent cases, it is held, if the 
husband totally abandon the wife, or leaves her for a num- 
ber of years to discharge the duties and meet the responsi- 
bilities of a feme sole or the head of the community, she 
acquires thereby the right to manage, control, and dispose 
of the community property, as well as her separate estate, 
without his joinder or consent. And under like circumstan- 
ces she would no doubt be fully authorized to bind herself 
by contracts such as that upon which this suit is brought. 
Certainly, however, the court has in no case gone so far as 
to intimate that a married woman may bind her separate 
estate or the community property by her promissory note, 
given for the purchase of land, on the bare fact of ‘‘ the long 
and necessary absence of her husband from the State in the 
Confederate army.” But even this averment is not sup- 
ported by the evidence. From the statement of facts it 
appears if the note was given during the husband’s absence 
from home, it was while he was on atrip from his home 
in Washington county to the Rio Grande for family sup- 
plies and before he joined the Confederate army. That a 
mere temporary absence of this sort does not of itself de- 
volve upon a married woman the responsibilities and duties 
of feme sole, and will not authorize her to contract and bind 
herself as such, is too plain for discussion. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Joun A. Marois v. Jounson, Fort & Co. 


JUDGMENT — TRIAL OF RIGHT OF PROPERTY.—On the trial of the right 
of property when the verdict is against the claimant, who has given 
bond under the statute, (Paschal’s Dig., art. 5310,) it is error to 
render judgment against him for the value of the property. The 
claimant has ten days within which to return the property, on failure 
to do which the clerk’s indorsement on the bond that it has been 
forfeited has the force of a judgment. (Paschal’s Dig., art. 5316.) 


AppraL from Lamar. Tried below before the Hon. 
John C. Easton. 


Johnson, Davis g Armstrong, for appellant. 
V. W. Hale, for appellee. 


Devine, AssociaTE Justice.—The appellees commenced 
suit on an alleged indebtedness of T. F. King, and obtained 
an attachment, King being at the time a non-resident. The 
attachment was executed and the return made by the officer 
in the following words: ‘Executed October 19, 1870, by 
taking the undivided interest of T. F. King in a crop of 
corn and cotton, being one-fifth of eighteen acres of cot- 
ton and one-fifth of twelve acres of corn, into my posses- 
sion, said crop being ungathered.” 

The cotton and corn levied on was growing on the land 
of John A. Mardis, the appellant, who intervened and 
elaimed to be the owner by virtue of a contract with the 
defendant, King, who was to cultivate, gather, and house 
the crop, and on so doing was to receive one-fifth of the 
crop so cultivated, gathered, and housed, Mardis furnish- 
ing the land and team to cultivate it, and boarding King, 
as also paying three-fourths of the hire of two boys engaged 
in the cultivation of the crop. He averred that King had 
not complied with his contract; that he left the premises 
in the beginning of July, and that he, King, had no inter- 
est in the growing crop, and that it belonged to him, 


Mardis, by virtue of his landlord’s lien. 
15 
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) Appellant, previous to his intervention, made affidavit 
of his claim of ownership to the crop levied on by virtue 
of the writ of attachment, and gave bond under the pro- 
visions of the act of 1848 (Paschal’s Dig., art. 5310) for the 
trial of the right of property. 

The jury returned a verdict in favor of appellees against 
defendant King for the amount of their debt, and further 
found against the claimant, John A. Mardis, for the value 
of defendant King’s interest in the crop of corn and cotton 
growing on the farm of Mardis, which interest was found 
to be of the value of one hundred and twelve ($112) dollars, 
and subject to the levy of plaintiffs Johnson, Fort & Co. 

The court rendered judgment against King for the 
amount found by the jury, and further decreed, it appear- 
ing to the court that John A. Mardis had replevied the 
the property attached, “that the plaintiffs, Johnson, Fort 
& Co., have and recover of and from the said intervenor 
and his said securities the aforesaid sum of one hundred 
and twelve dollars and fifty cents, the same being the esti- 
mated value of the crop of corn and cotton had and held 
and replevied by John A. Mardis, being the property of 
T. F. King,” &c. 

The exceptions and assignments of error are not ma- 
terial, and will not be noticed further than to state that 
the verdict_of the jury and the character of appellant’s 
liability do not authorize the judgment rendered against 
him and his securities. Under art. 5316, Paschal’s Dig., 
the claimant who fails to establish his right to property 
levied on and replevied by him from the officer seizing it, 
has ten days after jugment is rendered against him to 
deliver the property before the clerk can indorse on the 
bond that the same has been forfeited or the securities be 
made liable on the same to have execution issued against 
the principal or themselves. For this the judgment, so 
far as it relates to appellant Mardis, must be reversed and 
the cause remanded. The defendant, King, not complain- 
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ing of the judgment, and being entirely disconnected with 
appellant in this cause, the judgment will not be disturbed 
as to him. 

REVERSED AND REMANDED. 





McApoo & Norwoop v. Lummrs. 


1. REcErPT.—A receipt appearing on its face to be that of an attorney 
for a claim taken for collection, may be explained by parol evi- 
dence. 

2. ATTORNEY AND CLIENT.—An attorney receiving and holding a 
claim for the convenience of the owner, for the purpose only of re- 
ceiving and paying over money paid thereon, and for which the at- 
torney neither charges nor receives compensation, cannot be held 
responsible on the debt being barred by limitation. 

8. SAME—BANKRUPTCY.—It seems that a plea that the makers of the 
note were discharged in bankruptcy would be good as a bar to such 
liability. 


AppeaL from Washington. Tried below before the 
Hon. I. B. McFarland. 


Breedlove ¢ Ewing, for plaintiffs in error. 


Seth Shepard, for defendant in error. 


Goutp, Associate Justice.—This suit was brought 
against the law firm of McAdoo & Norwood, charging 
gross negligence in failing to collect a note alleged to have 
been received by them professionally for collection, setting 
forth their receipt, as follows: ‘ Received, Washington, 
February 16th, 1858, of H. H. Lummis, note on O. A. 
Norwood and R. T. Fluellin for seventeen hundred dol- 
lars,” (describing note and credits,) “which we promise to 
collect or return. McAdoo & Norwood.” The original 
petition was filed December 10, 1867, and the negligence 
specified was the failure to sue until the note was barred 
by limitation. After the adoption of the constitution it 
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appeared that the note was not barred, and an amended 
petition charged that they had purposely failed to collect 
or made any effort to collect the note until both makers 
became insolvent. 

In addition to general exceptions, general denial, and 
plea, setting up the discharge in bankruptcy of each of the 
defendants, there was also a plea that defendants took the 
note, which was on one of their own firm, to hold the 
same for the convenience of Lummis, and to save him 
commissions for collection, under instructions not to sue, 
but merely, as payments were ready, to receive and pay 
over the same as Lummis should order, without fee or 
compensation. ° , 

It appears by bill of exceptions that the pleas of dis- 
charge in bankruptcy were held insufficient, and the de- 
fendants deprived of the benefit of that defense. 

The plaintiff recovered judgment for the uncollected 
balance of the note. 

It is not proposed to notice all of the points made in the 
assignment of errors. 

Under the averments of the answer, and in view of the 
uncontroverted fact that the Norwood of the note and of 
the law firm were the same person, we think parol evi- 
dence was properly admitted to explain the receipt. The 
obligation of the firm was that of each of its members. 
The receipt unexplained evidenced a contract by Norwood 
to collect of himself. Without pausing to inquire whether 
the law would enforce a contract by which an attorney as- 
sumes professional obligations against himself, it is suf- 
ficient to say that this extraordinary feature of the receipt 
gives rise to such an ambiguity as justified the admission of 
evidence to explain the true nature of the transaction and 
especially to explain in what way the note was to be col- 
lected. 

We think the evidence éstablishes that Norwood exe- 
cuted the receipt without the knowledge of McAdoo; that 
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Lummis sent the note, by the hands of Norwood, to Me- 
Adoo, to be held by him without fee or charge, not for the 
purpose of suit, but merely of receiving and forwarding 
payments as the mutual friend of the parties and to save 
commissions, and that McAdoo held the note for years 
without any thought that he had any professional obliga- 
tion to discharge in regard to it. 

The testimony of McAdoo to the foregoing facts is ex- 
plicit, and is corroborated in the main by the testimony of 
Finley and Kennard, and it is not contradicted. The evi- 
dence is clear that payments to a considerable amount 
were made and without charge forwarded to Kennard and 
Finley, the employed attorneys of Lummis. These facts 
do not justify the conclusion that the note was in the 
hands of McAdoo & Norwood professionally. No profes- 
sional skilk was to be exercised. They do not appear to 
have incurred any obligation to use any means to enforce 
collection. Merely to hold the note and to receive and 
forward payments or to return the note, did not require 
any exercise of professional skill. We think the evidence 
does not justify the verdict and that the court should have 
granted a new trial. 

The court doubtless overruled the plea setting up dis- 
charges in bankruptcy on the ground that a debt growing 
out of the failure of an attorney to discharge his profes- 
sional duty to his clieut is, within the meaning of the 
bankrupt act, a debt contracted while acting in a fiduciary 
capacity and not within the operation of a discharge. 
(Helper v. Taylor, 39 Ind., 463-471; Flanagan v. Péarson, 
42 Tex., 1.) 

If the liability of defendants was not as attorneys, but as 
mere gratuitous bailees, for gross negligence in failing to re- 
turn the note, no reason is perceived why their discharges 
in bankruptcy would not be sufficient to protect them. 

The judgment is reversed and the cause remanded. 

REVERSED AND REMANDED. 
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Futton Epmonpson v. Tue State. 


PROCESS FOR WITNESSES.—The issuance of a subpcena for a witness 
during the progress of a cause, at the request of a party, is a matter 
of right when it is not shown that the witness’ attendance cannot 
be procured, and is not a matter resting in the discretion of the judge 
or clerk, 


AppraL from Bastrop. Tried below before the Hon. IL. 
P. Richardson. 

On the trial of this cause an attachment was asked for 
by the defendant for one Nolen, who, it was alleged, lived 
about five miles from the town of Bastrop, where the trial 
was progressing. The application for attachment was 
orally made and defective in failing to state facts which 
authorized the writ. Defendant then asked for a sub- 
peena, which the clerk refused to issue, on account of the 
remark made by the presiding. judge that “no process 
would be allowed to issue in this case to kill time.” The 
record discloses that eleven witnesses were examined in 
the case after the application for process was refused. 

The testimony is too voluminous for insertion, but as is 
stated in the opinion of the court it left in doubt the ques- 
tion as to whether the defendant, or the alleged owner, 
was the true owner of the property charged to have been 
stolen. 


J. P. Fowler, for appellant. 
A.J. Pealer, Assistant Attorney General, for the State. 


Reeves, Associate Justice.—Appellant prosecutes this 
appeal from a conviction for stealing two hogs alleged in 
the indictment to be the property of Mary Nolen. 

During the progress of the trial and after the evidence 
for the State had been closed the defendant’s attorney 
stated to the court that since the commencement of the 
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trial the defendant had learned that Alex. Nolen was a 
material witness for him, and asked an attachment for the 
witness. It appears from a bill of exceptions that the court, 
on being informed that the witness lived about five miles 
from the court-house, refused to order the attachment. It 
was further shown that the clerk of the court also refused 
to issue a subpoena for the witness when demanded by de- 
fendant’s attorney because of some remarks made by the 
the judge at that time. This action of the court is as- 
signed for error. 

As explained by the judge in the bill of exceptions, he 
refused to allow the process to issue for the reason that 
the witness could not be brought into court before the trial 
- was ended, unless it should be prolonged, as the witness 
lived five miles distant. 

Counsel complains that the remark of the judge made at 
the time he applied for the writ, to the effect that he would ~ 
“allow no process to issue in the case to kill time,” was 
a reflection upon his motives in asking for the subpena, 
and was calculated to prejudice the jury against the de- 
fendant and his counsel and to influence them in making 
up their verdict. The judge, in the bill of exceptions, 
says in substance that he did not so intend it. 

Regarding the question in its légal aspect only we see 
no sufficient reason why the subpeena should not have been 
issued by the clerk. If the witness had failed to appear 
and testify in obedience to the writ, and further time had 
been asked, the judge, in the exercise of his discretion, 
. might have required the party to proceed with the trial 
without delay. But time was not asked, and the witness 
might perhaps have been brought before the court before 
the examination of the witnesses in the case already in 
court was concluded, as was stated by counsel at the time. 

The application for the attachment was not in writing, 
but seems to have been made orally to the court. It ap- 
pears in the bill of exceptions that defendant’s attorney 
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stated to the court that the evidence of the witness Nolen 
was material, but in other respects the application fails to 
comply with the requirements of the statute, and the re- 
fusal to order the attachment was not improper. | 

We are not prepared to say that the clerk should have 
been required to issue process for the appearance of the 
witnesses for the purpose of taking their voluntary aflida- 
vits in support of the motion for a new trial. IJowever 
that may be, the defendant was not injured on that ground, 
as the witnesses did appear before the clerk, voluntarily or 
otherwise, and furnish their affidavits, and which were 
used in the hearing of the motion. 

Appellant further assigns for error the action of the 
court in overruling his motion for a new trial. 

The evidence before the jury was conflicting as to the 
ownership of the hogs. The witnesses for the State proved 
that they belonged to Mrs. Nolen. The evidence iu behalf 
of the appellant was fully as positive that he was the owner. 
The case is suggestive of a trial of the right of property 
rather than a prosecution for theft, and the evidence leaves 
the question in doubt whether Mrs. Nolen or appellant 
was the owner of the animals in controversy. Title only, 
if it were shown that Mrs. Nolen was the owner of the 
hogs, would not support the charge of theft, but it must 
also be shown that the taking was fraudulent to warrant a 
conviction. The court properly instructed the jury that 
if the defendant took the hogs in good faith, believing 
they were his own, he is not guilty of theft. 

The charge, though correct in the main, is defective in 
failing to inform the jury that the taking must be fraudu- 
lent to constitute theft. This may be inferred from the 
charge as a whole, but still the character of the taking 
should have been fully explained to the jury and not left 
to inference. — 

We think the motion for a new trial should have been 
granted mainly because the evidence fails to show a felo- 
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nious intent on the part of appellant, though the jury may 
have believed that Mrs. Nolen was the owner of the hogs. 
Judgment reversed and case remanded. 


s 


REVERSED AND REMANDED. 





T. A. Krrx.ianp v. Mike Sutiivan. 
“ , 

PRACTICE—TRIAL OF CAUSES.—A party to a suit cannot be arbitrarily 
required to go into the trial of his cause when the same is called out 
of its regular order, and before the causes having precedence on the 
docket have been tried, postponed, set, or heeled. Such a course is 
warranted by no principle of procedure prescribed by law, and is 
error for which a judgment will be reversed. 


AppEaL from Lamar. Tried below before the Ion. John 
C. Easton. 


Wright ¢ McDonald, for appellant. 
Jackson ¢ Jackson, for appellee. 


Roserts, Cuter Justice.—This is a suit upon two due 
bills, in which an attachment was sued out and levied upon 
personal property. 

The suit was filed six days before the commencement of 
the term of the court. 

The defendant filed an answer containing a general de- 
nial and a plea of reconvention, setting up a claim for 
damages for the wrongful suing out of the writ of attach- 
ment, about one month after which. a judgment was ren- 
dered, upon a trial of the case, in favor of the plaintiff 
below, Mike Sullivan. It appears by a bill of exceptions 
and a statement of facts signed by the judge that this case 
was called out of its order, being on the appearance docket 
for that term after a plea had been filed, and when there 
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were many cases, at least one hundred, on the trial docket, 
which, for the want of time, had not been called, continued, 
or tried. The defendant objected to the trial of the case 
at that time because there was an answer filed and the 
case had not been reached in the regular call of the docket, 
which objection was overruled, and the defendant was 
forced into a trial of the case. The defendant then, as ap- 
pears by another bill of exceptions, made an application 
for a continuance for the want of material evidence, which 
was the testimony of two witnesses, residents of said Lamar 
county, for whom hé had caused subpeenas to be issued as 
soon as the plaintiff and defendant were informed by the 
court that this cause would be called for trial, which was 
one or two days before the case was tried, which were not 
served by the sheriff on account of the temporary absence 
of the witnesses. Defendant stated in his application that 
he had a meritorious defense to plaintiff’s demand, besides 
other facts usually stated in a first application for a con- 
tinuance. This application did not show due diligence if 
it was proper to then call the case for trial, but it might 
have been sufficient if the case had been delayed until it 
was reached in the regular call of the docket. This appli- 
eation for continuance was overruled by the court, and 
defendant required to then go to trial, to which rulings 
defendant excepted, as it appears in his bill of exceptions. 
The judgment entry recites that ‘this day came the par- 
ties, by their attorneys, and announced ready for trial, 
whereupon came a jury,” &c., but the statement of facts 
made and signed by the judge shows that defendant pro- 
duced no witnesses in support of his answer, and other 
facts in connection with the bills of exception, to show 
that this isa misrecital by the clerk, and that defendant 
was required to go to trial against his consent, and with- 
out being prepared with his evidence, which he had sworn 
to be material to support a meritorious defense. 
We know of no authority of law by which the defendant 
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was required to go into trial under the circumstances de- 
veloped in the record as here presented. 

It is provided by our statute regulating the order of. 
business and proceeding in the District Court, that “All 
suits in which answers are filed in due time shall be tried or 
disposed of in the order in which they stand on the docket 
or were filed, unless otherwise ordered by the court, with 
the consent of the parties or their attorneys.” (Paschal’s 
Dig., art. 1461.) 

In all cases (except appeals from justices’ courts and 
in those where there is service by publication) in which 
there has been due service of process on the defendant 
according to law, or an appearance has been made, “in 
which the defendant has not filed his plea on or before the 
fourth day of the term of the court, the plaintiff may, at any 





time, after said fourth day, have a final judgment against - 


the defendant” by default, and, if necessary, have a writ 
of inquiry to assess the damages. (Paschal’s Dig., art. 
1508.) 

These are the provisions of law relating to the subject, 
except those in reference to applications for continuance, 
and they farnish no authority for the action of the court 
in this case. It does not present the case of an ordinary 
discretion of calling a case in its regular order after the 
postponement, setting, or heeling of other preceding cases, 
but of an arbitrary calling up of a case out of its order 
upon some principle of procedure not prescribed by law, 
and against its plain letter and spirit, under all the cireum- 
stances as shown in the record; for which the judgment 
then rendered will be reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Joun T. Irwin v. THe Stare. 


1. HOMICIDE, IN SELF-DEFENSE.—One who seeks to justify a homicide 
on the ground of threats against his life, under art. 612 of the code, 
must show that the deceased at the time of the homicide did some 
act which was reasonably caleulated to induce the belief, and did 
induce the belief, that the accused was then in immediate and immi- 
nent danger of losing his life, or of suffering some great bodily harm, 
from that which really was, or reasonably appeared to be at the time, 
an impending attack by the deceased. It is not practicable to fix on 
what that act demonstrating the intention shall be, but it must be 
some act which is reasonably calculated to induce the belief that the 
threatened attack has then commenced, to be then executed, and not 
a mere act or preparation to execute the threat at some other period 
of time, either speedy or remote. 

2. FORMER THREATS, WHEN NOT ADMISSIBLE.—Neither the former 
threats to assassinate or the desperate character of the deceased can 
be admitted in evidence, under art. 612, unless the deceased is shown 
to have done some act at the time of the homicide indicating his pur- 

’ pose then to take the life of the deceased. 


AppgaL from Washington. Tried below before the Hon. 
I. B. McFarland. 


Thomas G. Kittrell, for the State, filed an able brief, citing 
Lander v. The State, 12 Tex., 462; 4 Iredell, 409; Penal 
Code, art. 612. 


Roserts, Cuter Justice.—The defendant was indicted 
‘and convicted for the murder of William Fisher, of the 
second degree, and his punishment was assessed at five 
years in the penitentiary. The killing took place at the 
house of Mrs. Fisher, the aunt of both parties, about one 
hour before day, where both of the parties went to bed 
that night, the defendant in one of the rooms with three 
other young men, and the deceased on the gallery, on a 
pallet, with his cousin, a young man. The deceased, lying 
on the outside,-was shot on the side next to his cousin. 
No one saw the shooting. There was no evidence of any 
struggle or rencounter. No weapons were found on the 
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deceased or about the pallet. Upon the report of the 
gun the cousin of the deceased, lying with him on the 
pallet, was aroused from his sleep, and found the deceased 
_ lying on the pallet, wounded in the side next to him. 
Three of the young men sleeping in the room, whose door 
opened into the gallery, in their alarm jumped out of a 
window, ran around the house, and found the deceased 
lying on the pallet, at the end of the gallery, wounded. 
Upon search being made the defendant was not found 
about the house or premises. His clothes and shoes were 
in the room where he had gone to bed, and the shot-gun 
that he bad brought there, and which was in the room 
when he went to bed, was gone. He sent for his clothes 
‘during the day after the morning of the killing and the 
gun was returned to the person from whom it had been 
borrowed. 

There had been a serious difficulty between these par- 
ties two or three days before the killing at a storehouse, 
in which the deceased stabbed the defendant with a pocket- 
knife, and afterwards the deceased made violent threats 
that he would kill the defendant, which were commuicated 
to the defendant by several persons. The deceased was 
proved to be a very dangerous young man, likely to carry 
out his threats, and the defendant was proved to be a very 
peaceable young man. 

There were other incidental facts proved, which need 
not be referred to now in order to present the points of 
error complained of. 

The counsel! for the defendant presents questions upon 
two grounds of defense. First, that it was not sufficiently 
established in proof that the defendant killed the deceased ; 
and, second, if he did kill him, it was in self-defense. 

Upon the first point the evidence, though circumstantial, 
was entirely sufficient to justify the verdict of the jury, 
that defendant did the killing. The only evidence offered 
to show any probability that there was a rencounter of any 
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sort when the killing took place was the evidence of two 
witnesses that the deceased, about 11 o’clock of that night, 
got up, belted on his knife, and taking his six-shooter in 
hand went into the room and stopped before the bed of 
the defendant, and on returning to his pallet said, that 
the damned scoundrel was not asleep, but was lying there 
chewing his tobacco. This showed simply an intention 
on the part of the deceased to discover what the defendant 
was doing, under an apprehension that he was in danger 
from him, or to discover how best he could take advantage 
of him, and kill him without a struggle if he found bim 
asleep. This was several hours before the killing, and as 
evidence tending to show any rencounter at the time of 
the killing, it is not entitled to any weight, in the absence 
of a single fact developed in the evidence in support of 
such a view, but everything to the contrary. 

The only substantial issue before the jury, under the evi- 
dence, was, did defendant kill the deceased. If they were 
satisfied that he did there was not a single fact or the vestige 
of a fact proved that could serve as a predicate for justify- 
ing or excusing the act of killing at the time it was done. 

The court gave a very correct charge upon all the de- 
grees of homicide, and closed by telling the jury that “if 
from the evidence you have a reasonable doubt of the 
defendant’s guilt you will acquit him.”’ 

The defendant’s counsel asked the court to give several 
additional charges, which were extracts from opinions of 
courts and from elementary authors. These were refused, 
in which there was.no error, the court having fully charged 
the law as applicable to the case made by the evidence, 
and, indeed, much more than the real issue in the case 
required. 

There were bills of exception taken by defendant’s 
counsel to the ruling of the court in excluding evidence 
offered by the defendant as to threats and character of 
deceased. 
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One of the questions not allowed to be answered, upon 

objection by the district attorney, was as follows, to Sher- 

~ man D. Dodd, witness for defendant: ‘“ Were you present, 

Sunday previous to the killing charged in the indictment, 

when Sanders communicated to the accused threats made 
by the deceased to take the life of the accused?” 

Further, also, “the defendant to show by witness the in- 
tensity of the deceased’s character as a dangerous man, that 
he was reputed to have assassinated two men, and had 
boasted of it to the witness John A. Maxwell, and that he 
was dreaded because of his reputed assassinations, of which 
he had boasted to Maxwell.” This was also objected to by 

- the district attorney and excluded by the court. 

The violent, dangerous character of the deceased and 
his repeated threats to kill defendant, and that he was 
informed of them before the killing, was fully proved by 
several witnesses already. It is unnecessary to consider 
why the district attorney could suffer such questions to 
be raised after those mutters had been so fully gone into, 
because, had the evidence been admitted, it would have 
stood on a footing with the abundant evidence on those 
subjects that had already gone to the jury without objec- 
tion, as constituting no part of a possible defense on part 
of defendant, considered in connection with the established 
facts of the case. For the evidence exhibited no act of the 
deceased, nor the least presumption of an act on the part of 
the deceased, at the time he was killed, which the threats 
and his character to execute them would or could possibly 
give significance to. In the absence of any such act on 
the part of the deceased at that time, it was perfectly im- 
material how desperate was his character and how violent 
were his threats to take the life of the defendant. Suppose 
what was offered and rejected had been admitted with the 

rest, as might well have been done, except perhaps such 
an investigation must stop at some point, the court must 
have charged the jury, as it did in effect, that such char- 
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acter and threats amounted to nothing unless the defend- 
ant had reason to believe that deceased was at the time he 
was killed attempting some act of violence, in some shape 
or other, towards the defendant. 

It is not even pretended that there was any proof what- 
ever of any such thing. (Paschal’s Dig., 2270; Lander v. 
The State, 12 Tex., 479; Johnson v. The State, 27 Tex., 
767.) 

In the case of Johnson v. The State, decided by this court 
long after the adoption of the Penal Code now in force, it 
was said by Justice Moore, delivering the opinion: “ The 
circumstances under.which a party who takes the life of 
another may rely upon ‘threats’ as an element in his de- 
fense is clearly shown in art. 612 of the Penal Code. If 
at the time of the homicide there is any act from which 
‘the accused may reasonably infer an intention to carry 
them into effect, he is justified in resorting to such means 
as may then be in his power to defend and protect himself 
against their execution. But in no case, under the pro- 
visions of the code or out of it, if we were permitted to 
look elsewhere to ascertain the law upon the subject, can 
it be held that mere threats, or threats unaccompanied by 
some demonstration from which the accused may reason- 
ably infer the intention of their execution by the deceased, 
will either justify homicide or reduce it from murder to 
manslaughter.” (27 Tex., 767.) This is a clear state- 
ment of the established law, however else or with different 
phraseology it may be stated in other opinions of courts 

. or in elementary treatises on criminal law. 

Our Penal Code, which is in the main a reproduction ot 

the rules of the common law, gives to a person whose life 
is seriously threatened by a desperate and dangerous man 
the alternative of seeking the protection of the government 
from the intended assassination, (which is ‘too seldom re- 
sorted to,) or to abide the risk of protecting himself by his 
own strong arm. If he should choose the latter mode or 
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defense of his person, it is allowed by law only under the 
limitation and condition that he must have the patient 
watchfulness, courageous firmness, and reasonable discre- 
tion to await the doing of some act by his antagonist which 
is reasonably calculated to induce the belief, and does in- 
duce the belief, that he is then in immediate and imminent 
danger of losing his life, or of suffering some great bodily 
harm from that which really is, or reasonably appears -to 
be at the time, the impending attack of his assailant. (Pas-. 
chal’s Dig., art. 2226.) 

The law does not fix, nor is it practicable beforehand to 
fix, upon what that act demonstrating the intention shall 
be; still it must be some act which is reasonably calculated 
to induce the belief that the threatened attack has then 
commenced to be then executed, and nota mere act of 
preparation to execute the threat at some future time, as a 
week, a day, or an hour, or other indefinite period of time. 

The court charged the jury that ‘‘no threat, however 
serious or violent, or however often repeated, will justify 
a party in hunting up his antagonist and slaying him una- 
ware of approaching danger.” This charge was appropri- 
ate to the facts of this case. 

Now, as there was no act of the deceased proved at the 
time of the killing indicating an intention to carry out his 
threats at that time, the previous threats made by him could 
constitute no part of a defense for taking his life at that 
time, and therefore we cannot now hold that it was error 
in the court to exelnde the evidence of threats and of vio- 
lent character of the deceased, which, if admitted, would 
have been only an additional accumulation of the great 
amount of evidence on those subjects which had been al- 
ready admitted, all of which did not, and under the law, as 
properly charged by the court could not, avail the defend- 
ant, as constituting an element in his defense, under the 
facts and circumstance of the case as proved on the trial. 
(The People v. Murray, 10 Cal., 309; State of Minnesota v. 
16 : 
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Dumphey, 4 Minn., 448; The State « Barfield, 8 Ired., 
(N. C.,) 352; Franklin v. The State, 29 Ala., 19, 20; Pritch- 
ett v. The State. 22 Ala., 39; See Horbach v. The State, 
decided this term.) 

The question of the venue was not raised on the trial by 
any appropriate exception or plea, and there is nothing in 
the evidence or in the proceedings of the case in the rec- 
ord from which we can see that the District Court of 
Washington county did not have jurisdiction, as the offense 
was proved to have been committed in that county before 
the organization of Lee county out of the territory in which 
Lee county was created. (See Acts 14th Leg., p. 97, sec. 11.) 

Finding no error in the record which would justify this 
court in reversing the case, the judgment is affirmed. 


AFFIRMED. 





J. P. Horpacn v. Tue Stare. 


1. EVIDENCE OF GENERAL CHARACTER OF DECEASED—MURDER.— 
In a prosecution for murder the general character of the deceased 
may be proved when it would serve to explain the actions of the 
deceased at the time of the killing, but the actions it would serve to 
explain must first be proved before permitting proof of the charac- 
ter of deceased, and if no such acts are proved, its rejection is not 
error. 

2. EVIDENCE OF THREATS, WHEN A PROPER SUBJECT OF EXPLANA- 
TION BY THE COURT.—By the code threats are admissible as ftnde-. 
pendent evidence, without first establishing a predicate for their ad- 
mission by proof of acts done at the time of the killing, to which 
they might give additional force, but the effect of such evidence 
may be subsequently explained away and destroyed by the charge 
of the court in the absence of evidence tending to prove such acts. 

3. CHARGE OF COURT.—Before admitting evidence of the general char- 
acter of the deceased there must be a predicate established, by evi- 

dence already submitted, tending to prove threats of the deceased, 
or some act done by him at the time of the killing which it would 
aid to explain. When such evidence is admitted, it would be proper 
and not charging on the weight of evidence for the court to explait 
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to the jury the object of its admission as auxiliary and explanatory 
of the threats or acts to which it was pertinent, and to be not of it- 
self independent evidence of a defense. 

4, JURY, HOW IMPANELED.—In impaneling a jury in a capital case 
the names of the persons summoned should be called in the order 
they stand upon the list, and when found qualified they are to be 
challenged either peremptorily or for cause, or accepted severally, 
as cach one is determined by the court to be a qualified juror, which 
is to be continued one by one until the jury is fully formed to the 
number of twelve. No law or established practice under the law 
is known which sanctions the peremptory challenge of a juror by 
either party in such case after the juror is accepted and impaneled, 
whether the jury be full or not, though there may be discretion in 
the court for excusing or setting aside a juror after he is thus se- 
lected for good cause shown at the time why he cannot or ought not 
to serve on the jury. 


AppEAL from Dallas. Tried below before the Hon. Silas 
Hare. 

The facts of this interesting case will be found carefully 
stated in the opinion of the Chief Justice. 


Good ¢ Coombes, for appellant. 

1. The opprobrious epithets and reaching for a weapon 
were “acts,” and from these it did ‘reasonably appear” 
that it was “the purpose and intent” of deceased to kill, 
and if to kill, to murder. (Paschal’s Dig., art. 2226.) 

2. “The killing must take place while the person killed 
was in the act of committing the offense, or after some act 
done by him showing evidently an intent to commit such 
offense.” (Paschal’s Dig., art. 2225.) 

Why the former paragraph should require “a reasonable 
appearance from acts,’”’ and this ‘*that the acts done must 
show evidenily,” &c., in order to justify, we are at some loss 
to determine, but we insist that the whole manner, words, 
and act of deceased, for the reason above given, showed 
that he “ was in the act,” and it was his “‘intention” at the 
time to take life, and these can be accounted for on no 
other hypothesis. 
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3. “ The attack upon the person of an individual, in order 
to justify homicide, must be such as produces a reasonable 
expectation or fear of death or some serious bodily injury.” 
(Paschal’s Dig., art. 2230.) 

It will not be questioned that there was an “attack upon 
the person” of appellant. Was this such as “ produced” 
on his mind “an expectation or fear of death or serious 
bodily injury,” and was such expectation or fear ‘‘ reason- 
able ?”’ 

These inquiries must be determined from appellant’s 
standpoint with all the facts and circumstances that then 
surrounded him, bearing in mind that the language and 
attack of deceased were sudden and unprovoked, the want 
of time for cool reflection, and the impression upon a by- 
stander, Wilson, that Thomas intended to shoot. (Shorter 
v. The People, 2 Com., (N. Y.,) 193; Harrigan & Thomp- 
son’s Cases of Self-defense, 256, 266; Logue v. Common- 
wealth, 2 Wright, (Pa.,) 265; H. &. T. Self-defense, 269, 
276; Maher v. The People, 24 Ill., 241; H. & T. Self- 
defense, 290, 292; Rapp v. Commonwealth, 14 B. Mon- 
roe, 615; H. & I’. Self-defense, 293, 297; Philips v. Com- 
monwealth, 2 Duval, 328; H. & T. Self-defense, 383, 388; 
Bohannon v. Commonwealth, 8 Bush., (Ky.,) 481; H. & 
T. Self-defense, 395, 405; Pridgen v. The State, 31 Tex., 
420.) 

The above cases are not referred to because directly in 
point, in fact but two of them, Phillips and Bohannon, 
in anywise approach it, but to show the opinions of dif- 
ferent judges in regard to acting upon appearances of danger, 
their reasonings and conclusions under laws more strin- 
gent than our own. 

The fifth, sixth, and seventh assignments are to rulings’ 
excluding evidence that deceased was in the habit of car- 
rying deadly weapons and his character when drinking. 

This testimony was necessary to explain the extent of the 
‘expectation or fear produced, and whether it was reason- 
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able” or not. If he did not carry weapons, and was quiet 
and peaceable when drunk, appellant had no cause for fear 
of death or serious injury, and the shooting was murder. 
If he habitualiy carried them, was violent and dangerous, 
his right hand to the rear after the abuse and blows was a 
signal of danger no man could disregard, and the shooting 
justifiable. The character and habits of deceased form an 
important element of the res geste in such cases, and should © 
have been admitted. The decisions are conflicting, but 
the weight of authority sustains our position. (Cases supra; 
Williams v. The State, 3 Hiesk. Teun.,376; 1 Green’s Crim. 
Rep., 255, 267; Franklin v. The State, 29 Ala., 14; The State 
v. Robertson, Addison, 246; Cotton v. The State, 31 Miss., 
504; Harrigan & Thompson’s Leading Cases Self-defense, 
478-487; Ib., 487-492; and last, but not least, Thomas ». 
The State, 40 Tex., 41-43.) 


Hancock, West & North, also for appellant, insisted that 
the jury was not properly formed, and argued ably and at 
length that error was committed in refusing to permit the 
defense to prove, under the circumstances shown, the fact 
that deceased had been in the habit of carrying deadly 
weapons shortly before his death, and his quarrelsome and 
dangerous character when intoxicated, citing Quesenberry 
v. The State, 3 Stewart & Port., 315; State v. Tackett, 1 
Hawks, 210; Wright v. The State, 9 Yerger, 342. 





George Clark, Attorney General, for the State. 


Roxzerts, Curer Justice.—The defendant was indicted 
for the murder of H. K. Thomas, found guilty of murder 
in the second degree, and his punishment assessed at six 
years in the State penitentiary. 

The facts necessary to be meutioned to present the errors 
on the trial complained of were that Horbach and Thomas 
were perfectly friendly up to the time of the difficulty, 
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which happened about 11 o’clock at night, in a “sample 
room” in the city of Dallas, where and when there were 
present Boyle, one of the proprietors, and Duckworth, the 
bar-keeper, both of whom were behind the counter; Shock ' 
and Wilson, who were outside of the counter, as were also 
both Horbach and Thomas, both of whom were somewhat 
intoxicated and had taken, together with others, two drinks 
of spirits not long before the difficulty arose. Four of them 
had just played a game of pool, in which Thomas had lost, 
and treated the others. Upon asking his bill of the bar- 
keeper, he was told that he owed for two rounds of drinks, 
Horbach being then at the front of the store. Thomas 
said he owed no such a damned thing. The har-keeper 
said, “All right, Harvey; and Thomas paid for one round 
of drinks, and said if any one said he owed for two rounds 
he was a damned liar. The defendant then came in, sing- 
ing and dancing, with a watering-pot in his hand, and put 
it on. the counter, when Thomas asked him if he (Thornas) 
owed for tworounds; and Horbach said, “‘ Yes.” Thomas 
said, “It is a God damned lie,” and taking the watering- 
pot, threw it down violently and mashed it. Up to this 
point there is no material difference in the testimony of 
the witnesses, but as to the balance there were some differ- 
ences, which are attributable, partly at least, to two being 
behind the counter and two being in front of the counter. 
That of the two in front, Shock and Wilson, was most 
favorable to the defendant, and was, in substance, that 
Thomas told Horbach that “he was a damned lying son 
of a bitch,” when Shock stepped up and told him that he 
(Shock) owed for the drinks. Thomas replied, ‘That is 
too thin,” and told him to go away; and turning to the 
defendant, told him again, whoever says that he owed for 
two rounds, is a damned lying son of a bitch, at the same 
time gesticulating violently with his right hand, touching 
or striking Horbach in the breast. Horbach said, “Then 
you don’t owe it?” Thomas again said to Horbach, “ You 
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are a damned lying son of a bitch,” still gesticulating as 
before in a violent, angry manner. THorbach said, “ What 
do you mean ?” perhaps twice, Thomas still repeating his 
accusations and gesticulations, when finally, stepping back 
his right foot, threw his right hand behind him, pushing 
back the skirt of his coat, (one of the witnesses says as if 
to draw a pistol,) when instantly Horbach presented his 
pistol with both of his hands, and firing, shot Thomas in 
the head, and killed him. Shock says that, being behind 
Thomas, he was shaking his head at Horbach. Wilson 
says that, being off to one side, he dodged and sat down, 
when he saw Thomas put his hand behind him. Bogle 
says that during the altercation he went into the front 
room, turned down some lights, came back, put some 
money in the safe, went behind the bar, and was talking 
to the bar-keeper about closing up, when the firing took 
place at the south end of the counter, the said witness 
being at the north end, and the counter being so high that 
he could not see the movement of the parties’ hands in 
front of it. Shock went for a doctor. “Wilson left the 
house as did the defendant, who was arrested that night in 
Wilson’s room. There was evidence that Bogle and Duck- 
work were more friendly to Thomas than to Ilorbach. 
The doctor came and found no weapons on Thomas, and 
there was no further evidence as to whether he had weap- 
ons or not when he was shot. 

There is no intention here to give the least intimation 
of opinion as to the weight of this evidence, as establishing 
one conclusion or another in reference to the guilt or in- 
nocence of the defendant. It is collated simply to show 
that there was evidence tending to prove one of two con- 
clusions leading to different results, either that Ilorbach 
shot Thomas from a sudden motive of revenge for an un- 
provoked and gross insult, or under the belief that the 
gross insult was then being followed up by the act of mak- 
ing a deadly assault upon him with a weapon, endangering 
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his life. The facts tending to the establishment of the 
latter conclusion (to what extent it is immaterial to con- 
sider now) were that Thomas, having a dispute with the 
bar-keeper about his liquor bill, beeame angry, and with- 
out any apparent cause tarned the controversy about it 
from the bar-keeper to Horbach. The bar-keeper, Shock, 
and Horbuach, all tried to pacify him, and let him have his 
own version of the matter. Still he persisted in fastening 
the controversy on Horbach, who was not concerned in it 
and was not even present*when it commenced. Horbach 
treated the matter lightly at first, and when all the means 
that were tried could not divert him from making the issue 
with Horbach, he commenced treating the matter seriously, 
and asked Thomas what he meant. Thomas stepped back 
his right foot, and threw his hand behind him as if to 
draw a pistol. It may be a significant fact, as tending to 
show the known character of Thomas, that the persons 
there, seeing the matter becoming serious, did not inter- 
fere, except that Shock, having been once rudely repulsed 
by Thomas, stood off at some distance shaking his head 
at Horbach. This may bear two constructions, either that 
they did not think it necessary to interfere, or that they 
did not deem it consistent with their own safety to inter- 
fere with Thomas any further than had been done. 

For the purpose of adding still further weight to the 
evidence, tending to the conclusion that Horbach acted 
under the belief and had reasonable grounds, from the 
words and acts of Thomas then said and done, to believe 
that Thomas was in the act of making a deadly assault 
upon him with a weapon. The defendant, by his counsel, 
sought to prove by questions to witnesses that Thomas was 
in the habit of carrying deadly weapons, and that Thonias 
when intoxicated was a quarrelsome and dangerous man. 
The questions being objected to, were not allowed to be 
answered, to which ruling of the court defendant excepted, 
which appears in bills of exceptions in the record. 
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The question is, was such evidence admissible for such a 
purpose as an element of defense. 

** Evidence in legal acceptation includes all the means 
by which an alleged matter of fact, the truth of which is 
submitted to investigation, is established or disproved. 

“By competent evidence is meant that which the very 
nature of the thing to be proved requires as the fit and 
appropriate proof in the particular case.” 

The thing sought to be proved in this case is, that Hor- 
bach had reasonable grounds to believe, and did believe, 
that Thomas then intended and was in the act of then 
attempting to kill him by the use of a weapon. Now, 
supposing it to be proved that Thomas, being enraged 
and pressing the unprovoked quarrel upon Horbach uatil 
it had become serious, and had arrived at a point where 
Thomas would either have to recede or follow it up with 
increased malignity, and just at that juncture he steps 
back and throws his right hand behind him, what other 
facts would be required as peculiarly fit.and proper to 
be known by Horbach to induce that reasonable belief? 
Certainly the most fit and appropriate additional facts 
that he could possibly know tending to prove such rea- 
sonable belief would be that Thomas had a pistol on his 
person back where he put his hand, and that he was a 
man that would use it when mad and intoxicated, and 
would not iikely back down from a difficulty that he had 
himself provoked. If Thomas was in the habit of car- 
rying a pistol where he put his hand it was not improba- 
ble that his friend, Horbach, as well as others, knew it, 
and might infer from the motion of his hand the inten- 
tion to draw it; and if his general character was that of 
a dangerous man when aroused with anger and excited 
with drink, Horbach might infer that Thomas intended to 
use the pistol on him when drawn. On the other hand, if 
Horbach knew that Thomas’ general character was that of 
a quarrelsome man, with no force of character, not vicious 
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and destructive in his nature, not likely to use weapons if 
he had them, and not in the habit of carrying them, then 
the inference might not be reasonable from his conduct 
that he intended then to draw and use a pistol. 

Thus is it shown that these very facts, Thomas’ char- 
acter for violence and habit of carrying arms, with Hor- 
bach’s knowledge of them, might determine his guilt or 
innocence in acting as promptly as he did. His intoxica- 
tion, his anger, his persistently pressing the difficulty on 
‘ Horbach without cause, his violent character, and his habit 
of carrying weapons, would all be appropriate and fit facts, 
if they existed, to throw light upon and give significance 
to his movement in stepping back and throwing back: his 
hand. Taken separately and in the abstract, they may be 
meaningless, indifferent, and immaterial, but taken to- 
gether they may be pregnant with meaning, as shown by 
the conduct of the two witnesses, Wilson and Shock, who 
saw Thomas’ motion of his body and of his hand. A 
man’s character for violence, dependent upon his irrasci- 
ble temper, overbearing disposition, and reckless disregard 
of human life, is as much a part of himself as his judgment 
and discretion, his sight or hearing, his strength, his size, 
his activity, or his age, any one of which may become a 
material fact to give a correct understanding of his conduct 
and the intention with which an act is done by him, and — 
are therefore part of the res gesi@ when pertinent to the act 
sought to be explained. Their office in evidence is adjective, 
as auxiliary to a substantive fact to which they are pertinent, 
and without which they are irrelevant and immaterial. 
They are helps to the understanding in construing hu- 
man conduct. The mind cannot reject or disregard them. 
They, and all like helps, ever have been, and ever will be, 
elements in the formation of belief as to what a man de- 
signs by an act to which they are pertinent. Practically 
we know that men generally, who are assailed with violence, 
act in defending themselves with promptness and force in 
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proportion to.the violent and desperate character of their 
assailant. It behooves them so to do for their own safety, 
because it is known that such men who usually fight only 
with weapons, and usually have them ready for use, are 
not to be trusted to get an advantage in the combat. 

If, then, the character of the assailant in any case has 
helped to form a reasonable belief in the mind of the as- 
sailed that his life was then in danger, when the acts 
alone would fail to do it, the jury should in some way be 
informed of the character of the assailant, as well as of his 
acts, to enable them to understand that the belief was a 
reasonable one. Otherwise he might act in his defense on 
such reasonable belief, and the jury, not helped by a knowl- 
edge of the assailant’s character to understand the import 
of his acts, of which they were informed, would find him 
guilty of murder, because of his having acted without 
reasonable grounds for believing that his life was then in 
danger, when in fact he had such reasonable grounds of 
belief, did believe it, and acted on such belief. 

This being sometimes an important fact necessary to be 
kuown by ajury to énable them to come to a proper con- 
clusion as to the state of mind of the accused just at the 
time when he killed the deceased, how and under what 
circumstances is it admissible in evidence? It is laid 
down as the rule at common law, as practiced in England 
and most of the older States of the American Union, that 
it must be made to appear, if at all, in the transactions im- 
mediately connected with the killing as part of the res gesia, 
as it is termed, and to be deduced therefrom rather than to 
be proved as a distinct fact. 

In an old-settled country where there is little change of 
population, this fact would generally be known to a jury 
without being proved as a distinct fact, whereas in newly- 
settled countries it might not be. Formerly it was the 
rule to get jurors from the vicinage who knew the parties 
and the transaction, Now, the very opposite is the rule. 
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There are various other reasons, arising out of the state of 
society and habits of the people in different countries and 
at different periods, which would make it important that 
this fact when pertinent should be made to appear as a 
distinct fact, as explanatory of the acts and intentions of the 
parties concerned, in order to arrive at the truth. 

In an early case in North Carolina it was said, in speak- 
ing of the common law, (in a case where it was held that 
the proof of the character of the deceased for violence was 
admissible as a distinct fuct,) that it is ‘*a system which 
adapts itself to the habits, institutions, and actual condi- 
tions of citizens, and which is not the result of the wisdom 
of any one man, in any one age, but of the wisdom and ex- 
perience of many ages of wise and discreet men.” (State 
v. Tackett, 1 Hawks’ L. & E. R., (N..C.,) 217.) 

In an early case in Alabama evidence of the general 
character of the deceased was held to be admissible. Chief 
Justice Lipscomb, (who so long adorned our court also as 
Associate Justice,) in delivering the opinion, said in very 
strong language, “If the deceased was known to be quick 
and deadly in his revenge of insults,*that he was ready to 
raise a deadly weapon on every slight provocation; or, in 
the language of counsel, his ‘garments were stained with 
mavy murders,’ when the slayer had ‘been menaced by 
such an one, he would find some excuse in one of the 
strongest impulses of our nature in anticipating the pur- 
poses of his antagonist. The language of the law in such 
a case would be, obey that impulse to self-preservation 
even at the hazard of the life of your adversary.” (Quesen- 
berry v. The State, 3 Stewart and Porter (Ala.) Rep., 315-6.) 
In the same case it is suid that ** There can be no doubt bat 
that when the killing has been under such circumstances as 
to create a doubt as to the character of the offense committed 
that the general character of the accused may sometimes 
afford a clue by which the devious ways by which human 
action is influenced may be threaded and the truth ob- 
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’ tained.” 


These views of the law are quoted and adopted 


with numerous reasons for their correctness by Justice 
Lumpkin in the case of Keener v. The State, 18 Ga., 221; 


Monroe v. The State of Georgia, 5 Ga., 90. 


In the case of the State of Missouri v. Keene, 50 Mo., 358, 
the court say, that * Where a homicide is committed under 
such circumstances that it is doubtful whether the act was 
committed maliciously or from a well-grounded apprehen- 
sion of danger, it is very proper that the jury should consider 
the fact that the deceased was turbulent, violent, and desper- 
ate, in determining whether the accused had reasonable cause 


to apprehend great personal injury to himself.” 


This was 


said in reversing a conviction for murder, because the court 
had excluded evidence offered that the deceased was a 
quarrelsome, dangerous, and desperate man, and in the 
habit of carrying weapons, as was done in this case. (See 


also The State v. Hicks, 27 Mo., 590.) 


The same doctrine was announced in the State of Min- 
nesota in the case of The State v. Dumphey, 4 Minn., 446, 
and also in the State of California, 10 Cal., 309, in the 


case of the People v. Murray. 


In the case above quoted from Minnesota it is said: ‘*The 
character of the deceased per se can never be material in the 
trial of a party for killing, because it is as great an offense 
to kill a bad man as it is to kill a good man, or to killa 
quarrelsome and brutal man as it is to kill a mild and in- 


offensive man. 


“The principle upon which this testimony is alone ad- 
mitted arises from some peculiar condition in which the 


facts of the killing leave the crime. 


Tf the facts as estab- 


lished free the case from uncertainty and doubt, and leave 
the killing an act of premeditated design on the part of 
the defendant, the quarrelsome character of the deceased 
can in no manner change the nature of the offense; but if 
circumstances surround the transaction which leave the 


intention of the defendant in committing the crime doubt- 
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ful, or evenly balanced, or in any manner indicate provo- 
cation on the part of the deceased, testimony of the quar- 
relsome character of the deceased would then become suf- 
ficiently part of the res geste to be admitted to explain or 
throw light upon the matter.” (State v. Dumphey, 4 Minn., 
445-446.) 

It may be deduced from these authorities that the gen- 
eral character of the deceased for violence may be proved 
when it would serve to explain the actions of the deceased 
at the time of the killing; that the actions which it would 
serve to explain must first be proved before it would be 
admissible as evidence; that if no such acts were proved 
as it would serve to explain, its rejection, when offered in 
evidence, would not be error; and that, if rejected whena 
proper predicate has been established for its admission, it 
is held to be error. (See Irvin v. The State, decided this 
Term.) This results in what has been previously attempted 
to be developed, that the general character of the accused 
for violence should be allowed to be proved, not as a sub- 
stantive fact, in whole or in part abstractly constituting a 
defense, but as auxiliary to and explanatory of some fact 
or facts proved to have occurred at and in connection with 
the killing, which tend to establish a defense when thereby 
aided by furnishing reasonable ground for the belief on 
the part of the slayer that he is then in immediate and 
imminent danger of the loss of his life from the attack of 
his assailant. It is observable in rnost of these cases that 
it is said that the evidence of character for violence is ad- 
missible in a doubtful case. It can hardly be meant by 
this that it is admissible only in a doubtful case of guilt; 
for if that is doubtful, there is no need of proof of charac- 
ter or anything else to help out the defense. (1 Whar. 
Crim. Law, sec. 644.) The explanation, it is submitted, is 
that the person killing is presumed to have committed 
murder by the act of killing, and in arraying the facts to 
establish that he acted in self-defense, if an act of the de- 
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ceased at the time of the killing is of doubtful import, or 
is otherwise of a character that it would be explained and 
construed more favorably for the accused by adding to it the 
proof of the character of the deceased for violence, then 
such proof is admissible. (1 Whar. Crim. Law, sec. 641, 
and cases cited.) 

The same rule would apply to the proof of the de- 
ceased’s habit of carrying arms when pertinent. (Jb.) 

It would be easy to cite authorities opposed to the admis- 
sion of such proof upon any condition or under any circum- 
stances as part of a defense. (3 Greenl., sec. 27, and note; 
1 Whart. Crim. L., see. 641, and note.) 

It is obvious, however, that in all the cases where it is not 
allowed to be proved as a distinct fact, its importance as 
part of the defense is fully appreciated and acted on by 
courts and juries where the transactions at the time of 
and connected with the killing develop and bring to light 
the violent character of the deceased. 

Our Criminal Code provides for the admission of the 
proof of the general character of the deceased, as a violent 
or dangerous man, when it has been proved that he had 
previously made threats against the life of the defendant, 
which threats are declared to be admissible, but “ not to 
be regarded as affording a justification for the offense, un- 
less it be shown that at the time of the homicide the per- 
son killed by some act then done manifested an intention 
to executethe threat so made.” (Paschal’s Dig., art. 2270.) 

Here the principal object is to provide for the admission 
of threats, and incidentally thereto is permitted the proof 
of the violent character of the deceased to give force to 
them, and both together, when proved, serve only to explain 
the object of an act done by the deceased at the time of 
the killing. 

The main object of this provision of the code was to 
settle a long-continued ,controversy in the courts of this 
State as to whether previous threats should be admitted at 
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all, and if admitted, what their force and effect should be; 
and whether or not a predicate should be first established 
for their admission by the proof of some act of the de- 
ceased which they would give point to and explain. 

This affirmative provision for the admission of the proof 
of the character of the deceased, as a dependent incident 
to threats that have been admitted to be proved, should 
not be held to operate as an exclusion of the proof of char- 
acter in any and all other instanees wherein it might be 
equally applicable and pertinent. 

In providing for the admission of previous threats it 
simply insured also the admission of that which was neces- 
sary to give them their proper weight and force, without 
prescribing anything, either for or against the admission 
of the proof of the violent character of the deceased, in 
aid of any other fact besides threats. 

This provision of the code, it is believed, is a re-enact- 
ment of the rules relating to threats, as adopted and prac- 
ticed as part of the common law in this State before the 
adoption of the Penal Code. (Landerv. The State, 12 Tex., 
474, 484.) © 

If our laws sanction the proof of the violent character of 
the deceased in aid of threatening words, it is difficult to see 
why it should not be equally allowed to be proved in aid 
and explanation of threatening acts done by the deceased 
at the time of the killing. 

It is scarcely necessary to go into an explanation of the 
condition of things in this country, which imperatively 
requires the admission of the proof of the character of the 
deceased for violence, in order to attain the ends of justice 
in the administration of the criminal law. It is well and 
generally known that there are some violent and dangerous 
men in this country, who are in the habit of carrying pis- 
tols belted behind them and in their pockets, who never 
think of fighting in any other waysthan with deadly weap- 
ons, who are expert in using them, and who, especially 
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when intoxicated, bring on and press to the extreme of 
outrage their deadly rencounters for causes and provoca- 
tions that would be regarded as utterly trivial by peacea- 
ble men, and that if one of such persons while engaged in 
an angry altercation should suddenly step back and rapidly 
throw his hand behind him it might readily be understood 
by those who saw it to mean that he was in the act of 
drawing a pistol to use it. The same act by one of the 
great mass of our peaceable citizens who are not in the 
habit of carrying weapons would suggest no such thought, 
and in such case the pistol would have to bé drawn and 
exhibited before any such thing would be conceived, unless 
there had been some very extraordinary provocation. 

This state of things here is a substantial reality, well 
known and ostensible to the perception of every one at all 
familiar with the subject, and men act upon it, and are 
compelled to act upon it, in defending themselves from 
deadly assaults. 

It is true the law requires a party killing to act under 
the responsibility to himself of acting soon enough to save 
himself from the loss of life or from serious bodily injury, 
such as mayhem, ‘on the one hand, and on the other the 
risk of exercising firmness and discretion to wait long 
enough until some act is done by the deceased at the time 
of the killing by which the jury trying the case will be 
satisfied, considering all the surrounding circumstances 
and the parties concerned, that the defendant had reason- 
able grounds to believe, and did then believe, that he was 
then in imminent and impending danger of being murdered 
or maimed by his assailant. (Paschal’s Dig., art. 2226.) 
And, although the attack may be unlawful and violent, if 
the act done by deceased indicated a “ less degree of per- 
sonal injury than killing and maiming,” then, before the 
killing can be fully justified or excused, it must be shown 
that ‘all other means were resorted to for the prevention 
of the injury, and the killing must take place while the 
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person killed is in the very act of making such unlawful 
and violent attack.” (Paschal’s Dig., art. 2228.) This dis- 
tinction and difference in the rule as made by our code, 
depending upon the degree of injury intended by the de- 
ceased as manifested by his acts, is very important practi- 
eally to be observed. 

It may avoid repetition by noticing here that this dis- 
tinction was not properly observed in the otherwise very 
excellent charge of the court below, which is as follows: 
“The defendant may also justify himself in the killing 
by evidence showing: Ist, that the deceased made an un- 
lawful and violent attack upon him; 2d, that the attack so 
made was of such a nature as to have produced in the mind 
of this defendant a reasonable expectation or fear of death 
or some serious bodily injury; 3d, that this defendant re- 
sorted to all other means to prevent the injury; 4th, that 
deceased was killed while in the very act of making such 
unlawful and violent attack. And unless all four of these 
propositions affirmatively appear in evidence the defendant 
eannot be justified on the ground of an unlawful and vio- 
lent attack upon his person.” 

The second proposition above quoted is not contained in 
tlfe article of the code to which the other three relate. (Art. 
2228, Paschal’s Dig.) By this article, 2228, it is intended 
to provide the rule that where any other unlawful and vio- 
lent attack is made than one in which the acts of the de- 
ceased manifest the intention to murder or maim, (or to 
commit rape, robbery, arson, or theftat night,) defendant is 
required to resort to all other means before killing his as- 
sailant for the prevention of the injury, because in such an 
attack it is presumed that there may be time and oppor- 
tunity to resort to other means. But, as provided for under 
the preceding article, 2226, where at the time of the killing 
“some act has been done by the deceased showing evidently 
an intent to commit such offense,” (murder or maiming,) 
then and there, in that event, the party thus attacked need 
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not resort to other means before killing his assailant, be- 
ca‘7se It is presumed in such a case that the party’s safety 
depends upon his prompt action in killing his adversary. 
Thus, when an unlawful and violent assault is committed, 
the degree and character of injury intended by the assailant, 
as then indicated by his acts then done, is made the test 
of whether the party attacked may at once kill his assail- 
ant or must resort to all other means for the prevention of 
the injury before killing him. This confusion from blend- 
ing the two rules might have been obviated by giving the 
3d charge asked by defendant’s counsel, which was refused 
by the court only upon the ground that it was deemed to 
have been “substantially given.” 

To return to the evidence excluded, it is proper to notice, 
on account of the intimate relations between threats and 
the general character of the deceased, that by our code 
threats are admissible as independent evidence without 
first having established a predicate for their admission by 
the proof of acts done at the time of the Billing, to which 
they might give additional force, subject to having their 
effect as evidence subsequently explained away and de- 
stroyed by the charge of the court in the absence of evi- 
dence tending to prove such acts. 

In the case of the proof of general character of the de- 
ceased there must be a predicate established by evidence 
already submitted tending to prove threats of the deceased, 
or some act done by him at the time of the killing, which 
it would aid or give force to, as heretofore explained; and 
when admitted it would be proper and not charging on 
the weight of evidence for the court to explain to the jury 
the object of its admission as auxiliary and explanatory of 
the threats or acts to which it was pertinent, and to be not 
of itself independent evidence of a defense. 

The evidence exhibiting the acts of the deceased at the 
time of the killing constituted a predicate for the admis- 
sion of the proof of the general character of the deceased 
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as a violent and dangerous man, and that he was in the 
habit of carrying weapons, and upon that ground such 
proof should have been admitted. 

There is also a bill of exceptions in the record by the 
defendant as to the ruling of the court in the selection of 
the jury, which recites the facts as follows: 

“‘ After the State had passed severally upon Mitch Gray, 
R. H. Linsey, and James H. Davis, and before said jury 
had fully been made up, the court permitted the district 
attorney to challenge each of said jurors peremptorily and 
had them to stand aside, to which defendant excepts ;” to 
which the judge annexed the following explanation in 
giving and signing the bill of exceptions, to wit: “the 
ruling of the court was, that the State or defendant could 
challenge any juror, although accepted, when a new juror 
was chosen, until their challenges respectively were ex- 
hausted.”’ 

Upon the trial of a capital offense a special venire facius 
is issued for persons, not less than thirty-six nor more than 
sixty, for the purpose of forming ajury. (Paschal’s Dig., 
art. 3016, and following.) 

It is further provided that, “in forming the jury, the 
names of the persons summoned shall be called in the order 
they stand upon the list, and if present, shall be tried as to 
their qualifications, and unless challenged, shall be impan- 
eled.”’ (Paschal’s Dig., art. 3024.) By this we understand 
that they are to be challenged, either for cause or peremp- 
torily, severally as each one is determined by the court to 
be a qualified juror, which is to be continued one by one 
until the jury is fully formed to the number of twelve. 
We know of no law or established practice under the 
law which sanctions the peremptory challenge of a juror 
by either party when thus placed on the jury, whether 
it is full or not. There may be discretion in the court 
for excusing or standing aside a juror after he is thus se- 
lected for some good cause shown at the time why the 
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juror cannot or ought not to serve on that jury. Wedo 
not think, therefore, that the mode of selecting the jury that 
was adopted in this case is warranted by the law of this 
State. 

For the several errors that have been pointed out, and 
particularly for that of excluding the evidence offered to 
prove the general character of the deceased for violence, 
and that he was in the habit of carrying weapons, the 
judgment must be reversed and the cause remanded. 


REVERSED AND REMANDED. 





E. H. Cusuine v. P. R. Smita & Co. 


1. PARTNER. LIABILITY OF.—T'wo firms of the same firm name did bu- 
siness in the same town; defendant, who was a partner in one firm 
but not in tne other, was sued asa member of the firm to which he did 
not belong for the value of goods that had not been purchased by 
him individually nor by his authority: Held, that he could only be 
held liable asa partner in the firm to which he did not belong where 
the two firms conducted their business in such manner as to justify 
the conclusion by their customers that there was an identity of in- 
terest. 

2. PARTNER.—Every one who authorizes another to believe him a 
partner is, as to the person so authorized, a partner, but the author- 
ization must be such as would be regarded sufficient by a reasonable 
and fair man; amere conjecture that a man is a partner, though 
based on circumstances tending that way, is not sufficient. 

3. LIABILITY OF PARTNER.—A merchant who sells goods to one know- 
ing him to be a member of two different firms, for either of which 
the goods sold would be suitable, should ascertain by inquiry with 
which firm he is dealing, and if he fails to make such inquiry, he 
eannot hold the firm for which the goods were not purchased 
responsible. 

1, PLEADING.—The denial by a defendant of a partnership is not in the 
nature of a plea of non est factum, and need not be verified by oath. 


APPEAL from Brazos. Tried below before the Hon. J. 
M. Onins. 
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Before the institution of this suit there was in Bryan a 
banking and commission house composed of O. P. Bowles 
and P. R. Smith, doing business under the firm name of 
P. R. Smith & Co. There was also a house doing a gen- 
eral business in merchandise composed of P. R. Smith, J. 
J. Adams, C. A. Sterne, and John W. Coulter, under the 
firm name of P. R. Smith & Co. also. 

These two houses, doing separate and distinct business, 
for alittle while occupied different portions of the same 
building, but subsequently the banking house removed to 
other premises. Each house had an advertisement in the 
local papers setting forth its business and the nature and 
character of its dealings. O. P. Bowles had no interest of 
any kind in the mercantile house, and did not hold himself 
out to the public as having any interest in it. P.R. Smith 
was a partner in both houses. 

During the years 1871, 1872, E. H. Cushing sold sundry 
goods, wares, and merchandise to P. R. Smith & Co. These 
goods were such as are usually bought and kept on hand 
in country stores. They were ordered and received by the 
mercantile house of P. R. Smith & Co., of which O. P. 
Bowles was not a partner, and used by it in its usual 
business. 

On the 4th day of October, 1872, E. H. Cushing brought 
a.suit to recover the value of those goods against P. R. 
Smith, O. P. Bowles, C. W. Sterne, John W. Coulter, and 
J. J. Adams. 

O. P. Bowles answered, denying his partnership in the 
firm to whom the goods were sold, and who received and 
used them. 

P. R. Smith, C. A. Sterne, and J. W. Coulter made de- 
fault. Subsequently the defaults were set aside and the 
suit dismissed as to Smith and Adams, and after a trial 
and verdict in favor of O. P. Bowles and Coulter, judg- 
ment was rendered against the plaintiff in favor of the de- 
fendant. No issue of fraud was made. 
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John J. Kimbrough, for appellaut, cited 1 Story on Cont., 
31-61; Pars. on Part., 31-61; Story on Part., 103 ; Crozier 
v. Kirker,4 Tex., 258; Devine v. Martin, 15 Tex., 31; 
Powell v. Messer, 18 Tex., 401; Burnley v. Rice, 18 Tex., 
481. 


Hancock, West & North, cited 1 Pars. on Cont., 2d Ed., 
134; Id., 150; McFarland v. Wofford, 16 Tex., 609; Me- 
Alpin v. Cassidy, 17 Tex., 449; Burleigh v. Parton, 21 
Tex., 586; Fowler v. Davenport, 21 Tex., 634; Compton 
v. Stage Co., 25 Tex. Supp., p. 78. 


Reeves, AssocraTE Justice.—This suit was brought by 
appellant to recover the value of certain goods and mer- 
chandise sold to P. R. Smith & Co., composed of O. P. 
Bowles and the other defendants, as charged in the petition. 

The defendant, Bowles, in his answer sets up as a defense 
to the suit that there were two firms in the town of Bryan 
doing business under the firma name of P. R. Smith & Co.; 
that one of said firms did a banking, exchange, and com- 
mission business, of which he, Bowles, was a member, and 
that P. R. Smith was the other and only member of this 
firm; that the other firm of the same name, composed of 
P. R. Smith and others, were dealers in dry goods and 
general merchandise; of this firm he was not a member, 
and that it was to this»last-named firm the plaintiff sold 
his goods. 

If the goods were sold to the company of which O. P. 
Bowles was a partuer, or if he held himself out asa partner 
and thereby induced appellant to give credit to the partner- 
ship, he would be liable as a partner, whether actually so or 
not. The usual proof of partnership, says Greenleaf in his 
Treatise on Evidence, is by the evidence of clerks or other 
persons who know that the parties have actually carried 
on business as partners. (Vol. 2,479.) There are other 
modes by which a partnership may also be proved against 
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parties, as by their declarations and admissions, their habit 
and course of dealing and conduct, inducing others with 
whom they have dealt to consider them as partners. (2 
Greenl. Ev., § 483.) Parsons in his work on Merecan- 
tile Law says, “Persons may be partners as to third 
parties or strangers who are not partners inier se. The 
latter question would generally be determined by the in- 
tention of the parties as drawn from their contract, whether 
oral or written, under the ordinary rules of evidence and 
construction. But whether one is liable asa partner to 
one who deals with the firm must depend in part upon his 
intention, but more upon his acts, for if by them he justi- 
fies those who deal with the firm in thinking him a part- 
ner in that business, he must bear the responsibility, as if 
he declare that he has a joint interest in the property or 
conducts the business of the firm as a partner, accepting 
bills or the like.” (P. 167.) 

The evidence shows that Bowles was not a partner in the 
commercial firm of P. R. Smith & Co., as between the par- 
ties themselves, whatever may have been his relation and 
obligatious to third persons in their dealings with the firm. 
P. R. Smith says that himself and Bowles composed the 
banking and exchange firm of P. R. Smith & Co., and that 
he, P. R. Smith, alone composed the firm of P. R. Smith 
& Co. in the dry goods business, and that there was no con- 
nection between the two houses. Smith is corroborated 
by Adams and Sterne, except in the statement that they 
and J. W. Coulter were also partners with Smith as deal- 
ers in the dry goods firm of P. R. Smith & Co. The state- 
ment of Smith, that the others received a part of the profits 
of the business, may have made them partners as they un- 
derstood it. Both Adams and Sterne concur in saying that 
the goods were purchased for the mercantile firm of which 
Bowles was not a member. There was no proof of any 
admissions or declarations, either by Bowles or the other 
parties, whether they are regarded as clerks or partners, 
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that he, Bowles, was a member of the firm that purennend 
the nods. 

We think the evidence fails to establish a partnership 
inter se. 

If Bowles can be held liable as a partner to appellant, 
his liability must arise by implication from the course of 
dealing between the parties and his own conduct, by which 
appellant was authorized to consider him a partner. 

It is said to hold one’s self out to the world means so to 
hold one’s self out as to justify anybody and everybody in 
believing him a partner. (Parsons on Part., 119.) “Thus, 
if a person should expressly hold himself out as a partner, 
and thereby should induce the public or particular persons 
to give credit to the partnership, he would be liable as a 
partner for the debt so contracted, although he should in 
reality not bea partner.” (Story.on Part., 65.) | 

It was shown on the trial that the eseds were of a kind 
frequently bought by commission merchants, and that some 
of the goods may have been used by the banking house; 
that the firm name of P. R. Smith & Co. was over the door, 
and part of the time both branches were carried on in the 
same house, the banking business being done up stairs 
during that time. In the bill or letter heads and published 
cards appears the firm name of “P. R. Smith & Co., bank- 
ers and commission merchants,” “C. A. Sterne and J. J. 
Adams, {late J. J. Adams & Co.,) with P. R. Smith & Co.,” 
followed by advertisement of dry goods, &c., on hand. The 
evidence for the defendant has been noticed in another con- 
nection, to which may be added the statement of C. A. 
Sterne, one of the partners, that the goods were bought on 
Adams’ order, and in part by himself. 

Bowles’ name does not appear in the published cards or 
the letter heads of the company. The names of P. R. 
Smith, C. A. Sterne, and J. J. Adams do appear,-and 
to them the public or individuals may have had notice, but 
certainly not as to O. P. Bowles, whose name was not dis- 
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closed. (Compton v. The Western Stage Company, 25 
Tex. Supp., 78; McFarland v. Wofford, 16 Tex., 610.) 

The evidence, we think, fails to bring Bowles under a 
general liability by merely being a partner in a company 
having the same firm name. <A party may incur that lia- 
bility where the business is conducted in such a way as to 
justify the inference of an identity of interest between the 
parties. And it was so held in the case of Spencer v. Bill- 
ing, 3 Camp., 310. This, it is thought, is not a case of that 
character. Besides, the jury, under the evidence and the 
charge of the court, have found that Bowles was not liable. 

It does not appear that Bowles held himself out specific- 
ally to appellant, or that appellant knew that he was a 
member of either firm, or that he sold the goods to the 
firm believing that Bowles was a partnex, 

Where a party holds himself out as a partner when he 
really is not one, the rule, says Parsons, must be that every 
one who authorizes another to believe him a partner is, as 
to the person so authorized, a partner; but it must also be 
true that this authorization must be such as would be so 
regarded by a reasonable and fair man; and a mere cou- 
jecture that a man is a partner, even from circumstances 
tending that way, is not sufficient to hold him as such. 
‘(Pars. on Part., 123, 124; Baker & Hart v. Nappier and 
Wife, 19 Ga., 520.) 

In this case the court say: “A merchant in dealing with 
a person known to him to be a member of two different 
firms and in respect to goods suitable to either firm, would 
in general be in the exercise of no more than ordinary care 
if he called on that person to know which was the firm he 
was dealing for. And if, without making such inquiry, 
the merchant should sell the person the goods, thinking 
him to be acting for one firm when he was acting for the 
other, the merchant could in general hold only the firm 
for which the person was really acting liable.” 

Appellant says that he was not aware of the withdrawal 
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of Bowles from the firm until late in the spring of 1872, 
at about the time the credit of the firm began to be ques- 
tioned. It is well settled, if a known partner should 
silently withdraw from the partnership without giving no- 
tice, he would still remain liable to persons who should 
continue to deal with the firm upon the faith that he still 
remained a partner. But this is not applicable to the pres- 
ent case. Appellant’s account with Smith & Co. had been 
closed, and appellant was not seeking to hold Bowles re- 
sponsible for goods sold the firm »fter his withdrawal from 
it. (Story on Part., 65.) 

To hold Bowles bound it must be shown that he was ¢ 
partner in the firm that purchased the goods, or if he was 
not in faet a partner, that he so held himself out to the 
public at large, or to appellant in particular, as authorized 
him to believe he was a partner, and thereby induced him 
to make the sale and part with his goods. 

The jury in effect find that he was not liable in either 
phase in which it was sought to charge him as a partner. 
Under the previous and well-established rulings of this 
court we cannot say that their verdict is unsupported by 
the evidence. 

If the charge to the jury was not satisfactory objection 
should have been taken to it at the time it was given, or 
further instructions should have been asked. This was 
not done, and it not appearing that the jury was misled by 
the charge, the objection comes too late. (Converse v. 
McKee, 14 Tex., 20; Farquhar v. Dallas, 20 Tex., 200; 
Thompson v. Payne, 21 Tex., 621.) 

We do not understand the judge as charging that a part- 
ner is not responsible for the contracts of the firm unless 
he is known to the creditor of the firm as a partner. The 
charge is not liable to that objection. Nor did the court 
err in admitting the evidence offered by the defendant in 
support of his answer because it was not sworn to, or be- 
cause no predicate was laid for the admission of the evi- 
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dence. The cases in which it is necessary to support the 
plea or answer by the oath of the party are specified in 
articles 1443 and 1444, Paschal’s Digest. These articles do 
not apply to a case like the present one. The partnership 
was put in issue by the pleadings without being sworn to. 
(Compton v. Western Stage Co., 25 Tex. Supp., 78; Fow- 
ler v. Davenport, 21 Tex., 634.) 
The judgment is affirmed. 
AFFIRMED. 





CaLvin Tuompson v. Tue State. 


1. GRAND LARCENY—INDICTMENT.—In an indictment for theft of 
several articles of the aggregate value of over twenty dollars, it is 
sufficient to allege such aggregate value. It is not necessary that 
the separate value of each article be set out. 

2. SAME—EVIDENCE.—But to cdnvict upon such indictment, the testi- 
inony must show the theft of all the articles alleged to have been 
stolen. 

3. RECENT POSSESSION OF STOLEN PROPERTY.—It is error to charge 
the jury that mere possession of property recently stolen is prima 
facie evidence of theft, which devolves upon the defendant the 
necessity of explaining such possession. 

4, SAME.—The rule in such ease is, that the possession of property re- 
cently stolen is evidence against the accused, which is to be taken 
and considered by the jury in connection with the other testimony 
in the case. 

5. SAME—CLAIM BY DEFENDANT OF RIGHT TO PROPERTY STOLEN.— 
Where there is evidence that the accused set up claim to property 
for the theft of which he is upon trial, the intent of the taking by 
the defendant should be submitted to the jury by the charge of the 
court. 

6. ARGUMENT OF COUNSEL should be restricted to a discussion of the 
facts of the case and the conclusions legitimately deducible from the 
law applicable to them. 


AppEAL from Bastrop. Tried below before the Hon. J. 
P. Richardson. : 
Calvin Thompson was indicted for theft of ‘‘four bar- 
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row hogs and two sow hogs of the a 
thirty dollars.” 

Ov the trial the owner of the hogs testified that his 
“hogs were missing about first of April, 1874. Some 
time about the first of July the two sows came home 
without the others and in the mark of the defendant.” 

* * When the two sows came back I told Jim Wil- 
liams, a freedman, who was living with me, to go to the 
defendant’s house and look for my hogs. In a day or two 
Williams told me he saw four of my hogs in a pen on the 
premises of the defendant. I then applied for a search-war- 
rant and went to defendant’s house. This was about 6th 
July; found four hogs in defendant’s pen, being the four 
barrows described in the indictment.” 

There was a conflict in the evidence as to ownership. 
Thompson’s claim to the hogs had been public, and no 
attempt at concealment of the hogs was shown. ‘No other 
evidence was given as to the two sows. 

M. W. Trigg, for defendant, testified that some time in 
the spring of 1874 defendant came to witness for advice 


ggregate value of 


about a lot of his hogs that had come up with their mark 
changed. Witness advised him he had better go slow 
ubout taking hogs—to put up the hegs and keep them 
until somebody came and claimed them, in which event 
he could try the right of property in the hogs. This was 
before the arrest. 

Hi. J: Wamel, for defendant, testified that he was a jus- 
tice of the peace in Bastrop county; that about the last of 
March or first of April witness went to defendant’s house 
to see about the election, which was soon to come off; 
while there defendant called the attention of witness to 
and asked witness to look at some of his hogs, the marks 
of which had been recently changed. The defendant asked ° 
Witness what he must do about them. Wituess told de- 
fendant to put them up in a pen and let the persou who 
had changed the mark come and ciaim them; that in that 
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way the party could be caught and prosecuted. These 
hogs were the same described in the indictment. 

The judge, after defining theft and its punishment, 
charged the jury as follows: “If hogs are going at large 
in their range, they are in possession of the owner, and if 
they are taken. from the range, they are taken from the 
possession of the owner. 

“Possession of property which has been recently stolen 
is prima facie evidence of theft, and it devolves upon the 
defendant to explain such possession so as to rebut that 
presumption or so as to raise a reasonable doubt in your 
minds of his guilt. 

“Tf the defendant took the hogs in good faith, believing 
them to be his own, then he is not guilty of theft, and you 
should return a verdict of not guilty.” 

The defendant asked the following instructions: 

“ A preponderance of testimony in favor of the State in : 
a criminal prosecution for theft as to the title to the prop- 
erty is not sufficient to warrant a conviction. 

‘* But when there is a conflict of testimony relative to the 
title in order to convict the defendant of theft, the State 
must show beyond a reasonable doubt that the defendant 
took the hogs in the indictment not only unlawfully but 
fraudulently.” 

Which was refused by the judge because “sufficiently 
given in the general charge, so far as it applies to this case.” 

In the concluding argument by the district attorney it 
was insisted that the fact that the other witness, Wamel, 
acting justice of the peace, held the witness to bail, was 
evidence that said Wamell thought him guilty, to which 
the defendant objected upon the ground that the argument 
was not fair and legitimate, as the defendant could not 
reply, and appealed to the court, but the court in the pres- 
ence of the jury told the district attorney to proceed. 

The jury found the defendant guilty, and assessed his 
punishment at two years’ confinement in the penitentiary; 
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upon this, judgment was rendered. Motions for new trial 
and in arrest of judgment were overruled and defendant 
appealed. 


Jones, Sayers & Russeli, for appellants. 
A. J. Peeler, Assistant Attorney General, tor the State. , 


Moore, Associate Justice.—Whenever the value of the 
property alleged to have been stolen is an element for de- 
termining the grade of the offense or the extent of its pun- 
ishment, it is unquestionably necessary to allege in the 
indictment the value of the stolen property. Obviously, 
therefore, when the difference between grand and petit 
larceny is distinguishable merely by the value of the prop- 
erty stolen, not only must its value be stated, but where 
several articles are stolen, unless the value of each article 
stolen is alleged instead of the aggregate value of the 
whole, if there is a failure in the proof of the larceny of 
some of them, a general verdict would not be justified by 
the evidence or warrant a judgment, because in such case 
the indictment would not show the value of the articles 
proved to have been stolen or the grade of offense of which 
the defendant should be adjudged guilty. It is therefore 
generally customary, and is certainly more prudent, to al- 
lege the separate value of the articles stolen, rather than 
to charge merely their aggregate value. Still, if the indiet- 
ment is in all other respects sufficient, on sound reason it 
cannot be held to be defective merely because it alleges 
the aggregate value instead of the several individual values 
of the articles charged to have been stolen. That under 
such character of indictments parties may escape convic- 
tion for the lesser grade of offense, is an objection to the 
policy, and not to the legal sufficiency of such indictments. 

Sut while we do not think the motion to arrest the judg- 
ment ou this ground should have been sustained, we think 
the application for a new trial should have been granted, 
because the verdict is not warranted by the evidence. In 
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all ordinary criminal cases it is said that a general verdict 
of * guilty ” is a finding for the State of everything which 
is well charged in the indictment. Thus, it finds that_ 
the defendant stole every article specified in the indict- 
ment, and that they are of the value charged. If the evi- 
dence is not sufficient to warrant these conclusions, then 
it cannot be said that a general verdict which imports them 
is justified by it or should be sustained. In this case there 
certainly can be no pretense that the testimony in the - 
record will warrant the conviction of appellant for stealing 
the two sows. “ That they came home some time about 
the first of July in the mark that defendant gives,” which 
is all the testimony, is altogether insufficient to sustain the 
verdict as to them, is too obvious. for comment. Yet the 
only testimony as to value was with reference to the ag- 
gregate value of all the hogs as laid in the indictment. 
And even as to the four barrow hogs, while there is much 
and, strongly conflicting testimony as to which of the claim- 
ants was the owner of them, there is little, ifany, credit to be 
given to appellant’s witnesses, which warrants the belief 
that they were fraudulently and feloniously taken by him. 

In view of the facts of this case and the issue presented 
by them, there was error in the charge given by the court 
as well in its refusal to give that asked by the defendant. 
When property is shown to have been recently stolen and 
there is no question as to its title, but the point in dispute 
is whether the defendant is the thief, unquestionably proof 
of possession of the property by the defendant shortly 
after it was stolen may be adduced as evidence tending to 
prove defendant guilty of the theft. But even then it is 
not strictly correct to charge the jury that mere possession 
of property recently stolen is prima facie evidence of the 
theft, which devolves upon the defendant the necessity of 
explaining such possession, so as to rebut the presumption 
or raise a reasonable doubt in the minds of the jury of de- 
fendant’s guilt. 
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Such charge reverses the rule as to the burthen of proof, 
and transfers it from the State to the defendant. The 
charge in effect tells the jury, if defendant is shown to 
have been in possession of the stolen property, they should 
find a verdict against him, unless he can rebut the pre- 
sumption or raise a reasonable doubt in their minds of 
his guilt, while the true rule is that the possession of 
property recently stolen is evidence against the accused, 
which, like all other evidence, is to be taken and consid- 
ered by the jury in connection with the other testimony in 
the case. And unless the jury, on consideration of it in 
connection with the other evidence before them, are satis- 
fied of the guilt of the accused beyond all reasonable doubt, 
they should acquit him. In this case there was no contro- 
versy in regard to the possession of the four barrows in 
question. Appellant not only admitted possession, but 
claimed them as his property, and supported his claim by 
strong testimony tending to establish its truth. Under 
such circumstances, the issue upon which the case should 
have been decided was whether the hogs, if not his prop- 
erty, were taken by the defendant, believing them to be 
his, or whether he took them fraudulently and with the 
intent to deprive the owner of them. This issue is clearly 
presented in the charge asked by appellant and it should 
have been given. 

The character of discussion indulged in by the district 
attorney in his concluding address to the jury, as shown 
by the bill of exceptions, was not justified or warranted by 
the evidence in the case or what had been said by appel- 
lant’s counsel, to which it is claimed to have been a legiti- 
mate response. And such line of argument should not 
have been insisted upon by him or allowed by the court 
when objected to by defendant’s counsel. But whether it 
was, notwithstanding the charge of the court in reference 
to it, given at the instance of defendant, calculated to do him 


such injury as should, if it stood alone, require a reversal 
18 
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of the judgment, need not on the present occasion be de- 
cided, as this must be done for the reasons already stated. 
We deem it, however, of sufficiently grave importance 
and so highly objectionable as to require the decided con- 
demnation of the court. Zeal in behalf of their clients, or 
desire for success, should never induce counsel in civil 
causes, much less those representing the State in criminal 
cases, to permit themselves to endeavor to obtain a verdict 
by arguments based upon any other than the facts in the 
.case andthe conclusions legitimately deducable from the 
law applicable to them. 
The judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 





Joun O. Rowtett v. JAMES N. Lanz. 
Danret O. Row.ett v. Same. 


1, CONDITIONAL PROMISE.—An obligation to pay a certain sum “tat the 
earliest possible moment” is conditional, and it devolved on plaintiff 
suing on the obligation to prove the ability of the maker to pay the 
debt. 

2. GARNISHEE’S LIABILITY is dependent upon the judgment rendered 
against the defendant. The reversal of such judgment annuls a 
judgment against a garnishee in the same proceedings. 


AppgaL from Fannin. Tried below before the Hon. John 
C. Easton. 

Lane brought suit against John O. Rowlett on an obli- 
gation set out in the opinion. A writ of garnishment was 
sued out and served on Daniel O. Rowlett. 

Judgment was rendered upon a verdict against the de- 
fendant, and by default against the garnishee, from which 
both defendant and garnishee appealed. 
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Richard B. Semple, for appellants. 
No counsel for appellee. 


Devine, Associate Justice.—The appellee brought suit 
on the following obligation : 


“* $300. INDIANOLA, June 1st, 1868. 

“For all dues up to this date I am indebted to James 
N. Lane three hundred (300) dollars in currency, which I 
promise to pay at the earliest possible moment. 

*‘ Joun O. Row tert.” 

The petition alleged, in consideration of plaintiff’s agree- - 
ing to delay bringing suit on the alleged indebtedness, 
defendant, subsequent to the execution of the instrument, 
agreed and promised plaintiff to pay him the debt in Fan-’ 
nin county. 

On the trial there was a conflict of evidence as to pay- 
ments made by defendant. The jury found for plaintiff 
the amount set forth in the paper sued on and interest to 
date of verdict. 

The assignments of error are the grounds set forth in the 
motion for a new trial, “that the verdict of the jury is 
contrary to the law,and that the verdict of the jury is con- 
trary to the evidence.” 

The plaintiff relied on the agreement of defendant prom- 
ising “to pay at the earliest possible moment.” This 
might embrace the agreement to pay instantly. That it was 
not understood in that sense either by plaintiff or defendant 
can be readily inferred from plaintiff’s statement in his 
original petition that defendant was to have time to go from 
Indianola to Fannin county before suit could be brought, 
and it is shown by the averments in plaintiff’s amended 
petition that in 1869 defendant, in the town of Bonham, 
promised to pay said due bill or note, and “did at the time 
and place aforesaid acknowledge to the said Lane it was 
possible for him to pay the said due bill or note.” 
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The plaintiff, however, fuiled to prove either the promise 
to pay or that defendant was able, or, in the language of 
his allegation, that it “ was possible for him to pay.” With- 
out this proof plaintiff could not recover, and the verdict 
rendered in his favor was contrary to the law and the evi- 
dence. The case of Salinas v. Wright, 11 Tex., 576,. is 
decisive of the question and controls this case. The prom- 
ise to pay was conditional, and it was incumbent on plaintiff 
to prove the ability of defendant to pay the debt. The 
judgment is therefore reversed and the cause is remanded. 
The judgment rendered against D. O. Rowlett, garnishee, 
for the amount of the judgment for his failure to answer, 
and from which he has appealed, being dependent on the 
judgment rendered against the appellant, John O. Rowlett, 
falls with it and is reversed. 

REVERSED AND REMANDED. 


JEFFERSON Perak v. EvizaBetH Lyncu. 


1. PRACTICE IN SUPREME CoURT.—Where the transcript has been 
withdrawn and an assignment of errors copied into it, but not au- 
thenticated by the clerk's certificate, such assignment of errors can- 
not be considered, and a motion to dismiss will be allowed. 

2. SameE.—It has been the long-established practice to permit transcripts 
filed before the time required by law, on application of the party 
filing them, to be withdrawn to perfect them by supplying deficien- 
cies and correcting irregularities ; but such amended transcripts must 
be re-filed and treated as a case pending from the latter date. 


AppgAL from Dallas. Tried below before the Hon. H. 
Barksdale. 


Hughes ¢ Tucker, for motion to dismiss. 
Field g Stevens, for appellant. 


Moore, Associate Justice—(On motion to dismiss for 
want of an assignment of errors.) 
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The appeal in this case was perfected on the 17th of 
July, 1874. From the indorsements on the record it 
seems to have been demanded on that day and forwarded 
on the 25th of July, 1874, to this court and filed here Au- 
gust 6th, 1874, though by law it was not required to 
have been filed until May 10th, 1875, the day during the 
present term of the court, on which, by the assignment of 
the docket as made by order of the court, cases from the 
county of Dallas were called. 

Accompanying the motion of appellee to dismiss this 
case for want of an assignment of errors, there is an affi- 
davit of one of his counsel that he had examined the trans- 
cript since it was filed in this court, and that there was at 
that time no assignment of errors in it, that one of the . 
attorneys for appellant told him “that he had discovered 
that it was necessary in our practice in Texas to file an 
assignment of errors and have it in the transcript, which 
he was not aware of when he sent up the transcript, and 
that he had no assignment of errors in the transcript, and 
was going to send to Austin for the transcript and have 
one inserted. This he afterwards told me (affiant) he had 
done.” An affidavit of the deputy clerk of the District 
Court of Dallas county is also filed, to the effect that the 
attorney of appellant on or about the 24th of April, 1875, 
brought to him the transcript of the record of this case 
which bore upon it at the time the file-mark of this court, 
and told him that he had omitted to file in said cause an 
assignment of errors, and then handed him a paper pur- 
porting to be an assignment of errors, und requested affiant 
to copy the same and attach said copy to said trans- 
cript and return it to him, which he did. Said deputy 
clerk states, however, that he did not file said purported 
assignment of errors, nor is there any file-mark upon it 
showing that it was ever filed in the District Court of Dallas 
county. 

It has been the long-established practice of this court to 
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permit transcripts filed before the time required by law, on 
application of the party filing them, to be withdrawn or 
taken from the files of the court to perfect them by sup- 
plying deficiencies and correcting irregularities in making 
up the transcript, so as to obviate the necessity of a certio- 
rari, or prevent a dismissal of the case. But where the 
transcript is corrected and returned to this court, it must 
be re-filed and treated not as a case pending in this court 
from the date of the original filing, but from that on which 
it was filed after its correction and return as aforesaid. 
Evidently, therefore, if application had been made by ap- 
pellant to withdraw this transaction from the files of the 
court prior to the 10th day of the present month, for the 
purpose of incorporating in it a copy of an assignment of 
errors filed in the District Court subsequent to the for- 
warding of it to this court, it would have been granted. 
But if this course had been taken, the certificate to the 
transcript, when it was brought back, should show that it 
was a correct transcript of the record and proceedings in 
the case at the date of the certificate to the amended 
or perfected transcript. If it did not, the record, when 
brought back to the court, would be upon its face even 
more defective than as osigiually filed. 

On an examination of this transcript we find appended 
to it the certificate of the district clerk, by his said deputy, 
of date of July 25, 1874, “that the foregoing 78 pages 
contain a full and complete transcript,” &¢. The copy of 
the assignment of errors, which he says in his affidavit he 
attached to the record about the 24th of April, 1875, is not 
included in said seventy-eight pages. This certificate can- 
not, therefore, be properly held to apply to it. 

But we find pasted into the transcript, between page sev- 
enty-eight and this certificate, two additional pages, which 
contain what purports to be an assignment of errors, but 
without a certificate showing that it is a copy of an assign- 
ment of errors on file in the District Court. It is obvious, 




















1875.] Herren v. LANE. 279 





Statement of the case. 





therefore, that these two pages cannot be regarded as form- 
ing any part of the transcript of the record in this case, 
and that they were improperly inserted in it. 

The candor and frankness with which the attorney for 
appellants and the deputy clerk seem to have stated the 
facts, and that the end intended to be accomplished might 
have been easily attained by an observance of the rules of 
practice of the court, shows that no intentional wrong was 
designed. This, however, does not excuse, much less jus 
‘tify, the course they have pursued, or warrant our passing 
over without comment such an unauthorized and unwar- 
ranted alteration of the records of this court. 

There being no assignment of errors in the transcript of 
the record certified to this court, the motion to dismiss is 
sustained. 


DISMISSED. 





G. W. Herren et at v. R. N. Lane. 


1. AMENDMENT TO PETITION AFTER PLEA IN ABATEMENT.—Where 
suit was brought against the principal in a bond as a transient per- 
son joined with his sureties residing in another county, and the de- 
fendants pleaded in abatement, it was competent for plaintiff by 
amendment to allege the residence of the principal to be in the 
county where suit was brought; he is not concluded by the aver- 
ment in the original petition. 

2. RESIDENCE.—See facts held sufficient proof of. 

3. LIABILITY OF SURETIES ON OFFICIAL BOND.—Sureties on the official 
bond of an officer are not liable for moneys misapplied before the 
date of such bond. But in a suit on such bond, accompanied by an 
account as part of the petition, which showed an indebtedness of the 
officers at the date of the bond, it is held, upon proof of such account, 
that the presumption is that such funds were in the hands of the 
principal officially, and it devolved on the sureties to prove the mis- 
appropriation of the money prior to the execution of the bond, 


ApprAL from Travis. Tried below before the Hon. J. 
P. Richardson. 
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R. N. Lane, appellee, was the United States collector of 
internal revenue for the 3d district of Texas; G. W. IIet- 
ten, one of the appellants, was appointed his deputy to act 
for him in the counties of Comal and Ilays. This appoint- 
ment was made on the 27th day of April, 1867, and on that 
day Hetten, us principal, executed his bond to Lane for the 
faithful performance of his duties as deputy, with Theo- 
dore Kester, John F. Torrey, and Franz Moureau as his 
sureties, in the sum of $10,000. 

On the 8d day of November, 1871, Lane brought suit in 
the District Court of Travis county against Iletten and his 
sureties for a breach of the conditions of said bond, claim- 
ing that Hetten, as deputy, had collected, failed to turn 
over and account for, and had appropriated to himself 
moneys had and received by virtue of his office, amount- 
ing in the aggregate to the sum of $4,857.09. He also 
filed with his petition an account current between himself 
and Hetten. 

The following portions of the original petition were relied 
on to give jurisdiction, to wit: ““ Your petitioner, R. N. 
Lane, a citizen of Travis county and State of Texas, com- 
plaining of Gustavus William Hetten, who signs his name 
G. W. Hetten, Theodore Kester, John F. Torrey, and 
Franz Moureau, the last three of whom are citizens of the 
county of Comal, while the said Hetten is a transient per- 
son, but temporarily residing in the county of Travis, State 
of Texas, respectfully represents: 

“1st. That heretofore, to wit, on the day of . 
A. D. 1867, petitioner was duly appointed, commissioned, 
sworn and qualified according to law, to the office of col- 
lector of internal revenue for the third district of Texas. 

“2d. That while acting as such officer on the 27th day 
of April, 1867, or a few days prior thereto, your petitioner 
appointed the said Gustavus William Hetten deputy col- 
lector of internal revenue for said third district of Texas, 
and the said Gustavus William Hetten, having qualified 
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according to law on the said twenty-seventh day of April, 
A. D. 1867, entered upon the discharge of his said duties 
as said deputy collector; that, however, previously to en- 
tering upon the discharge of his said duties as such deputy 
collector, he made, executed, and delivered to petitioner his 
certain bond or obligation in writing, whereon and wherein 
the said Theodore Kester, John F. Torrey, and Franz 
Moureau became and are sureties, each and all of whom 
executed and delivered the said bond or obligation in writ- 
ing to your petitioner, a copy of said bond being hereto 
attached as exhibit No. 1, and prayed to be taken as a part 
hereof.” The conditions of the bond were as follows: 
“‘ Now, therefore, if the said Gustavus William Ietten shall 
truly and faithfully execute and discharge all the duties of 
the suid office according to Jaw, and shall justly and faith- 
fully account for and pay over to the said Richard N. Lane, 
in compliance with the orders and regulations of the said 
Lane, all public moneys which may come into his hands 
or possession, then the above obligation to be void and of 
no effect, otherwise it shall abide and remain in full force.” 

The petition then set out the breaches of the condition 
of the bond and prayed judgment for all sums found due, 
for costs, and for general relief. 

On the 8th of February, 1872, Hetten filed his plea in 
abatement to the jurisdiction of the court, alleging that 
his residence and domicile were at the date of the instita- 
tion of the suit, and for six years before, in Comal county, 
Texas. On the same day the other defendants filed their 
plea in abatement to the jurisdiction of the court, alleging 
that the petition itself showed that the suit, if brought at 
all, could only be brought in Comal county. 

On the 16th of February, 1872, plaintiff amended his 
petition, and alleged that Hetten’s residence at the time of 
bringing the suit, and for a long time anterior thereto, was 
in Travis county; and by another amendment, filed on 
same day, he alleged that the obligation of Hetten was to 
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be performed in the county of Travis, where was the home, 
residence, and domicile of the plaintiff, R. N. Lane. 

There was a trial upon these pleas in abatement, and a 
verdict of a jury finding Hetten’s residence on the 3d of 
November, 1871, to be in Travis county. There wasa 
judgment against defendants, a motion for a new trial over- 
ruled, and an appeal. The cause was then continued with 
leave to defendants to plead over to the merits. On the 
18th March, 1872, defendants filed their answer, consisting 
of a general demurrer and several special exceptions, also 
a general denial and pleas of payments, and other matters 
in avoidance of the action. 

On the 9th of October, 1873, the sureties amended their 
answer and alleged that, according to the account exhibited 
by the plaintiff in his petition against defendants, it ap- 
peared that a large portion of the amount claimed by Lane 
of Ifetten had accrued and was due prior to the date of the 
bond aforesaid, and that they, the sureties, were not liable 
for any portion of the indebtedness due prior to the date 
of said bond. 

On the 15th day of February, 1873, the case was tried 
and the following verdict rendered by the jury, viz: ‘“* We, 
the jury, find for the plaintiff in the sum of three thousand 
dollars, with interest at the rate of eight per cent. per an- 
num from the Ist January, 1869, to present time,” and 
judgment was rendered against all the defendants in ac- 
cordance with this verdict. 

The defendants made a motion in arrest of judgment and 
for a new trial, which being overruled, they appealed. 

The evidence on the plea in abatement was substantially 
as follows: Defendant read in evidence a certified copy of 
a petition filed by plaintiff Lane against defendants in this 
identical cause of action in the Circuit Court of the United 
States for the western district of Texas, on the 13th May, 
1870, in which Lane alleged the residence of Hetten, as 
well as his co-defendants, to be in Comal county, Texas. 
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Hetten, the defendant, testified that his domicile was in Co- 
mal county, and that he had resided in said county since 
1866; that he had not been regularly employed in Comal 
since January, 1870, at which time he went to Houston, 
returning to Braunfels in May. Afterwards he had been 
employed at intervals in Galveston, Houston, and Austin, 
up to the present time; that in 1871 he’ went to Galveston 
and worked about six weeks in a cotton press, and from 
there he went to Austin. He had no property at Braun- 
fels but some shares in the woolen factory, but had a room 
at Torrey’s house there; that in June, 1871, he was indicted 
in the federal court at Austin, and that Lane had also sued 
him and his sureties in said court; that the indictment 
grew out of the same matter; that he intended, as soon as 
these cases were settled, to go back to Braunfels, if he could 
find anything to do; that he had never told Major Walton 
that he was living in Austin; that he had told Walton that 
he could not get away from Austin, and, furthermore, that 
he was staying at Austin for the purpose of giving confi- 
dence to his bondsmen, Walton, Moureau, and White, for 
his appearance at the federal court to answer the indict- 
ment; that they had never expressed any distrust of him, 
or asked him to remain; that he had been employed about 
six weeks at Austin by a Mr. Church, and had also tried 
to get employment from others; that he wanted to get em- 
ployment while waiting a settlement of his difficulties in 
the federal court at Austin; that he did not know when 
he wou!d go to Braunfels, or what he would do when he 
got there; that he had no home there to which he could 
go, or at which he could stay without paying board. 

W. M. Walton testified for plaintiff that about the 1st or 
2d of November, 1871, he met Hetten on the avenue in 
Austin, and asked him, where is your home? To which 
Iletten replied, Iam living here; I am not as well off as 
before; I haven’t a hole to go into, and have not soles to 
my shoes. That he asked the question with a view to 
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bringing this suit, whether in Travis or Comal county, and 
the answer of Hetten to his question determined him as to 
where the suit should be brought, and that he accordingly 
bronght the suit in Travis. 

The exhibit, made part of the petition, showing, or pur- 
porting to show, the state of the account of defendant with 
plaintiff, contained many items extending over the official 
acts of ITetten prior to the execution of the bond sued on. 
The account showed at that date a large balance due Lane, 
to which sum, and to the evidence sustaining the same, the 
sureties objected in their pleadings as not liable, and to the 
testimony as irrelevant. The testimony was conflicting as 
to many credits claimed by Hetten. The facts on the final 
trial sufficiently appear in the opinion. 

The court instructed the jury as follows: 

“This is an action to recover of the defendants (Iletten 
as principal and the others as sureties on a bond) certain 
moneys collected by the defendant, Hetten, and not paid 
over or accounted for by him. 

“Tf you find from the evidence that Hetten collected any 
money, as a deputy collector of internal revenue under the 
plaintiff or by the appointment of plaintiff, which he has 
not paid over or legally accounted for, then he is liable to 
the plaintiff for the amount not paid over or accounted for, 
with interest at the rate of eight per cent. per annum from 
the Ist of January, 1869, to the present time. 

“ The defendant is not liable for the amount of the assess- 
ments put into his hands, but is liable for all the money 
actually collected by him and not paid over. The sureties 
are liable jointly with Hetten for all moneys collected by 
Hetten and not paid over after the date of the bond. 

“Tf you tind that the evidence and the state of the ac- 
count between the plaintiff and Hetten requires it, you may 
return two verdicts: Ist. We, the jury, find for the plain- 
tiff against the defendants, jointly, $ , (such sum as 
you find due under the bond.) Next. We, the jury, find 
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for the plaintiff and against defendant Hetten $ 
sum as you find he is separately liable for.) 

“Tf you find that Iletten faithfully paid over or accounted 
legally for all the money that he collected, then you will 
return a verdict for the defendant.” 

The sureties asked the following instructions: 

“That a surety can only be bound from the date of his 
bond; that the contract of the sureties is that the officer 
shall pay over all moneys that shall come into his hands 
after the execution of the bond; to apply it to any other 
purpose than a discharge of the liability arising subse- 
quently to the bond, and hold the sureties responsible, 
would be an essential alteration in the contract, not an al- 
teration in form, but in substance. 

‘“‘If the jury believe from the testimony that defendant 
Hetten became indebted to Lane prior to the date of the 
execution of the bond, (to wit, 27th April, 1867,) then the 
sureties on Hetten’s bond are not liable for any such amount 
so due and owing by Hetten at said date of bond; and in 
finding your verdict, you will ascertain the amount so due 
by Hetten to have been before the 27th April, 1867, and 
deduct said amount from the general balance on the whole 
amount as proven by Lane, and find a verdict for the bal- 
ance for plaintiff or sureties, as the case may be.” 


-,(such 


John P. White & James H. Burts, for appellants, cited on 
the question of residence, Paschal’s Dig., art. 1423; Pool v. 
Pickett, 8 Tex., 122; Bouv. Law Dict., p. 443; Somerville v. 
Somerville, 5 Ves., 750; Gouhenant v. Cockrell, 20 Tex., 
96; Brown v. Boulden, 18 Tex , 431; Wilson v. Bridgeman, 
24 Tex., 615; Tucker v. Anderson, 27 Tex., 276; Blucher 
v. Milsted, 31 Tex., 621; Walker v. Walker, 22 Tex., 331; 
Brown v. Read, 33 Tex., 629. 

No items of account prior to Hetten’s appointment should 
have been admitted or considered in evidence because there 
were no allegations to support such testimony. (Mims »v. 
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Mitchell, 1 Tex., 447; Carterv. Wallace 2 Tex., 206; Coles 
v. Kelsey, 2 Tex., 541; Caldwell v. Haley, 8 Tex., 317; 
Hall v. Jackson, 3 Tex., 309; Wright v. Wright, 3 Tex., 
168; State v. Thorn, 3 Tex., 499; Paul v. Perez, 7 Tex., 345; 
Roseborough v. Gorman, 6 Tex., 314; Gammage v. Alex- 
ander, 14 Tex., 418; Burnett v. Henderson, 21 Tex., 590; 
Cain v. Mack, 33 Tex., 135.) 

It was only for Hetten’s official integrity subsequent to 
their bond that the sureties were liable. (Vivian v. Otis, 
24 Wis., 518; Farrar & Brown v. The United States, 5 Pet., 
878; The United States v. Boyd et al., 15 Pet., 187; The 
United States v. Linn et al., 1 How., (U. 8.,) 104; Myers». 
United States, 1 McLean, 493; Postmaster General v. Nor- 
vell, Gilpin, 106; The County of Mahaska v. Ingalls, 1€ 
Iowa, 81; Bessinger v. Dickerson, 20 Iowa, 261; Inhabit- 
ants of Rochester v. Randall, 105 Mass., 295; The United 
States v. Giles, 9 Cranch, 212.) 


H. L. Bentley, for appellee, filed a brief showing much 
learning and ability. 


Goutp, AssocraTe Justice.—Appellee, who had been 
United States collector of internal revenue for the third 
district of Texas, brought suit in the District Court of 
Travis county against his deputy, Hetten, and securities, 
on his bond given to Lane on April 27, 1867, conditioned 
to be void if said Hetten “shall truly and faithfully exe- 
cute and discharge all the duties of the said office accord- 
ing to law, and shall justly and faithfully account for and 
pay over to the said R. N. Lane, in compliance with the 
rules and regulations of said Lane, all public moneys which 
may come into his hands or possession. The petition 
charged that Hetten, as deputy collector, had collected and 
failed to pay over the sum of $4,857.09, and made an ac- 
count, filed with the petition, a part thereof. In the orig- 
inal petition Hetten is described as a “transient person, 
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but temporarily residing in the county of Travis,” and his 
sureties, the other defendants, are stated to be residents of 
Comal county. Hetten pleaded in abatement that his 
domicile and residence was in Comal county, and his.sure- 
ties also pleaded that according to the averments of the pe- 
tition the suit should have been brought in Comal county. 
The plaintiff having amended his petition so as to allege 
that Hetten’s residence at the time the suit was brought 
was and had long been in Travis county, the issue thus 
made on the pleas in abatement was submitted toa jury, and 
a verdict was returned that Hetten, at the time the suit was 
brought, resided in Travis county. At this stage of the 
case a motion for new trial was made, and being overruled’ 
a regular statement of facts, embodying the evidence on the 
question of residence, was filed and approved, and comes 
up as a part of the record. 

Besides excepting to the petition, both generally and 
specially, and pleading that Hetten was entitled to 
credits not allowed, and was not in fact at all in arrears, 
the sureties did set up that Hetten had been acting as 
agent (deputy) for Lane prior to his appointment as 
deputy and the date of the bond sued on; that the sum of 
$3,094.93 was owing by Iletten before that time, and was 
a part of the indebtedness claimed by plaintiff, and that 
for this his sureties were not liable. The trial resulted in 
a judgment against defendant and sureties fur $3,000, with 
8 per cent. interest from January, 1869. 

One ground of error (assigned, however, only in what 
purported to be an assignment of errors filed at the term 
the plea in abatement was tried, and not in the assignment 
filed after the appeal was perfected) is, that the verdict on 
the plea in abatement is contrary to the law and evidence, 
and in the briefs of counsel on both sides the law of dom- 
icile has been discussed at length. It does not appear that 
on the trial of the issue as to domicile or residence any in- 
structions as to the law were given or that any were asked 
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by either party. The question submitted to the jury, appa- 
rently without objection at the time, was, “‘ Did the defend- 
ant, Hetten, have any residence in Texas on the 3d of No- 
vember, 1871, and if so, where?”? The answer was, “ Yes; 
Travis county.” The question presented is simply one of 
fact, and looking at the evidence we canuot say that the 
verdict should have been set aside. 

The plaintiff having amended so as to correct the state- 
ment in his original petition that Hetten was a transient 
person, was not concluded by that averment. (Ward v. 
Lathrop, 11 Tex., 287; Coats v. Elliott, 23 Tex., 612.) 

The evidence shows that Iletten acted as agent for Lane 
for some six months before he was appointed and gave 
bond as deputy, and that whilst he was agent he received 
and paid over large sums of money. The account filed 
with the petition contained both debits and credits of large 
sums during the agency and prior to the date of the bond. 
It is said in argument that evidence was improperly ad- 
mitted of matters transpiring before the bond. The excep- 
tions to the petition did not embrace any objection to the 
nature of the account filed. Regarding the account asa 
part of his petition, it was competent for him to introduce 
evidence of its correctness. In Burnett v. Henderson, 21 
Tex., 588, cited by appellee, it does not appear that the 
account was made an exhibit, and objection was made to 
the evidence at the time. Here no bill of exceptions pre- 
sents any such ruling for revision. 

It is contended that by the terms of the bond it was 
prospective, and that the sureties were only bound for 
moneys collected after the bond wasggiven and not for 
delinquencies prior to that time. This proposition is be- 
lieved to be correct to the extent that for moneys collected 
and misapplied before the bond the sureties were not liable. 
(United States v. Eckford’s Exr’s, 1 How., 250; Vivian v. 
Otis, 24 Wis., 518, cited by appellant.) But it seems that 
moneys on hand at the time of his appointment would be 
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from that time in his hands officially, and that the burden 
of showing a previous misappropriation would devolve on 
the sureties. (Jd.) That there was a balance against him 
at that date is not of itself sufficient evidence that at that 
date he had misapplied that amount. The charge asked 
by the sureties and refused by the court was to the effect 
that if there was any amount due by Hetten to Lane be- 
fore April 27, 1867, that amount was to be deducted from 
the general balance on the whole account. It was not error 
to refuse this charge, as asked, because, as we have seen, 
there may have been a balance then against Hetten without 
any such default or misappropriation by him. It is to be re- 
marked also that defendant Hetten himself testifies that “ he 
had fully settled up for all amounts collected by him while 
acting as agent for plaintiff from October, 1866, to April, 
1867.” In the face of his own testimony, showing that in 
reality he was not then in arrears, the refusal of the charge 
asked would afford no good grounds for reversal, though it 
had embodied a correct abstract legal propositicn. 

The same may be said of the charge actually given. It 
would have been more satisfactory if the court had more 
distinetly instructed the jury that the securities were not 
liable for moneys collected and misappropriated before the 
bond. As given, the charge is certainly obscure, if not 
contradictory. But as the evidence of Hetten negatives 
any such misappropriation we do not think the charge af- 
fords ground for reversal. In this connection it may be 
remarked that the assignment of errors to the charge reads: 
‘The court erred in the instructions given to the jury in 
this, that said instructions directed the jury to find interest 
on the amount proved to be due from the Ist day of Janu- 
ary, 1869.” In strictness, this does not bring up the charge 
at large for revision. 

it is contended that the verdict of the jury is against the 
evidence, especially as far as regards the sureties. An ex- 
amination of the evidence of Lane and Hetten shows that 
19 
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the controversy was rather about credits claimed than about 
the debits in the account. The evidence certainly did sat- 
isfactorily establish that Hetten was entitled to various 
credits which had not been allowed by Lane. The jury by 
their verdict reduced the amount claimed largely—from 
$4,857 to $3,000—and must have given defendant the bene- 
fit of those credits which the evidence most strongly estab- 
lished. It is equally clear that they did not allow all the 
credits to which Hetten testified that he was entitled. The 
evidence of Hetten and Lane is conflicting as to the amount 
paid over on October 29, 1867. In such a case a finding 
either way will not ordinarily be disturbed. The claim for 
commissions on amount collected as agent is contradicted 
by Lane and by Vaughan. The claim for amount due on 
pay accounts as assistant assessor is indirectly contradicted 
by the testimony of Brauback. The item of $300, assessed 
against the New Braunsfel Manufacturing Company, though 
never collected, appears a correct charge under the evidence, 
as having been lost to Lane by Hetten’s neglect. As to 
these and one or two other items, the evidence is such that 
the verdict of the jury cannot be disturbed, and if they are 
not allowed as credits the verdict of the jury is substan- 
tially correct. A careful examination of the evidence leads 
us to the conclusion that the verdict cannot be said to be 
against evidence. 

There was no error in overruling the exceptions to the 
petition. The manner in which the account filed with the 
petition was made was certainly objectionable, and if the 
point had been made we think the plaintiff might have 
been required to state his account, showing only the trans- 
actions from the date of the bond. But as presented in 
the record, the rulings in the exceptions and the other 
points assigned for error are not regarded as presenting 
any question requiring discussion. 

The judgment is affirmed. 

AFFIRMED. 
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STEPHEN Palit ET AL. v. WittIAM H. McCurcHen. 


1. REPLEVY BOND.—Upon seizure of a slave in 1857, found in the posses- 
sion of C., under sequestration ina suit against B., a bond was executed 
which recited on its face that it was given by C., as principal, and B. 
and another, as surety, conditioned that C. ‘tshould have her (the 
slave) forthcoming to abide the decision of the court, or will pay the - 
value thereof in case the suit be decided against him;”’’ C. was not 
a party tothe suit, but the bond was signed first by B., the defend- 
ant: Held, that the bond, though irregular, must be treated as a 
replevy bond executed by the defendant, and a judgment rendered 
thereon is not affected by said irregularity. 

2. REPLEVY BOND, LIABILITY ON.—When one who believed his pos- 
session to be rightful executed a replevy bond for the delivery of a 
slave in 1857, and was afterwards, when final judgment was ren- 
dered, prevented from delivery of the property by the laws of the 
United States and Texas, by reason of its having ceased to be prop- 
erty, he was relieved thereby from all liability on his bond. 


AppgEaL from Washington. Tried below before the Hon. 
I. B. McFarland. 

On the 26th of March, 1857, the appellant, Pait, insti- 
tuted suit in the District Court of Burleson county against 
one 8. M. J. Benson for the recovery of certain negro 
slaves. On the 31st of March, 1857, a writ of sequestration 
issued, and was executed by the proper officer, taking into 
possession Mary, one of the slaves sued for, who had been 
hired by the defendant, Benson, to McCutchen, the appel- 
lee. On the 8th of April, 1857, a bond was executed by 
McCutchen, as principal, and Benson and A. Binkley, as 
sureties, reciting, as a condition of the obligation, that 
“whereas a certain negro woman named Mary, of copper 
complexion, aged about eighteen years, has been by the 
sheriff of said county seized and taken into possession by 
virtue of a writ of sequestration issued by the clerk of the 
District Court of Burleson county, in said State, at the suit 
of Stephen Pait against Seaborn M. J. Benson, which said 
negro slave was found in the hands and possession of said 
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William McCutchen, and he being desirous to retain the 
possession of said negro slave: now, therefore, if the said 
McCutchen shall not send said negro slave out of the 
county or out of the limits of said State of Texas, and shall 
have her forthcoming to abide the decision of the cou rt, or 
will pay the value thereof in case the suit shall be decided 
against him, then this obligation shall be null and void, 
otherwise to remain in full force and effect.”” This bond 
was signed by the defendant, Benson, W. H. McCutchen, 
and A. Binkley, Benson signing first. 

Afterwards, at the Spring Term, A. D. 1860, of the Dis- 
trict Court of Burleson county, the plaintiff, Pait, recovered 
judgment against the defendant, Benson, for the negroes 
sued for and for their bire; and it was further considered 
by the court that “if the negro Mary cannot be had, then 
that the plaintiff recover of the defendant and William H. 
McCutchen and A. Binkley, sureties on his replevy bond, 
one thousand four hundred dollars, her value as assessed 
by the jury.” 

Benson appealed the case to the Supreme Court, and 
the appellee, who was plaintiff in the District Court, hav- 
ing remitted from the judgment of the court below the 
sum of five hundred dollars from the value of the slave 
Maria, one hundred dollars for the value of Mary,two hundred 
dollars for the value of Sophia, and fifty dollars for the 
value of the infant child, as found by the jury, this court, 
on the 17th day of March, 1870, made an order reversing 
and reforming the judgment of the court below, based 
upon the remittitur, and afterwards, on the 30th day of 
April, 1870, so changed its judgment as to read as follows: 
“Tt being the opinion of the court that there was no error 
in the judgment of the court below, after deducting the 
amounts remitted, it is ordered that the judgment of the 
court below be in all things affirmed.” 

Execution having issued against Benson, McCutchen, 
and Binkley, for the value of the negro, Mary, after deduct- 
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ing the sum remitted, McCutchen sued out a writ of in- 
junction on the 6th of May, 1871. 

McCutchen, as reasons for the equitable relief sought, 
alleged: 1. That he did not execute a replevy bond. 2. 
That he was not a party to the suit. 3. That he had no 
notice, and the judgment was void asto him. 4. That the 
result of the war emancipating slaves made impossible a 
compliance with the bond in returning the negro, Mary, as 
property to appellant. 

A demurrer to the petition for injunetion was overruled 
aud, after hearing, the injunction made perpetual, which 
action of the court was assigned for error. 

The fact that three opinions of the court were delivered 
in this case, (two by the former court and one by the pres- 
ent,) and the ability and zeal shown by the eminent counsel 
engaged, makes a more full report of the proceedings than 
usual proper. 


Sayles ¢ Bassett, for appellant. The original brief of 
appellant’s counsel has not been received; their views of 
the questions involved will, however, be found in the notice 
of their argument on a second rehearing. 


Giddings ¢ Morris, Hancock & West, contended: 1. That 
the bond on which the judgment was rendered was not a 
statutory bond, and the judgment rendered thereon was a 
nullity; that it was made by McCutchen, as principal, who 

_Was a stranger to the suit, and who had no right under the 
statute to replevy, citing Paschal’s Dig., 5100; Harris v. 
Shackelford & Co., 6 Tex., 185; Hanks v. Horton, 5 Tex., 
105; Doss v. Griswold, 1 Tex., 100; Jones v. Hays, 27 
Tex., 1; State v. Purcell, 16 Tex., 307. 

2. They contended that before the time for the perform- 
anee of the bond (the final decision in 1870) the property, 
as such, perished by the law of emancipation, by which the 
bond and judgment on it was discharged and the parties 
no longer bound. 


' 
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“That where a duty is imposed by law, or the party is 
bound to the performance of some act, legal at the time 
imposed or undertaken, if before the time of performance, 
a law of the Government supervenes making its perform- 
ance unlawful the obligation is at an end.” (Atkinson v. 
Ritchie, 10 East., 530; Benjamin on Sales, 425; Baylies v. 
Fettyplace, 7 Mass., 325; Story’s Equity Jur., p. 760, note, 
sec. 1307; Kinnie’s Compend., 150; Brewster v. Kitchell, 
1 Salk., 198; Davis v. Cary, 15 Q. B., 418; Doe v. Rugely, 
6 Q. B., 107; Brown v. Mayor of London, 9 C. B. N., 8. 
726; 3 Com. Dig., 96; Com. D.,1; Tippett v. Mize, 30 
Tex., 361.) 

So it has been held that if property in the hands of the 
party replevying should die the party is discharged. (Drake 
on Attach., 314; Sayles’ Practice, 324; Porter v. Miller, 7 
Tex., 468.) 

According to the authorities the perishing of the prop- 
erty, whether by death or the law of emancipation, dis- 
charged the liability and excused the. performance, and 
with it fell the other alternative to pay her value, which 
rests on the legal proposition, ‘‘ That a party bound to do 
_ one or the other of two things has the election till the time 
of performance which he will do.” (Story on Cont., 969; 
2 Pars. on Cont., 163; Blakely v. Duncan, 4 Tex., 184; 
Cochrane v. Winburn, 13 Tex., 150; Porter v. Miller, 7 
Tex., 468.) 

And the performance of either alternative discharges 
both. (2 Story’s Eq. Jur., § 1807; 1 Fonbl. Eq., 175, note; — 
Horton v. Reynolds, 8 Tex., 294.) 

“If the condition be to do one thing or another at the 
election of the obligor, and he is discharged by act of God 
from one, he is discharged from both.” (Eaton’s case, No- 
357; 1 Kinnie’s Compend., 150; Questions and Answers 
on Law.) ' . 

‘‘When one alternative becomes impossible by act of 
God he is discharged from the other.” (Wood v. Bate, 
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Sir William Jones’ Rep., 171; Laughter’s case, 3 Rep., 
21.) 

If a party recovers judgment for specific property or its 
value, and in a reasonable time, under all the cireum- 
stances, tenders a return of the property, the party will be 
enjoined from enforcing the alternate value for the money. 
(McClellan v. Marshall, 19 Iowa, 561; Whitfield v. Whit- 
field, 44 Miss., 254.) 

In Blakely v. Duncan, 4 Tex., 184, the court say: ‘* That 
the defendant cannot be cut off by the form of the judg- 
ment from discharging his liability, by a delivery of the 
property. 

The character of the obligation is not changed by the 
judgment. In case of sureties, for instance, the same 
causes that will operate as u discharge of the surety before 
judgment will discharge after judgment. (Parker v. Na- 
tions, 33 Tex., 210; Pilgrim v. Dykes, 24 Tex., 384; Theo; 
bald on Surety, 126; 2 Am. Lead. Cases, 275; Will. Eq. 
Plead., 113.) | 

Now, McCutchen could not, before the case was decided 
in safety to himself, deliver the negro to either party, be- 
cause he could not tell to whom the negro belonged till 
decided by the court. The judgment in the District Court 
was not the final judgment, for the appeal suspends the 
judgment. (Shapard v. Bailleul, 3 Tex., 261; Slaughter- 
house Cases, 10 Wallace, 273.) 

But before the final decision of the cause the emancipa- 
tion law supervened, destroyed all property in the negro 
as effectually as if she had died. (Benj. on Sales, 425; 
Atkinson v. Ritchie, 10 East., 530, Baylies v. Fettyplace, 
7 Mass., 325.) 

The fourth legal proposition involved in this case is, 
“That the possession under the bond is a judicial deposit, 
in the custody of the law, and his liability is measured by 
that of the sheriff had the negro never been replevied and 
had remained in his hands during the pendency of the suit.” 
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The Supreme Court have said a sequestration is a jndi- 
cial deposit. It isa conservatory act which does not affect 
the title; but the possession under it, as to the parties to 
that suit, is a legal possession, and remains during the 
pendency of the levy in the custody of the law. (Fowler 
& Clepper v. Stonum, 6 Tex., 72; Linard v. Crossland, 10 
Tex., 462; Blake v. Shaw, 7 Mass., 505; Drake on Attach., 
285; Sayles’ Prac., 366.) 

According to these decisions the party replevying stands 
in the shoes of the sheriff, and only liable as he would have 
been had neither party replevied. 

The depositary or officer in taking care of property is 

only bound to exercise. ordinary diligence, and when there 
is no negligence on his part he is not liable for loss by 
theft, robbery, fire, death, or other accident. (Sayles’ 
Trest., 798; Sayles’ Prac., 41; Browning v. Hanford, 5 
Hill, 588; Jeuner v. Jolifte, 9 Johns., 381.) 
* And to this the same rule of law before laid down ap- 
plies, viz: ‘‘ That a supervening law making the perform- 
ance illegal will release the party from his obligation.” 
(Benj. on Sales, 425; Atkinson rv. Ritchie, 10 East., 530, 
and authorities before cited; Tippett v. Mize, 30 Tex., 
361.) 

Suppose the defendant had failed to replevy and the 
plaintiff had exercised his right and replevied and the snit 
had eventually been decided in favor of the defendant, will 
it be contended for a moment that the plaintiff would be 
compelled to pay her value because the negro was eman- 
cipated and the negro still living in the jurisdiction of the 
court? 

Suppose, again, that neither party had replevied, will it 
be contended that the sheriff, who must retain possession, 
shall be held responsible for her value because of the loss 
of the property by emancipation? He and those represent- 
ing him would certainly be responsible only for loss by 
their neglect. 
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Wacker, J.—The opinion in 1239, McCrimmin v. Cooper, 
applies in the main to this case; but the question of juris- 
diction in the District and Supreme Courts of McCutchen, 
the appellee, as well as the law which fixes the loss of the 
slave, Mary, are matters which must be noticed in this opin- 
ion. That McCutchen was an intermeddler in the original 
suit between Pait and Benson is a matter easily seen and 
understood. He had no business to give the delivery bond. 
It should have been given by Benson, the defendant in the 
suit, if he wanted the slave to remain in the custody of Mc- 
Cutchen; but it appears that McCatchen, having the slave 
in his possession, gave the bond with Benson and Binkley 
as securities. The condition of the bond was that he should 
deliver the slave, if called to do so by the event of the suit, 
or pay her assessed value. 

By the verdict and judgment in the District Court the 
slave was found to be the property of Pait, and when this 
judgment was rendered, althorgh appealed from, Me- 
Cutchen became responsible for the slave, or her value, 
to Pait, and the subsequent aflirmance by the Supreme 
‘Court of the judgment of the District Court refers back to 
the date of that judgment. 

McCutchen’s possession and detention of the slave was 
wrongful from the beginning, and especially so after the 
judgment iv the District Court. Although he could not 
give the statutory bond, he was permitted to give a bond 
which had the effect for years of detaining the slave from 
her legal owner, and until such time as by a vis major she 
ceased to be property, and was lost tothe owner. To allow 
McCutchen to set up the invalidity of this bond, and after 
years of vexatious delay and intermeddling with the rights 
of the appellant, would be little short of an outrage upon 
justice. Had he held the slave as administrator, guardian, 
trustee, or mortgagee, or in any legal capacity, when she 
became free, the loss would have fallen upon the owner; 
but he held her in none of these rights, simply as an inter- 
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meddler between Pait and Benson, delaying and prejudic- 
ing the rights of the former, and he now goes into a court 
of equity without excuse, setting up legal technicalities to 
defeat the obligation he incurred. 

Had the judgment of the District Court been ever so 
erroneous in any view except that of jurisdiction, no court 
should have for one moment entertained the petition in 
this case, for it is utterly devoid of equity; but we une- 
quivocally hold, on the authority of Jones v. Hays, 27 Tex., 
1, that McCutchen had brought himself within the juris- 
diction of the District Court; his bond was filed in the case 
almost in limine; it had its influence in directing subse- 
quent proceedings, and though he did not come into the 
case in a strictly technical manner, he took the slave, the 
property of Pait, out of the custody of the law, and in so 
doing placed himself within the reach and jurisdiction of 
the court, and, in our judgment, the courts have done 
rightly in holding him to his responsibility, and a court of 
equity very far surpasses the limits of its jurisdiction and 
powers in attempting to set aside and enjoin a judgment 
so properly rendered. 

The judgment of the District Court is therefore reversed 
and the cause dismissed. 


On REHEARING. 
Sayles ¢ Bassett, for appellant. 


Hancock § West, Shepard, Searcy § Shepard, for appellee. 

There are but two modes in which judgmeuts can be 
legally obtained in our courts. Ist. By suit and service. 
2d. By special provision of a statute authorizing summary 
proceedings upon statutory bonds and the like. 

I. Judgments of courts may be irregular and erroneous, 
or they may be null and v@id. 

1. Irregular and erroneous judgments are such as are 
rendered against law in cases where the court has jurisdic- 
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tion, and it is admitted that these judgments cannot be 
collaterally impeached. 

2. A null and void judgment is one where the court has 
not acquired jurisdiction, though the judgment itself may 
be correct, considered as an abstract question of law. 

Such a judgment is utterly void. (See Lovejoy v. Albee, 
33 Me., 416; Kenney et ux. v. Greer, 13 Ill., 448; 4 C.& 
H.’s Notes Phillips’s Ev., Part 2, p. 12; Bouv. Law Dict., 
tit. Jurisdiction.) 

No party is bound by a judgment or decree to which he 
has not become a party in some of the modes known to the’ 
law. (McCoy v. Crawford, 9 Tex., 356.) 

A judgment against a defendant named in a writ, but 
not made a party either by service or attachment, is utterly 
void. (Armstrong v. Harshaw, 1 Dev., 187.) 

3. If the District Court had no jurisdiction of this cause 
then the appellate court acquired none, and its judgment, 
in so far as it affected a person not a party to its proceed- 
ings, is void also. (Osgood v. Thurston, 23 Pick., 110; 
Williams v. Blunt, 2 Mass., 207; Paine v. Portage County, 
Wright’s Ohio, 417.) 

4, The judgment of our Supreme Court can be attacked 
as a nullity as wellas any other. (Horan v. Wahrenberger, 
9 Tex., 319; Wilson vr. Sparks, 9 Tex., 621; Chambers v. 
Hodges, 23 Tex., 110.) 

II. It is apparent that the District Court had no juris- 
diction of McCutchen by virtue of suit and service; the 
judgment against him was a summary one upon what pur- 
ported to be a statutory bond. McCutchen appears in 
the body of the bond as principal, and there will the court 
look to determine his status. 

1. To authorize a summary judgment upon a statutory 
bond the bond must conform to the statute. (Janes v. 
Reynolds, 2 Tex., 256; Quinn v. Adair, 4 Ala., 317; Smith 
vy. Erwin, 5 Yerg., 296; Allerton v. McGee, 7 Id., 106.) 

2. Where a statute requires a bond to be in a certain’ 
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form that form must be followed or the bond will be void. 
(Commis. Poor, &c. v. Gaines et al., 1 8. C., 459.) 

Our position is, that the judgment was void and a nul- 
lity as to McCutchen, because the bond was not informal 
of defective merely, but asa statutory bond utterly null 
and void, whatever might have been or may be its force 
at common law. 

IlfI.—1. The only protection against proceedings under a 
void judgment isin a court of equity. (Corwithe v. Grifling, 
21 Barb., 15.) 

2. The proper mode of defense to such proceedings in 
Texas is by injunction. (Wheeler v. Wooten, 27 Tex., 258; 
Trammell v. Watson, 25 Tex. Supp., 210.) 

IV. The bond of McCutchen was not a statutory bond 
in any sense of the word, and no summary judgment could 
be rendered upon it. 

The judgment rendered then was not irregular or errone- 
ous, as in the case of McCrimmin v. Cooper, (present term,) 
but it was absolutely and utterly null and void. 

The distinction between McCrimmin v. Cooper and the 
case at bar is this: In the former a court having complete 
jurisdiction rendered a judgment not in accordance with 
the principles of law, and it would and could have been 
reversed upon appeal or writ of error; in this case the 
court rendered a judgment that may have been sound in 
law upon proper pleadings, but had no jurisdiction. Upon 
the authorities cited supra such a judgment is utterly void, 
and of course can be treated as such in any proceeding. 

We respectfully ask that the case be affirmed. 


McApoo, J.—A rehearing in this case having been granted, 
we have examined the points raised by counsel in their 
briefs filed since the former opinion and judgment were 
rendered by this court. 

We are satisfied that the former opinion of this court in 
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this case was founded in error, and it is the purpose of this 
opinion to correct that error. 

Upon a close examination of the bond executed by 
McCutchen, as principal, and Benson and Binckley, as 
sureties, it was in no sense a replevin bond, but was a com- 
mon-law bond fully authorized under article 5101, Pas- 
chal’s Digest. 

The negro in controversy was in the possession of Mc- 
Cutchen by him from Benson at the time of the levy of the 
writ of sequestration by the sheriff. Instead of taking a 
replevin bond from Benson, the defendant in the action, 
the sheriff, doubtless with the consent of Benson, (for he 
Lecame surety for McCutchen,) and with the tacit consent 
of the plaintiff, Tait, (for he did not replevin the property 
within thirty days, as he had a right to do,) simply took 
the bond of McCutchen and his sureties for the forthcom- 
ing of the negro on the termination of the suit. It was 
such a bond as the sheriff had ample authority to take un- 
der the following provision of the section above referred 
to: “The sheriff or other officer, while he retains the cus- 
tody of the sequestered property, shall take care of and 
manage the same in a prudent manner. He may confide 
the same to the custody of other persons, but he shall be 
responsible for their-acts, and shall be responsible to the 
injured party for any neglect or mismanagement by him- 
self or those to whom he has confided the custody or man- 
agement of such property.” (Paschal’s Dig., art. 5101.) 

The property in controversy was a negro woman, and 
was seized under the writ of sequestration. The defend. 
ant in the action did not replevy her. The sheriff left her 
in the hands of McCutchen, taking his bond, payable not — 
to himself but to the plaintiff, Pait. 

The bond of McCutchen and his sureties was, without 
any good reason therefor, filed among the papers of the 
cause. McCutchen was not.a party to the action, and not 
being a replevin bond it could form no part of the record 
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of the case. It was a mere common-law bond, upon which 
a suit might have been maintained against McCutchen and 
his sureties upon a breach of the conditions of the bond. 
The breach of the bond did not occur until after the judg- 
ment was recovered by Pait and the failure of Benson, the 
defendant in the action, to surrender tie property to the 
sheriff or pay the amount of her value, according to the 
stipulations: of the bond. 

This is not a suit, however, upon the bond, but the plain- 
tiff in the same judgment rendered against Benson also 
took judgment against McCutchen and his sureties as 
though it were a replevin bond. 

The filing of the bond among the papers of the cause 
did not make him a party, and he had no notice even that 
it was so filed, and no notice of the rendition of the judg- 
ment against him on the bond until after the lapse of the 
period allowed by law in which to prosecute a writ of error 
to this court. His only remedy, therefore, was by injunc- 
tion to stay a judgment and execution absolutely void, and 
it was the proper remedy. ae 

The position is not well taken by counsel that the judg- 
ment in the court below not having been brought up to 
this court on appeal or by error within the time prescribed 
by law, they have by their own laches lost their legal rem- 
edy, if any they had, and that, therefore, a court of equity 
will not relieve them. It is true that he who neglects to 
use a legal remedy at a time when it would avail him 
cannot invoke the equity power of the court. And it is 

‘equally true that a judgment legal on its face cannot be 
attacked collaterally. But it is also a.rule of law, so well 
settled that a reference to authorities is deemed unneces- 
sary, that a judgment void on its face can be attacked as 
well collaterally as in a direct proceeding, and such was 
the judgment in question which has been enjoined in this 
suit. 

We are cited to the case of Jones v. Hays, 27 Tex., 1, 
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as authority for treating the bond of McCutchen and his 
sureties as areplevin bond. That case holds the very re- 
verse as the rule in question. In that case, as in this, the 
bond was taken by the sheriff of a third party, but made 
payable, as in this case, to the plaintiff in the action. In 
that case, as in this, judgment was taken upon the bond 
without service or notice on the makers of it, as on a re- 
plevin bond. The only distinction between that case and 
this consists in the fact that that case was brought to this 
court on error and the execution superseded, whereupon 
suit was instituted upon the bond as a common-law bond, 
and it was held by this court to be such, and as such a re- 
covery was had upon it. 

It appearing, therefore, that the judgment rendered 
against McCutchen and his sureties was an absolute nul- 
lity, that the appellees had no notice of the rendition of 
it until after the time had expired in which they could 
avail themselves of a writ of error, the writ of injunction 
in this case was properly sued out, and the judgment of 
the court below perpetuating the same was properly ren- 
dered. 

The former opinion in this case is overruled, the former 
judgment of this court is set aside, and that of the court 
below affirmed. 


On A SEconp REHEARING. 


Sayles & Bassett, for appellant, contended— 

1. That the bond was in conformity with the statute, 
being executed by the person from whose possession the 
property was taken. (Paschal’s Dig., art. 5097.) 

2. That if there was any informality in the bond it was 
one of form and not of substance, available only in the 
court below, and that the judgment against the securities 
upon the bond cannot be questioned in a collateral pro- 
ceeding, citing Fitzhugh v. Orton, 12 Tex., 4; Rotzein v. 
Cox, 22 Tex., 62;- Bohanon v. Hans, 26 Tex., 445; With- 
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ers v. Patterson, 27 Tex., 491; Watson v. Hopkins, 27 
Tex., 637; McNeill v. Hallmark, 28 Tex., 157. 

8. That the surety, McCutchen, by the execution of the 
bond, became a party to the proceedings; that he might 
have appealed from the judgment, and was estopped there- 
by. (Cheatham rv. Riddle, 8 Tex., 162; Sartain v. Ham- 
ilton, 14 Tex., 349.) 

4. That if the replevy was not executed so as to author- 
ize a statutory judgment, it is valid as a simple obligation, 
upon which the appellees were entitled to judgment upon 
the agreed case, citing Jones v. Hays, 27 Tex., 1; Oldham 
v. Erhart, 18 Tex., 147; Cyrus v. Hicks, 20 Tex., 483; 
Clegg v. Varnell, 18 Tex., 305; North v. Swing, 24 Tex., 
193; Wilkinson v. Wilkinson, 20 Tex., 237. 

The proposition that the emancipation of the slave ex- 
cuses not only her delivery but excuses also the payment 
of her. value, which was the alternative condition of the 
judgment, we answer that the duty of paying her value 
was created by the contract of the appellee, and that he 
did not accept the casualty of her loss by her natural death 
or destruction of property. (Platt on Cor., 582; Suydam 
v. Jenkins, 3 Sandf., N. Y.,643; Boyden v. United States, 
13 Wall., 17.) 

A covenant to repair a building is not discharged by its 
total destruction by inevitable accident. (Bullock v. Dom- 
mitt, 6 Term. R., 650; Digby v. Atkinson, 4 Camp., 275; 
Phillips v. Stevens, 16 Mass., 238; Fowler v. Bott, 6 

" Mass., 63; Weigall v. Waters, 6 Term. R., 488; Loader 
v. Kemp, 2 C. & Payne, 375; Clancy v. Overman, 1 Dev. & 
Bat. N. C. L., 402.) 

The rights of the parties were fixed by the judgment, 
which was in the alternative. One of the conditions is 
still possible, and performance of that condition is the 
only discharge which can be pleaded. (Suydam v. Jen- 
kins, 3 Sandf. N. Y., 643; Boyden v. United States, 13 

Wall.,17; Clancy v. Overman, 1 Dev. & Bat. Law R., 402.) 
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Where a party undertakes to do one of two things, one 
of which is or becomes unlawful -or impossible, and the 
other remains lawful and capable of being performed, the 
obligor will be held to the performance of that which may 
still be performed. 

“But if one gives a good and valid consideration, and 
thereupon another promises to do two things, one legal 
and the other illegal, he shall be held to do that which is 
legal, unless the two are so mingled and bound together 
that they cannot be separated, in which case the whole 
promise is void. 

‘* Thus, in the Bishop of Chester v. John Freeland, Ley, 
79, Hutton, J., lays down the rule that when a good thing 
and a void thing are put together in the same grant, the 
common law makes such construction that the grant shall 
be good for that which is good and void for that which is 
void. This principle is also distinctly recognized in Ker- 
rison v. Cole, 8 East., 236; see also Norton v. Simmes, 
Hob., 14. And in the late case of Leavitt v. Palmer, 3 
Comst., 37, Bronson, J., said: ‘It is ‘undoubtedly true 
that where a deed or other contract contains distinct un- 
dertakings, some of which are legal and some illegal, the 
. former will be in certain cases upheld, though the lat- 
ter are void; and the principle is fully recognized in a 
late case before the Privy Council. (Bank of Australasia 
v. Bank of Australia, 12 Jur., 189; Bank of Australia v. 
Breillat, 6 E. F. Moore, 152; see also Chase’s Ex’r v.° 
Burkholder, 18 Penn., 50.’ ”)—(1 Pars. on Cont., 881, 382.) 

In the case at bar the obligation incurred by the appellee, 
by the execution of the replevy bond, was that he woald 
have the slave forthcoming to abide the decision of the 
court or pay her value in case the suit should go against 
him. The suit was decided against him, and the judg- 
ment (a contract of the highest character known to the 
law) was for the negro Mary; aud in case she could not 


be had, then that the plaintiff recover of the defendant, 
20 
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Benson, and the appellee and the other surety her value, 
&e. | 

The appellee was thus bound by the judgment to the 
same extent as his principal, Benson. Whatever will ex. 
cuse the one from the enforcement of the judgment will 
excuse the other. The surety on the replevy bond, against 
whom the judgment is rendered, cannot occupy a better 
position than a surety on an appeal bond, who, with the 
principal, is bound to perform the judgment, sentence, or 
decree of the court. But could the sureties of Benson on 
the appeal bond, or the sureties of White, in White r. 
Bartlett, 34 Tex., 399, be held to say that since the judg- 
ment of 1860, when they entered into bond, it has become 
impossible, by the act of the Government, to perform one 
part of the judgment, and that they are therefore reieased 
from the alternative condition of their undertaking? Yet 
this is precisely the argument of the appellee, with the 
difference in the facts that his liability was fixed by tne 
judgment rendered at the time when both conditions were 
lawful. 

Greenleaf states the proposition to be, where the per- 
formance of a duty is rendered impossible by the act of 
God, if the duty was created by the law alone he is ex- 
cused, but if the duty was created by his own contract, he is 
still answerable for the non-performance, (2 Greenl. Ev., 
. § 286, and note.) 

Assuming this to be a correct statement of the doctrine, 
the appellee, who voluntarily contracted by his replevy 
bond to deliver the slave or pay her value, comes within 
it. The obligation being one imposed by his own contract, 
he is not excused from its performance by reason of one 
of -the alternative conditions having become unlawful or 
impossible. 


Shepard, Searcy ¢ Shepard, for appellee. 


Devine, Associate Justice.—This cause is presented on 
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a rehearing granted by our predecessors. It is not usual 
to state at length the reasons for a judgment rendered 
when it is the affirmance of a previous one. This being 
the second rehearing granted and the third opinion deliv- 
ered in this case, the labor and ability displayed by coun- 
sel for appellants and appellee in their efforts to reverse 
or sustain the judgment of the district judge makes it 
proper that a statement of the case, as presented by the 
record and briefs, should be made, and the reasons for the 
judgment rendered be given. 

The judgment of the District Court (on appeal) was re- 
versed, and the cause dismissed on the 17th of March, 1878. 
A rehearing being granted, the judgment of reversal and 
dismissal was set aside, and a judgment rendered on the 
21st of October, 1873, affirming the judgment of the Dis. 
trict Court of Washington county. A rehearing was grant- 
ed in November, 1873, and the question is for the third 
time presented in this court, “‘ Did the court err in overrul- 
ing appellants’ demurrer and in rendering judgment for 
appellee? 

On the 5th day of August, 1870, appellee McCutchen 
obtained from the judge of the 28th judicial district an in- 
junction restraining appellants from seizing or selling any 
of his property by virtue of an execution issued on a judg- 
ment obtained against himself and others on an alleged 
replevin bond, executed on the 8th of April, 1857, for the 
forthcoming of aslave named‘ Mary,” toabide the judgment 
of the court in a suit (for the recovery of certain slaves) 
then pending in Burleson county, wherein Stephen Pait 
was plaintiff and S. M. J. Benson defendant. Appellee 
alleged various grounds for the equitable relief sought by 
his petition: 1st. That he did not execute a replevy bond ; 
2d. That he was not a party to the suit; 3d. That he had 
no notice, and the jadgment was, therefore, void as to him, 
and that, even if liable at the time judgment was ren- 
dered in favor of Pait against Benson, as defendant and 
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petitioner, and others on the bond for the value of the 
slave “‘ Mary,” “if she could not be had,” that before said 
judgment was determined in this court the result of the 
war, the Constitution and laws of Texas, und the Constitu- 
tion and laws of the United States, had emancipated all 
slaves, and made it (without fault of his) impossible for 
him to return to appellants as property the woman “‘ Mary;” 
that she was still residing in Burleson county, and he is 
ready and willing, and always has been, to deliver up said 
“Mary” according to the terms of the bond, if permitted 
by law so to do. 

The appellants excepted to the sufficiency of the bill, and 
prayed a dissolution of the jurisdiction and a dismissal of 
the bill. The parties agreed on a case stated, and author- 
ized the court to determine the questions at issue without 
the intervention of ajury. The judge decided in favor of 
appellee, and perpetuated the injunction, restraining all ac- 
tion, so far as it affected McCutchen, on the judgment ren- 
dered in favor of Pait by the District Court of Burleson 
county in May, 1860, and affirmed by this court April 30, 
1870. From the judgment of the District Court defend- 
ants appealed, and assign as errors the overruling of their 
demurrer and the rendering judgment in favor of plaintiff 
McCutchen. 

The grounds relied on for an affirmance of the judg- 
ment are embraced in the following questions: Was not 
the judgment in favor of Stephen Pait v. Benson, Me- 
Cutchen and others, void as regards McCutchen, the bond 
signed by him not being a replevy bond, and he not being 
a party in any sense to that suit? If the bond, however, 
was a replevy bond, and the judgment against him valid, 
is he not excused or relieved from his obligation as one of 
the signers of the bond to have the slave Mary “ forth- 
coming to abide the decision of the court by reason of the 
destruction of slavery and consequent freedom of Mary 
before the decision of the case in this court?” 
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Appellants contend that the bond was a valid replevy 
bond, and as such judgment was properly entered against 
appellee as one of the makers, and being a wrong-doer, he 
is not released from his assumed responsibility by reason 
of the emancipation of the woman Mary. 

We are unable to agree with the opinion of the court 
delivered by Justice McAdoo, that this bond is not in sub- 
stance a replevin bond, and that it is a bond taken accord- 
ing to the requipements of section 7 of the sequestration 
act. (Paschal’s Dig., art. 5101.) That it is not, and was 
not intended to be, a bond executed under section 7, article 
5101, is evident from the facts at the date of its execution 
and a comparison of section 7 with the bond. Upon the 
commencement of the suit of Pait v. Benson, the slaves 
were seized by the sheriff by virtue of the writ of seques- 
tration sued out by Pait. The seizure was on the 31st of 
March, 1857; the bond was executed eight days after, on the 
8th of April, 1857. Under the law defendant Benson had 
thirty days from the date of seizure in which to give a re-° 
plevin bond. On his failure to give the bond, the plaintiff, 
on the expiration of the thirty days, had ten days in which 
he could gite bond and take possession of the property. 
From this it is evident that forty days must elapse from 
the seizure before the sheriff could act so as to deprive the, 
plaintiff of his right to take the property, and thirty before 
the defendant could be deprived of the same right. The 
bond in question was executed on the eighth day, and if 
taken under article 5101, it would not have been made 
payable to the sheriff. The sheriff was the responsible 
party, and to lim the litigant entitled to the property after 
judgment is authorized to look for the forthcoming of the 
property. That the bond in question was accepted by one 
party and by the other intended to be given under the 6th 
section of the act, (Paschal’s Dig., art. 5100,) is readily 
perceived from an examination of the instrument. The 
bond, it is true, commences with the declaration, “that 
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we, William McCutchen, as principal, and Abraham Bink- 
ley, as surety,” are held and firmly bound unto Stephen 
Pait, and then continues, following the stipulations and 
conditions as set forth in article 5100, and closes with the 
allegation in the words of the statute as it stood in 1857, 
that he “shall have her forthcoming to abide the decision 
of the court, or will pay the value thereof in case the suit 
is decided against him.” The frame of the bond, with 
the exception of the first paragraph, shows it to have been 
intended to be given as the bond of defendant Benson 
under article 5100. It was given within the time pre- 
‘scribed by that article, it is in the language of that article, 
it is so treated by the sheriff, returned into court by that 
officer, tiled among the papers of the suit of “ Pait v. Ben- 
son,” judgment is taken against the parties to it, no objec- 
tions were made in the District Court, and no question 
raised on this point on the appeal to this court. This 
court acted on this question in entering a remittitur of one 
hundred dollars of the sum found by the jury as the value 
of the elave ‘‘ Mary.” 

It is, however, contended by appellee thut the name of 
the original defendant, 8S. M. J. Benson, does not appear 
as signed to this bond; that the names signed are 8. H. 
Benson, William McCutchen, and A. Binkley, and lack- 
ing the signature of defendant in that suit, it cannot be 
classed as a replevy bond, and that the name of “S. H. Ben- 
son,” as it appears to the copy in the transcript, was a mis- 
take, and that it was 8. M. Benson, a son of the defendant, 
who signed it. The judgment of the court recites that 
defendant (S. M. J. Benson) was the principal and Wil- 
liam McCutchen and A. Binkley the sureties on his re- 
plevin bond. The clerk certifies that the copy in the 
transcript is a true copy of the replevy bond given by “8S. 
M. J. Benson, William McCutchen, and A. Binkley.” 
These evidences would tend, without other proof, to the 
conviction that it was signed by the defendant, and that 
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the omission of the letter J and the mistake of H instead 
of M was an oversight of the clerk. We are not, however, 
left in doubt on this question. An examination of the facts 
agreed on in this case show that appellee admits that this 
bond was executed by 8. M. J. Benson. We are of opin- 
ion that the bond, although irregular, and in some respects 
defective, was nevertheless sufficient to give the court ju- 
risdiction, and the error, whatever it may have been, can- 
not affect the validity of the judgment in that proceeding. 
_ The validity of the judgment rendered in 1860 against 
appellee being declared, we are led to the next inquiry: 
Is appellee liable, by reason of that judgment, to pay the 
value of the slave Mary, as found by the jury, he being 
unable to have her forthcoming on the affirmance of the 
judgment against Benson, April 30, 1870? 

It is contended that when judgment was rendered in 
May, 1860, appellee could have relieved himself from all 
liability by retarning the property to the successful claim- 
ant, Pait; that he failed and refused to do so; that he de- 
layed the final disposition of the cause in this court; that 
he cannot be considered in any other light than a wrong- 
dver, and cannot now, having retained the property until 
the result of the war had rendered it worthless, take advan- 
tage of hisown wrong; that the aflirmance of the judgment 
in suit of Pait v. Benson by this court, in April, 1870, was 
not a new judgment in that cause, but that it merely related 
back to and declared valid the judgment of the District 
Court of Burleson county, rendered in May, 1860; and © 
property in slaves being recognized by the law at that 
time, appellee is liable for the value of Mary, with interest 
from date of judgment. 

_ Weare satisfied that it was not in his power to return 
the woman at the time judgment was rendered against 
Benson, appellee, and Binkley. His surrender to Benson, 
from whom he received her, would not relieve him from 
his liability on the bond to Pait. His surrender of her to 
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Pait would not relieve him from his responsibility to Ben- 
son, from whom he received her, and who was then pros- 
ecuting his appeal to this court. He could not interfere 
with Benson’s appeal; he cannot be considered in any sense 
in the character of a wrong-doer. Appellee was in posses- 
sion of the slave before suit was instituted by Pait for her 
recovery. Benson, from whom he hired Mary, appeared 
to be tlhe owner. He had from Pait a bill of sale absolute 
on its face for all the negroes in controversy. Benson’s 
appeal was neither useless nor frivolous. The judgment 
rendered against himself and sureties in the District Court 
was reversed, and on a remittitur for $850 being entered 
by Pait’s attorneys, the judgment was reformed. The ap- 
pellee acted, after the judgment was rendered in 1860, as 
most prudent persons would have done, retained possession 
of the property and awaited the course of events. 

In the conflict of opinion relative to the liability of a 
party for property destroyed or rendered valueless by un- 
controllable force or such agency as no care or prudence 
could foresee or avert, it is found that several of these de- 
cisions were based more upon the form of plaintiff’s action 
than upon the justice and reason of the particular case. 
That pleading exercised as great an influence on the ques- 
tion decided, perhaps more than the essential facts of the 
cases. 

An examination of the question of liability on a replevin 
bond for the adjudged value of the property replevied, 
when the same cannot be forthcoming by reason of the act 
of God or, as in the present case, by a series of events 
which no effort of appellee could in any possibility prevent, 
has led to the belief that the following extract from the 
opinion of Chief Justice [Lemphill, in the case of Porter 
v. Miller, 7 Tex., 479, embraces the rule to be followed in 
questions of this character: “If the possession of the de- 
fendant be wrongful in the popular acceptation of the term; 
if it be inequitable and. unconscientious, acquired, for in- 
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stanca, in violation of a trust or by force, violence, or frand, 
he should, in all events, be responsible for the value of the 
property. But if he held by title acquired in good faith; 
if his claim be not destitute of equity, or have probable 
foundation in law; if it be conscientious, he cannot be 
treated asa willful wrong-doer, not relievable even as against 
the act of Divine Providence. In short, his responsibili- 
ties must depend upon the peculiar circumstances of the 
particular case.” Testing appellee’s liability by this stand- 
ard, we do not find his possession to have been “ wrongful 
in the popular acceptation of the term;” he cannot be, in 
any light in which he may be viewed, justly classed as ‘an 
intermeddler.”’? The defendant, Benson, from whom the 
slave was hired, had.a title regular on its face and valid in 
law. The equities on which Pait recovered against Benson 
were not, so far as is shown by the record, known to ap- 
pellee. The bond signed by Benson, McCutchen, and 
Binkley, it is admitted, had been fully complied with, in 
all its conditions or stipulations, up to the time of the judg- 
ment in this court in April, 1870. Nearly five years before 
that judgment was rendered the consequences of the late 
war between the States had emancipated the woman Mary, 
in common with all other slaves in Texas. The appellee, 
then, being at the time of the final judgment prevented 
by the Constitution and laws of the United States and 
Texas from delivering up the property, by reason of its 
having ceased to be property, and this without any fault ° 
on the part of those who executed the bond or of any per- 
son connected with them, we are of the opinion that he is 
relieved from all liability on the replevy bond, and that 
there was no error in the judgment of the District Court, 
and it is affirmed. 

_ AFFIRMED. 
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8. F. Newsy et au. v. H. N. HALTAaMAN kT AL. 


1. ORGANIZATION OF STATE GOVERNMENT.—The State Government 
of Texas was organized on February 16, 1846, and until that date 
the Government and laws of the Republic were in force. 

2. CIRCUMSTANTIAL EVIDENCE OF THE EXISTENCE OF A DEED.— 
Facts and circumstances independent of a deed, and contemporane- 
ous with its execution, coupled with evidence of possession of the 
title papers by the grantee, and his acts and declarations in regard to 
the land conveyed by the deed repeated through a series of years afford 
presumptive evidence against the fabrication of such testimony and 
strongly corroborate the genuineness of the deed. 


AppeaAL from Johnson. Tried below before the Hon. 
‘Charles Soward. 


' No brief for appellants. 
A. Bradshaw for appellees. 


Reeves, Associate Justice.—Appellees claim the land 
described in their petition as heirs at law of Abraham 
Haltaman, deceased. 

They produced and read in evidence on the trial a patent 
from the Republic of Texas to Isaac Saunders for 1,280 
acres of land, bearing date February 11, 1846, and a deed 
of conveyance from Saunders to Abraham Haltaman dated 
March: 10, 1846. 

The heirship of appellees being admitted on the trial, 
the questions in the case relate to the patent to Saunders 
and the conveyance from him to Abraham Haltaman, and 
to appellees’ right to recover in this suit by virtue of the 
patent and the deed. 

The defendants in the court below objected to the patent : 
to Saunders on the ground that it was issued and signed by 
Anson Jones, as President of the Republic of Texas, after 
the Republic had ceased to exist as an independent sove- 
reignty. In this they are mistaken. The State govern- 
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ment was not organized until February 16, 1846, and until 
that time the government and laws of the Republic were 
in force, to the exclusion of the State government. (Cocke 
v. Calkin & Co., 1 Tex., 542.) The patent was issued five 
days before the change of government took place. 

The validity of the deed from Saunders to Abraham 
Haltaman was put in issue by the defendants’ plea, under 
oath, charging the deed to be a forgery. 

This deed is dated March 10, 1846, and purports to have 
been executed by Isaac Saunders, or Saundres, in the pres- 
ence of R. F. Ford and James ©. Roseman, as subscribing 
witnesses, in the county of Cabarrus, in the State of North 
Carolina, where the parties then resided. The deed de- 
scribes the land conveyed as being situated in Robertson 
county, on the head-waters of Cedar Bluff creek, a branch 
of the Trinity river, following the description found in the 
patent. 

The evidence of the subscribing witness, James C. Rose- 
man, was taken by deposition, to which was attached, as 
stated, the deed from Saunders to Abraham Haltaman. 
This witness fully proves the execution of the deed by 
Saunders. He states that his own signature as a witness 
to the instrument was genuine, and that Saunders signed 
or acknowledged it in his presence, and that he signed it 
as a witness at the request of either Saunders or Haltaman; 
was not certain which one, but would not have witnessed 
it unless by request of one of the parties. 

Opposed to the evidence of Roseman is that of the wit- 
nesses examined by the defendants, also taken by deposi- 
tion. The object of this evidence was to impeach the 
character of Roseman for truth and veracity. The wit- 
nesses testified that they were acquainted with Roseman’s 
general character for truth and veracity in the community 
where he lived, and that it was bad, and that they would 
not believe him on oath. al 
The defendants relied upon the evidence impeaching the 
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character of Roseman for truth and veracity to support the 
plea charging the deed from Saunders to be a forgery. 

In support of the genuineness of Saunders’ deed, and as 
circumstances tending to corroborate Roseman, the plain- 
tiffs were permitted to read in evidence the certificate of 
Mathias E. Manley, judge of the superior courts of law and 
equity in the State of North Carolina, and which, as stated, 
was written on the back of the deed from Saunders to 
Haltaman. They also read for the same purpose Governor 
Holden’s certificate as to Judge Manley’s official character. 
The judge certifies that Roseman proved, under oath duly 
administered, that Saunders signed, sealed, and delivered 
this deed as his act and deed for the purposes therein men- 
tioned. The certificate bears date October 31, 1851, and 
was given under the private seal of the judge, there being 
no seal of office. It seems that the court held that al- 
though the certificate of authentication by the judge and 
that of the governor were not in due form of law, still the 
plaintiffs were allowed to read them in evidence as tending 
to show that the deed from Saunders was not a forgery. 

In the same connection and fur the same purpose the 
plaintiffs were permitted to prove by the witnesses that 
they had seen upon the records of Cabarrus county, North 
Carolina, a transfer of a certificate issued by B. I. Bee, 
Secretary of War, from Isaac Saunders to Abraham [alta- 
man. They also proved the declarations of Haltaman 
claiming to be the owner of the land in controversy. One 
witness says that Haltaman told him that he had swapped 
lands in Davis county, North Carolina, to Isaac Saunders 
for land in Texas. Another witness, his brother, says he 
heard Abraham Haltaman say that he got his claim to the 
land from Isaae Saunders, and that the land lay on one of 
the three forks of the Trinity river, and that he had a deed 
for it. The witness Bastion testified that Haltaman, a short 
time before his death, showed witness a deed for laud in 
Texas, and his recollection was that the deed was for 1,280 
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acres of land lying on the Trinity river. This witness had 
read the deed, but it was so long ago that he could not re- 
member with certainty the description of the land. There 
was further evidence of Haltaman’s declarations, in sub- 
stance, that he had paid another party to locate a soldier’s 
claim on the land and to get him a deed for it. The proof 
shows that Haltaman was in possession of the deed at the 
time these declarations were made, claiming the land as his 
own, and that the claim was continuous up to the time of 
his death in 1854. 

There was other evidence going to corroborate the tes- 
timony of Roseman and to establish the genuineness of the 
deed. Abraham Ilaltaman was well known in Cabarrus 
county, where he resided for many years. James Cline, 
.8ixty-five years of age, residing in the same county, testi- 
fied that he had known him for forty years. Saunders was 
not so well known. It was proved'that he had resided in 
the same county about one year, and near Ilaltaman, and 
then left, and the witnesses never saw or heard of him 
afterwards. The only additional fact in regard to Saun- 
ders is that he was a very poor man, There is no proof 
that he claimed the land after the deed to [laltaman. 
Haltaman moved from Cabarrus county to the State of 
Illinois in 1849, and died there in 1854. The deed wants 
only but a few months of being old enough to prove itself, 
being now more than twenty-nine years old. 

Facts and circumstances independent of the deed and 
contemporaneous with its execution, coupled with ITulta- 
man’s possession of the title papers, and his acts. and de- 
clarations in regard to the land, repeated through a long 
series of years, afford presumptive evidence against their 
fubrication and strongly corroborate the genuineness of the 
deed. (Mapes and Others v. Leal’s Heirs, 27 Tex., 345; 
Stroud v. Springfield, 28 Tex., 663.) 

The defendants objected to the admission in evidence of 
Judge Manley’s certificate of the proof of Saunders’ deed 
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by Roseman and the certificate of the Governor of North 
Carolina as to Manley’s official character, and also objected 
to the North Carolina records as examined and testified to 
by the witnesses. It is not necessary to decide in the 
present case whether this evidence should have been ad- 
mitted or not. The verdict of the jury is supported with- 
out it. 

Plaintiffs’ witnesses were also allowed over defendants’ 
objection to express their opinion, formed by comparison 
of signatures, that the signature of J. C. Roseman, as wit- 
ness to the deed from Saunders to Haltaman, and his sig- 
nature to his deposition, was written by the same person. 
It is not satisfactorily shown that the witnesses had been 
examined with a view to ascertain whether they were quali- 
fied to testify as experts, but there being sufficient compe- | 
tent evidence to warrant the verdict, it is not necessary to 
revise the action of the court in this respect, or to examine 
the rules regulating the admission or rejection of evidence 
in such cases. (Pridgen v. Hill, 12 Tex., 374.) 

The objections to the charge of the court are not tena- 
ble. There clearly was no error in charging that Newby’s 
affidavit charging the deed from Saunders to Haltaman to 
be a forgery was not evidence before the jury, nor is the 
charge of the court objectionable as shifting the burden of 
proof from the plaintiffs to the defendants. The court in- 
structed the jury to look to every fact and circumstance in 
evidence and decide whether the deed is a forgery or a 
valid instrument. In this there was no error. The charge 
submitted to the jury the issues of fact presented by the 
pleadings with substantial correctness, and if it was thought 
to be defective in failing to inform the jury as to the legal 
effect of defendant Newby’s affidavit, attention should have 
been called to it and a further charge asked. A verdict 
' must be shown to be wrong to warrant this court in setting 
it aside. It does not so appear in this case. The real 
question in the case was as to whether or not the deed pur- . 
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porting to have been executed by Saunders to Haltaman 
is the act and deed of Saunders. The jury, in effect, say 
that itis. Finding no error in the judgment, it is affirmed. 


AFFIRMED. 


JouN REED v. THe State or TEXAS. 


1. BRIBERY.—In an indictment of offering to bribe an attorney, it is 
not necessary to allege the particular acts’ which the attorney was 
required to do for the offered bribe. 

2. See case held error to refuse new trial to obtain testimony, for want 
of which a continuance was asked and had been refused. 


ApprEaL from Hood. Tried below before the Hon. A. J. 
Hood. 


Duke ¢ Ewell, for appellant. 
George Clark, Attorney General, for the State. 


Rosert Goup, AssocraTE Justice.—Appellant was con- 
victed under an indictment for offering to bribe an attorney 
at law. The substantial averments of the indictment are 
that J. C. Stone was charged, as an attorney at law, with 
the prosecution of a civil cause in the District Court of 
Hood county, wherein J. Word was plaintiff and John 
Reed and others were defendants; and that defendant Reed, 
‘“‘ with intent then and there to induce said Stone to assist 
him, said Reed, to the injury of said Word, who was then 
and there the client of said Stone, and with intent to in- 
duce said Reed to neglect the interest of his said client 
and to assist said Reed in said suit,” offered to pay said 
Stone two hundred and fifty dollars if he “would so man- 
age said suit that he, said Reed, could beat the same,” &c. 

The indictment was excepted to below as not sufficiently 
showing that Stone was authorized to practice as an at- 
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torney at law, and as not sufficiently describing the suit with 
the prosecution of which he is alleged to have been charged. 
The indictment is also alleged to be defective on other 
grounds, not set out in the court below, to wit: that the 
particular acts which Stone was required to do for the of- 
fered bribe are not specified; and that two different intents 
are alleged, rendering the indictment duplicatous and un- 
certain. None of these objections appear to us to be well 
taken. The indictment charges the offense substantially 
in the language of the code. It sets forth plainly and with 
sufficient certainty the character and relations of the par- 
ties, the nature and description of the suit, and the act 
to procure which the bribe was offered. To require more 
would be to hold that a party might with impunity approach 
an attorney with corrupt offers, provided he did not desig- 
nate the particular act by which the object was to be accom- 
plished. 

The language of the statute, “‘ with intent to induce him 
to give counsel, or in any way advise or assist the opposite 
party,” ‘“‘or to neglect the interest of his client,” shows 
that no specification of the particular counsel or assistance 
could be necessary, because what the counsel or advice or 
assistance would be could not be known to the party offer- 
ing the bribe. It is to be observed that in cases of attempt 
to bribe sheriffs, clerks, or other executive officers, it is 
ordinarily to do or not to do some particular act which, of 
course, can be set out in the indictment. The duties of 
attorneys to their clients are of such a nature that to hold 
a specification of the particular act to be done by the attor- 
ney in consideration of the bribe essential, would be to 
make the law inoperative. 

The intents alleged, to wit, to induce Stone to assist him, 
Reed, and to induce him to neglect his client, Word, are en- 
tirely consistent. While either would be sufficient, the alle- 
gation of both, as influencing the offer to bribe, does not 
make the indictment uncertain or unintelligible. We have 
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been cited to no precedent for an indictment for offering 
to bribe an attorney. : Prosecutions for bribery have not 
been frequent in our courts, but it is believed that the pre- 
cedents in the analogous case, of offering to bribe a judicial 
officer, and the principles recognized in the eases, both in 
this and other courts, are consistent with the ruling on this 
indictment. (Whart. Prec. of Indict., 593; 3 Greenl., sec. 
71, n. 3; Commonwealth v. Stephenson, 3 Met., (Ky.,) 
226; Commonwealth v. Chapman, 1 Va. Cases, 138; State 
v. Biebusch, 32 Mo., 276; Collins v. State, 25 Tex. Supp., 
204; State v. Currie, 35 Tex., 17.) 

The application for continuance appears to have been 
sufficient, unless it was defective in failing to show the 
materiality of Word’s testimony. However that might be, 
after the trial it was plain that if Word had testified as de- 
fendant claimed that he would, it might have materially 
influenced the verdict. The conviction rested on the testi- 
mony of Stone. As to the nature of that testimony, it is 
to be remarked that it is possible, as in casesof verbaleon- 
fessions, from the “ misuse of words, or the misapprehension 
of the witness,” that the meaning of the offer was misappre- 
hended; and further, that such “evidence is not, in the 
ordinary course of things, to be disproved by that sort of 
negative evidence by which the proof of plain facts may be, 
and often is, confronted.” (1 Greenl., sec. 214.) 

Under such circumstances the defendant might well 
claim an opportunity to produce evidence which ordinarily 
would have but little weight. He was indicted on the 8th, 
and on the 14th of the same month was forced to trial. 
Word, one of the witnesses for whose absence he claimed 
a continuance, resided in another county. The substance 
of what he claimed that Word would prove was, that Stone 
had told Word that defendant had offered him $250 for the 
note sued on; that one Arrington had informed defendant 
that Word had so stated to him, and that defendant had 


only come in possession of the fact that day. Arrington’s 
21 
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affidavit was appended, and seems to corroborate defend- 
ant. Itis not perceived that defendant could be charged 
with lack of diligence, for, from the nature of the testi- 
mony, he could not be presumed to know of its existence. 
Without deeming it necessary to pass on the sufficiency of 
the application for continuance, we hold that the court 
should have granted a new trial, to enable defendant to 
procure the testimony for the want of which he had sought 
acontinuance. (See Cooper v. State, 19 Tex., 449.) 

For the error in overruling the motion for new trial, 
the judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 








Matuew BurnuaM V. THe STATE. 


1. MURDER OF THE FIRST DEGREE.— Two men, utter strangers to 
each other, on their first meeting engaged in a rencounter, in which 
one was killed. The difficulty began by an effort on the part of de- 
ceased to stop the way of the survivor as he was passing, followed by 
the drawing of a pistol by deceased, over which a struggle occurred 
for its possession. During the struggle the pistol fired and deceased 
fell, whereupon the survivor, after stepping from the body four or 
five steps, instantly returned and fired the pistol at the head of his 
late adversary, inflicting a mortal wound. Not more than twenty 
seconds elapsed from their first meeting to the consummation of the 
homicide: Held, that the circumstances attending the homicide did 
not-afford evidence of that express malice necessary to constitute 
murder of the first degree. 

2. See opinion for a full statement of facts held not sufficient to support 
a conviction for murder of the first degree. 





AppgaAL from Travis. Tried below before the Hon. J. 
P. Richardson. 


Sheeks & Sneed, for appellant, filed an able brief, which 
from its character, cannot be abbreviated. They cited 
Villareal v. The State, 26 Tex.,107; Johnson v. The State, 
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27 Tex., 766; Maria v. The State, 28 Tex., 710; Jordan »v. 
The State, 10 Tex., 479; Atkinson v. The State, 20 Tex., 
523; McCoy v. The State, 25 Tex., 33; Ake v. The State, 
80 Tex., 466. 


A. J. Peeler, Assistant Attorney General, for the State. 


Devine, AssoctaTE J ustice.—Appellant was indicted on 
the 18th.of November, 1873, charged with the murder of 
H. C. Banks on the 16th of November, 1873, in the county 
of Hays. A motion for a change of venue being allowed, 
the cause was transferred to the county of Travis. The 
trial resulted in a conviction and a verdict of guilty of 
murder in the first degree. 

The errors assigned as grounds for the reversal of the 
judgment will be examined in the order of their statement. 
The complaint of the charge to the jury is not sustained by 
a close examination of the instructions given. The charge 
did not overlook any right which the accused was en- 
titled to. 

The assignments that the verdict of the jury is contrary 
to law and contrary to the evidence demanded and the 
evidence has received from the court a thorough examina- 
tion. From that examination we are led to the opinion 
that in the record as presented but one question is neces- 
sary to be determined; that is, whether or not the homi- 
cide (admitted) is murder of the first degree? Article 608 
of the Criminal Code defines murder of the first degree as 
follows: “All murder committed by poison, starving, tor- 
ture, or with express malice, or committed in the perpetra- 
tion of arson, rape, robbery, or burglary, is murder in the 
first degree; and all murder not of the first degree is mur- 
der of the second degree.”” Omitting from this definition 
all that is inapplicable to the cause before the court, there 
remains only the single inquiry, Does the evidence prove 
that appellant, in the killing of H. C. Banks, is guilty of 
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express malice in the sense in which the words are em- 
ployed in article 608 of the code? If he is not, then the 
verdict is contrary to the law and contrary to the evi- 
dence. 

While no period of time has been settled as necessary to 
elapse before the sedate and deliberate purpose can be 
formed, and which is evidence of express malice, and while 
this sedate and deliberate purpose to kill may be formed 
but a moment before the perpetration of the unlawful act, 
and while courts have sometimes attempted to illustrate by 
examples what acts might or might not constitute express 
malice, nothing more definite can in truth be said than 
that all the facts and circumstances of each particular case 
are the governing or controlling elements of the case, and 
determine, or should do so, the question whether the 
homicide is murder of the first or of the second degree, or 
whether it be manslaughter or excusable homicide. 

The evidence in this cause is not of a conflicting charac- 
ter. All the witnesses for the State agree in the material 
facts. Defendant called no witnesses; the only persons 
present, Mr. and Mrs. Dugger, appeared for the State; 
they cannot be considered as having any bias in favor of 
the accused. Examining the testimony to determine the 
questions raised on the verdict of the jury, the following 
are shown to be the material facts: The deceased, H. C. 
Banks, is shown to have been comparatively a stranger in 
Hays county; nothing is shown as to his habits or disposi- 
tion; he had resided a few months in Hays county in 
‘*‘Stringtown;” had been in the employment of the sherift 
of that county during the week preceding the day of his 
death, and was on his way to San Marcos on the 16th ot 
November, 1873, when he lost his life. On passing the 
house of L. M. Dugger, a few miles from San Marcos, he 
stopped, being spoken to by Dugger, a few minutes before 
deceased reached Dugger’s premises. The defendant, who 
had been in Dugger’s service during the preceding twelve 
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months, returned to the premises after an absence of about 
four days, went to “the smoke-house” and commenced 
packing up his clothes in his blanket preparatory to leav- 
ing; he complained to Mrs. Dugger that he had not been 
treated well, and was going to leave; insulting epithets, 
angry and bitter words were applied and used by the pris- 
oner and Mrs. Dugger to each other. On his passing from 
the house to the gate, his bundle on his back, he met the 
witness, L. M. Dugger, who was returning from his con- 
versation at the gate with the deceased. Defendant re- 
marked to Dugger, “I think you all have been running 
over me, and I am going to leave.” The latter com- 
manded him “to shut up his mouth.” Appellant made 
no reply and passed on to the gate; as he approached it he 
was met by the deceased, who had dismounted from his 
horse, tied him to the right of the gate and stood in front 
of it. As defendant approached within a few steps of the 
gate deceased said to him, ‘Old man, you are drinking; 
you had better put down your budget and wait until to- 
morrow before you go.” Defendant replied, “ And who 
are you?” To which the deceased responded, by say- 
ing, “I will show you who I am,” drawing his revolver 
at the same time, stepping back a pace and presenting 
it at the defendant, who instantly dropped his bundle, 
sprang forward and grasped the pistol; they struggled, 
deceased to retain and defendant to take from deceased 
his pistol. During the struggle deceased was heard twice 
to call out, “ Mr. Dugger, get your pistol and come on.” 
In the struggle deceased was forced back from the gate 
about eighteen fget into the road, when the pistol over 
which they were struggling was discharged, the ball pass- 
ing through deceased near the base of the neck ; deceased 
fell. Instantly defendant, with pistol in hand, took two 
or four steps, at an angle of forty-five degrees, from the 
body towards the right, turned to the left, and stepping 
up to deceased stooped down and shot him in the side of 
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the head. Dugger, who had run into the house for his 
pistol, on hearing Banks call to him to come on ran out 
and, as he states, “ bursted a cap” at defendant before he 
shot deceased in the head; he shot twice after that at de- 
fendant before he fled. 

The witnesses for the State show that deceased was 
about twenty-two years old, was a stout, active young 
man; defendant about same age, and was perhaps a little 
heavier than deceased. They were strangers to each other, 
never having met before. The opinion of the physician 
who examined deceased was that either wound would have 
caused death. 

Looking over these the material facts in the case, we 
search in vain for evidence of that express malice, the 
proof of which is necessary before the defendant can be 
legally convicted of murder in the first degree. Does the 
evidence show express malice in the previous threats, 
menaces, or ill-will on the part of appellant? It does not. 
They were utter strangers, had then for the first time seen 
each other, and no quarrel or dispute was sought or raised 
by appellant with the deceased. Was the accused in the 
act of committing any crime or trespass, or was he then 
guilty of any wrongful act that gave the deceased any 
right, color, or pretense of right to bar or prevent defend- 
ant’s exit through Mr. Dugger’s gate? The shadow of 
such proof cannot be found in the statement of facts. 
There is no evidence of express malice in the fact that 
when a stranger, who commenced the altercation, cause- 
lessly presented a loaded pistol towards defendant’s breast, 
he should drop his bundle and grasp 4he weapon that 
placed his life in danger. There is as little of express 
malice to be found in the subsequent struggle down to the 
moment when the deceased fell, shot through the neck. 
low that occurred, whether from the accidental discharge 
of the pistol during the struggle for its possession, or by 
the defendant designedly, the witnesses are unable to state, 
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and the wound through the neck was not known to any of 
the witnesses until after the removal of the body to San 
Marcos—the doctor who examined the body at the house of 
Dugger having at that examination omitted to notice it. 

The testimony of all the witnesses for the State, viewed 
separately or together, fails to show any wrongful act on 
the part of the accused up to and including the discharge 
of the pistol, when H. C. Banks fell wounded. We are 
thus brought down to the few seconds of time intervening 
between the fall of deceased and the shooting him in the 
head by defendant, and we are, in view of all the previ- 
ously occurring facts, limited to this brief interval of time 
and defendant’s actions during this time for the determ- 
ination of the question as to his guilt. 

When deceased fell the defendant retained the pistol in 
his hand; and the witness, Dugger, states; ‘As Banks fell 
Mat made some steps, more than one and less than five, 
away from Banks, and then turned and stepped up near 
Banks, and stooped over and fired at Banks’ head, the 
muzzle of the pistol being near Banks’ head at the time it 
was fired.” This witness’ evidence shows that defendant 
had not left the body of Banks, that his movements in the 
four steps he took was at an angle of about forty-five de- 
grees to the right; that he then turned to the left, stepped 
up to Banks and fired. 

Taking the time in which the witness, Dugger, could 
advance in a rapid pace, or run from where he stood, when 
Banks fell, (fifteen feet from the gate,) up to the gate, and 
burst a cap on his pistol at defendant, not more than 
twenty seconds could elapse, and this is the entire time iz 
which the accused could deliberate or contemplate the con- 
sequences of his act; and under what circumstances were 
these few seconds of time presented to him? He had at 
that moment come out of a struggle for his life with a 
man in the prime of life, healthy, active, and athletic; his 
equal in age, size, afd physical power; they were as nearly 
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yatched as two men could be under such circumstances. 
The man who lay at his feet was to him an utter stranger; 
he had stopped his way when leaving Dugger’s yard, he 
had drawn and presented his pistol at defendant, and im- 
mediately after this contest closed—a struggle in which 
every element of physical activity and strength, every fac- 
u ty of the mind, were strained to their utmost tension— 
with his feelings naturally excited to the highest point, his 
mind in one wild whirl of tumult, with less than twenty 
seconds of intervening time, under this pressure of excite- 
ment he fires the shot through his antagonist’s head. 

To call the shooting by defendant under such circum- 
stances evidence of ‘a sedate, deliberate mind,” or “a 
formed design,” implies a disregard of the nature of terms 
intended to have a precise meaning, and when human life 
is involved to be applied under a rule of the utmost cau- 
tion. 

We are satisfied from an examination of al] the facts in 
this cause that the defendant is not guilty of murder in the 
first degree; and while the verdict of a jury is entitled to 
great consideration, and will not be disturbed by reason of 
the fact that a different verdict could with propriety have 
been rendered in the special case, yet in a case like the 
present, where it is not a conflict of testimony, but a clear 
want of evidence to support the verdict, it will be set aside. 

As this cause will be remanded no allusion will be made 
with reference to the offense charged, beyond the state- 
ment that the facts of the cause show that appellant is not 
guilty of murder in the first degree. (Atkinson v. The 
State, 20 Tex., 531; McCoy v. The State, 25 Tex., 33.) 

The verdict of the jury not being supported by the evi- 
dence and contrary to law, a new trial should have been 
allowed the accused. For the error in overruling the de- 
fendant’s motion for a new trial, the judgment is reversed 
and the cause is remanded. 





REVERSED AND REMANDED. 
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A. C. Hitt v. Tue Strate. 


RESISTING AN OFFICER.—An indictment under the code for resisting an 
officer (Paschal’s Dig., art. 1959) which omits to charge that the offi- 
cer was resisted while engaged in the effort to execute a legal war- 
rant of arrest is bad. 


APPEAL from Tarrant. Tried below before the Hon. H. 
Barksdale. 


Lovejoy ¢ Dickson, for appellant. 
George Clark, Attorney General, for the State. 


Devine, AssociaTE Justice.—The indictment charged 
appellant with resisting an officer under article 334, Crim- 
inal Code, Paschal’s Dig., art. 1959. The defendant filed 
exceptions, which were overruled on the taial. He was 
found guilty, and his motion for a new trial being over- 
ruled, he has appealed. 

There is no assignment of errors in the transcript. The 
indictment is, however, so defective (failing as it does to 
charge the offense in plain and intelligible language) that 
the court should have sustained the exceptions. The in- 
dictment charged that “defendant and others did, with 
force and arms, and with firearms and threats of violence, 
resist and oppose one John Holman, who was then and 
there the deputy sheriff of said county, and who then and 
there had in possession a capias issued by the clerk of the 
District Court of said county for the arrest of the said A. 
C. Hill,” &«. The substance of the offense under arti- 
cle 1959 is contained in the following provisions of that 
article: “If the party against whom a legal warrant of 
arrest is directed in any criminal case resist its execution 
when attempted by any person legally authorized to exe- 
cute the same, he shall be fined,” &. The resisting the 
attempt of the officer to execute the warrant is the gist of 
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the offense. It is only by resisting the officer when at- 
tempting to perform his duty that the law under article 
1959 is violated, and the indictment which fails to charge 
that the officer was resisted while attempting to execute 
the warrant does not charge an offense as plainly required 
by the code. For this the judgment must be reversed and 
the cause remanded. 


REVERSED AND REMANDED. 





JoHN F. Gorpon v. THE Strate. 


1, APPEAL.—A sheriff removed by the district judge on motion of the 
district attorney can appeal from the order removing him. 

2. SHERIFF, REMOVAL OF, BY DISTRICT JUDGE.—The sheriff is enti- 
tled to notice of the charges against him, and the charge must spec- 
ify some act or omission since his election showing his unfitness for 
the office. 

3. DISQUALIFICATION TO ELECTION AS SHERIFF.—Prior to the act of 
March 15, 1875, disqualifying certain persons (sheriffs, &c.) from 
exercising the functions of offices from which they have been re- 
moved, the removal by the district judge of a sheriff was no obstacle 
to his election to and holding the same office from which he had been 
removed. 


AppgEAL from Guadalupe. Tried below before the Hon. 
John P. White. 

The main points in the above cause may be summed up 
as follows: W. H. Burgess, Esq., as district attorney, &c., 
on the 26th of December, 1874, the last day of the Guada- 
lupe District Court, filed a motion against appellant to re- 
move him from the office of sheriff of Guadalupe county. 
Gordon asked time to employ and consult counsel, and the 
court adjourned until that evening, when the case being 
called, Gordon’s counsel claimed that he had not been 
served with a notice or copy of the charges against him, 
whereupon the court adjourned until the following’ Wed- 


















Gorpon v. THe State. 





Argument for the appellant. 





nesday, and Gordon was served with a copy of the rule to 
show cause why he should not be removed from office. 

On Wednesday Gordon, by his counsel, objected to being 
tried in chambers, but his objection being overruled, he 
was by an order removed from office. 

Another election having been ordered by the proper 
authority, Gordon was, on the 30th of January, elected 
sheriff by the voters of Guadalupe county, and shortly 
thereafter duly commissioned by the Governor as sheriff. 
At the next term of the Guadalupe District Court, without 
notice to Gordon, the, court entered an order for his re- 
moval, on the ground that he was not eligible for the office 
after removal during the term for which he was elected; and 
if eligible, he was removed for the causes for which he had 
been removed previous to the election of January 30, 1873. 

Gordon afterwards appeared and: moved to set aside the 
order removing him, because (1) he had no notice of any 
charge against him; (2) he had no opportunity of explain- 
ing or answering the causes assigned for his removal; (38) 
no cause was alleged for his removal which existed after 
the date of his election and commission as sheriff; and (4) 
his former removal did not render him ineligible to hold 
the office when re-elected by the people. 

This motion was overruled, and exceptions taken to the 
action of the court, and Gordon has appealed. 

The Attorney General for the State filed a motion to dis- 
miss the appeal for want of jurisdiction and for want of 
sufficient appeal bond. 


W. E. Goodrich, for appellant. 

The Supreme Court of Texas has held in several cases 
that it had revisory jurisdiction over cases of this kind. 
(Davis v. The State, 85 Tex., 122; Ex parte King, 35 Tex., 
657; Stewart v. The State, 37 Tex., 576.) 

The Supreme Court of West Virginia has held the same 
view. (3 West Va., 367.) 
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In Keenan v. Perry, 24 ‘l'ex., 260, the court say: “ But 
it is insisted for appellee that the removal is inoperative 
because the Governor did not assign the causes of the re- 
moval. The answer to this is, that the law did not require 
him to assign the causes. * * * The law makes no pro- 
vision for ascertaining the existence of the causes, or for 
revising the action of the Governor by any other authority 
or tribunal.” And further down on same page it is said: 
‘*‘As no court or tribunal is clothed with authority by the 
law to revise the action of the Governor in removing the 
officer, and his decision as to the existence of the causes 
is not elsewhere examinable, it is not perceived what use- 
ful purpose would be subserved by assigning the particular 
causes upon which he acted. The authority to require it 
would imply a power of revision which is not given by law.” 
And again on page 264: “It is only said that the officer 
shall continue in office during the prescribed period, unless 
sooner removed for specified causes, not that the causes 
shall be assigned. If that had been intended as a prece- 
dent to the removal, or as a limitation or restriction upon 
the removing power, it would have been easy to have so 
expressed it.” 

The Constitution requires that the cause for removal be 
spread upon the records of the court, and without doubt 
for the obvious reason that the cause may be seen and 
known, and, if necessary, revised and corrected by appeal. 
(Davis v. The State, 35 Tex., 124.) 

The appellant assigns as errors his being removed from 
office without being allowed a hearing, and his being re- 
moved for causes alleged to have existed previous to his 
election to the office and to his being commissioned as 
sheriff by the Governor, and for which he had been before 
tried. 

The order of removal of March 5, 1875, shows that he 
was not given a hearing, and that his removal was for 
causes which existed previous to his election, and that he 
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had once before been tried and removed from office for 
the identical causes there set out. 

Was Gordon entitled to be heard on the charges, or is 
the power in the District Court to remove an arbitrary 
one? Our own court say that the power is not an arbi- 
trary one. (See 35 Tex., 121, 657; 37 Tex., 576.) 

It is a cardinal principle in the administration of justice 
that no man ean be divested of his rights until he has had 
an opportunity of being heard. (7 Hlow., Miss., 127; 1 
Hill, N. Y., 139; 4 Hill, N. Y., 146; 1 Curtis, 325.) And 
many other authorities could be cited to the same effect. 

Our Bill of Rights, section 16, says: ‘‘ No citizen of this 
State shall be deprived of * * * property, privileges, 

* * * or inany manner disfranchised, except by due 
course of the law of the Ind.” 

Where the sheriff fails to return an execution, make a 
levy, or advertise and offer for sale property levied on, and 
even where he fails or refuses to pay over money collected 
by him under execution, when demanded by the plaintiff 
in execution or by his attorney, he is entitled to three 
days’ previous notice before the motion against him can 
be tried. (Paschal’s Dig., arts. 3781, 3796, 5106 ) 

Yet here he was turned out of office without notice, 
without being allowed a hearing, and for causes upon 
which he had previously been tried; and every one of 
which, as the order of removal itself shows, was of date 
previous to his election by the people and of his being 
commissioned by the Governor. 

Though every charge against appellant may be true, yet 
not one of them goes to show that he is not competent to 
discharge the duties of the office, and they only amount to 
negligence—gross negligence, it may be—but only negli- 
gence; and he doubtless would, after his removal from 
and re-election to the office of sheriff, have corrected these 
faults had he been allowed to hold his office. 

True, the judge, in the first order of removal, says that 
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Gordon is unfit to longer hold and exercise the office of 
sheriff; but he preludes this by saying it is for the causes 
set out in the motion against him. 

Did the removal of Gordon the first time render him 
ineligible to the office? 

The only power in the judge to remove is derived from 
section 41 of Art. V of the Constitution. 

The power is to remove for causes spread upon the 
minutes; not to remove and declare ineligible. This is 
extraordinary power, and the process summary. Is the 
power to remove to carry with the greater punishment a 
disqualification to hold the office? 

We believe that criminal laws and laws quasi criminal 
are strictly construed, and the penalty never construed to 
be greater than that which the statute prescribes. (For- 
shey v. Railroad Company, 16 Tex., 526; Frazier v. Moore, 
11 Tex., 759.) 

The same rule of construction applies to summary pro- 
ceedings in civil actions. I will only cite the rule in cases 
of attachments, where the affidavit for attachment must be 
positive as to the ground, and not that the affiant believes 
it, though it may be impossible for him to know that the 
party whose property it is proposed to attach is secreting 
or about to secrete the same for the purpose of defraud- 
ing his creditors. (Chevallier v. Williams, 2 Tex., 243.) 

Our Constitution, Art. III, sec..14, says: “No person 
shall be eligible to any office, State, county, or municipal, 
who is not a registered voter in the State.” 

The oath of office, section 1, Art. XII, places further 
restrictions upon the right to hold office. 

And section 2, Art. XII, provides that “laws shall be 
made to exclude from office, &c., those who shall hereafter 
be convicted of bribery, perjury, forgery, or other high 
crimes.” 

Gordon was eligible, as far as the Constitution provides, 
unless the court should hold that by reason of his having 
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been removed by the judge he becomes ineligible to hold 
the office. 


George Clark, Attorney General, for the State. 

See Const., Art. V., sec. 18; Keenan v. Perry, 24 Tex. 

Attention is also called to the fact that the appeal is from 
the second order of removal made by the judge of his own 
motion. No complication as to the State being madea 
party can therefore arise, and the appeal is wholly ex parte. 
It is in no sense a suit, nor is the order of the court below 
a judgment for absence of parties. 


Terrell & Walker, also for appellant, argued the question 

of jurisdiction, citing Davis v. The State, 35 Tex., 122; 
Mx parte King, 35 Tex., 657; Jackson v. The State, 21 
Tex., 673; Keenan v. Perry, 24 Tex., 253; 1 Burns’ Jus- 
tice, 361, 364; 1°"McKenney’s Jus., 353; Rex v. Little, 1 
Bur., 613; Rex v. Cordorn, 4 Bur., 2279; Taylor v. Porter, 
4 Hill, 146; Story on Const., sec. 1789; Hx parte Hey- 
fron, 7 How., (Miss.,) 127; Zz parte Ireland, 38 Tex., 
344. 

The argument on the main question is given in full. 

No valid cause for removal was spread upon the min- 
utes of the court, as required by the Constitution, and the 
judgment removing the officer should be reversed. 

We will not’ discuss whether the first order removing 
the officer, made as it was in vacation, effected the object 
intended or not. Until the cause of removal is spread 
upon the minutes of “tbe court” it would seem that the 
officer could not be removed, and we cannot see how a 
cause ascertained in chambers in vacation could be spread 
upon the minutes of a court not then in session. But be 
this as it may, Gordon acquiesced in the order and ap- 
pealed to the people, who are supposed to be cognizant of 
all the facts, and who sustained him by his re-election. It 
is not pretended anywhere that after this any new cause 
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for removal occurred, but at the term following his elec- 
tion he was removed by an order of the judge without no- 
tice of any new accusation, without the privilege of being 
heard, and for the same cause, antedating his election, for 
which he was first removed. If this may be done, article 
V, section 18, which secures to the people the right to elect 
their sheriffs, becomes a mockery and a delusion. Why 
make him elective if a judicial veto may nullify the popu- 
lar wish for matters which existed before his election, and 
which must have been considered by the people when they 
elected him? The cause which can authorize a removal 
must arise after an election, for in no other way can we 
harmonize the constitutional right of the people to elect: 
with the power conferred on the judge to remove for 
cause. We respectfully submit that any other construc- 
tion of the powers of the district judge would create 
a depository of irresponsible power most dangerous in a 
free government. Once give to the judges the power to 
remove their sheriffs and clerks for causes which the peo- 
ple have considered at the ballot-box, and what is the 
right to elect their sheriff worth? The judge is not elected 
by nor responsible to the people directly, and if he may 
thus practically ignore their choice in removing one who 
it is not.even pretended has given cause of complaint since 
his election, then he may remove for any cause which per- 
sonal dislike, caprice, or prejudice may suggest. If this 
can be done, was it not a solemn mockery to write in the 
Constitution that the sheriff should be elected by the peo- 
ple? If the district judge without cause may thus exercise 
these startling powers, with no right in this court to revise 
his action, then we have in Texas thirty-five men who, in 
vetoing the act of the people in electing their sheriffs and 
clerks, are supreme and irresponsible. No one of them 
derives his power directly from the people, and it would 
seem to require something more than judicial construction, 
in the absence of positive law, to satisfy the understanding 
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that such extraordinary power of vetoing the popular will 
can thus be exercised. When the judge spreads upon the 
minutes of the court, as was done here, a cause for removal 
not known to the law existing prior to the election, and 
which, as we have said, was considered by the people when 
they elected their officer, what becomes of the constitu- 
tional right of the people to elect? 

The question is so important, the claim of irresponsible 
power so startling, that the actors themselves dwindle into 
nothingness before its magnitude. 

We know of but one precedent in all English and Amer- 
ican history for the claim of power here asserted. We 
refer to the contest between John Wilkes, who, backed by 
the public sentiment of England, maintained a successful 
contest against the king, ministry, and Parliament. Ex- 
pelled from the House of Commons he was twice re-elected 
a member from Middlesex, aud as often expelled, because 
it was claimed by the House that his first expulsion ren- 
dered him ineligible. Though confessedly a bad man, this 
claim of arbitrary power in the House of Commons to veto 
and déstroy the right of the people to elect their member, 
for causes they themselves had considered at the ballot- 
box, so shocked the public mind that Wilkes was, on a 
change of ministry, again returned, and saw expunged from 
the journals of the House the resolutions of expulsion. 
The right of the people to elect their public servants ex- 
isted before constitutions were formed, and the claim we 
have been considering is only the evidence that in the case 
of a sheriff they have not surrendered it. The power con- 
ferred on the judge in the same clause to remove is extra- 
ordinary, and being in derogation of common right must, 
tested by every precedent, be strictly pursued. 

In this case there has been an effort to remove the officer 
in a proceeding which the judge determined at chambers, 
to which he was not afterwards a party, and for a cause 


aot recognized by law, for if the officer be not rendered 
22 
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infamous by crime, no cause which existed before his elec- 
tion can furnish even a pretext for his removal. The de- 
nunciations of Junius, leveled at the claim of Parliament 
to expel for causes antedating the election of a member, 
wrought a proper effect upon the English mind, and the 
final indorsement of his views by Parliament and the 
British people should excuse us from arguing against such 
a claim of power not since asserted until now. 

The language of Junius in that memorable controversy 
may well be applied to the courts, viz: ‘We can never 
be really in danger until the forms of law are made use of 
to destroy our civil and political liberties; until the courts 
forget their trusts by contributing to establish new prin- 
ciples of government, and employing the very weapons 
committed to them to stab the constitution.” 

What connection the passage of the recent act of the 
Legislature, passed since the proceeding complained of, 
and which now renders a sheriff who has been removed 
by a judge afterwards ineligible, had with the present case, 
we know not, but we hazard nothing in saying that the 
civil rights of the citizen should not depend on the will or 
caprice of any one man. That act is prospective in its oper- 
ation and cannot affect this case. It has no prototype, 
and we hazard nothing in saying that it will never furnish 
a precedent for other legislative bodies. 

We are fur from attacking the motives of the judge of 
whose action we complain. We believe they are above 
reproach, and that his action was dictated by what he 
thought to be a conscientious regard for official duty, but 
we think the precedent set by him most dangerous and 
unwarranted by law. 


Gou.Lp, Assocrate Justice.—Former decisions of this 
court have given a construction to the clause of the Con- 
stitution making sheriffs “‘ subject to removal by the judge 
of the District Court for said county for cause spread upon 
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the minutes of the court.” (Constitution, sec. 18, Art. V; 
Davis v. State, 35 Tex., 118; Ex parte King, Id., 657.) 

It has been held, and we think rightly, that this power 
of removal is not absolute or arbitrary, either as to the 
manner in which or the causes for which it may be exer- 
cised. The sheriff is entitled to notice of the charges 
against him and to an opportunity to be heard in his de- 
fense. The fact of his election is conclusive of his right 
to the office, unless some subsequent cause justify his 
removal. “ General allegations of incompetency” or un- 
fitness constitute no sufficient cause. Some official delin- 
quency, or, we will add, some act or default or occurrence 
since his election, showing his unfitness for the office, must 
be ulleged against him. Where a removal is made irregu- 
larly or for insufficient cause the order or judgment is 
subject to be revised on appeal. These principles are sub- 
stantially laid down in the cases referred to, and are be- 
lieved to give the proper construction to this clause of the 
Constitution, giving some weight to every part, and at the 
same time, between two cunstructions, inclining to that in 
harmony with other parts of the Constitution and with the 
rules of the common law. (Cooley’s Const. Lim., 58-60 
Bennett v. Ward, 3 Caines, 259.) 

As presented in the record, the order of removal appealed 
from, made March 5, 1875, was without notice to the 
sheriff, and for causes anterior to the election and com- 
mission under which he then held his office. It was there- 
fore erroneous, and must be reversed. 

The validity of the previous removal in vacation is not 
a question before us for decision. It was acquiesced in, a 
new election had, and Gordon was re-elected and again com- 
missioned. The order appealed from does not assume to be 
made in pursuance of the motion and notice on which the 
removal in vacation was founded, but is based on the va- 
lidity and completeness of the previous removal. The 
proposition that by this previous removal Gordon was ren- 
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dered ineligible to the office during the balance of his 
original term, is unsupported by anything in the Constitu- 
tion or in the law as it was at the time the order was 
made. The act of March 15, 1875, entitled “An act to 
disqualify certain persons from exercising the functions of 
offices from which they have been removed,” is subsequent 
in date to the order of removal, and cannot affect this case. 
The disability to hold office is part of the penalty affixed 
by our statutes to certain infamous crimes. (Paschal’s 
Dig., arts. 1666, 1936.) It is not to be imposed on any cit- 
izen except by authority given by law. ' 
The motion to dismiss for want of jurisdiction is over- 
ruled, and the judgment or order of removal made on 
March 5, 1875, is reversed and the prosecution dismissed. 


REVERSED AND DISMISSED. 





JAMES N. Fisk Et Au. v. Miauet FLorEs ET AL. 


1, DEED BY HUSBAND FOR WIFE’S SEPARATE PROPERTY.—The deed 
by the husband in 1834 for the wife’s separate property passed no 
title. 


2. RECITALS in deeds bind both parties thereto and parties claiming 
under such deeds. 


3. DONATION.—Property received by husband or wife by donation 
forms part of the separate estate of the party receiving the dona- 


tion, 


4, Samré.—A donation in remuneration for or in compensation for ser- 
vices rendered by a married woman to the donor is not a part of the 


community estate, nor could real estate so received be disposed of by 
the husband. 


Appgat from Bexar. Tried below before the Hon. 
George II. Noonan. 


I. P. Simpson, for appellants. 
S. G. Newton, for appellees. 
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Moore, Associate Justice.—This suit was brought by 
the appellants for title and possession of a lot in the city of 
San Antonio, granted in February, 1818, by Don Antonio 
Martinez, colonel of the royal army, and military and politi- 
cal governor of the province, to Maria Inez de ios Santos. 
The validity of this title is not controverted. Both appel- 
lants and appellees seem to claim under it, and mutually 
maintain that they have respectively shown by the chain of 
transfers upon which they. rely the better title to that part 
of the lot in dispute. It is also claimed by both of them 
‘that they have respectively acquired title as against the 
other by prescription, irrespective of any question as to 
the superiority of their titles apart from the facts connected 
with the occupation and possession of the lot. 

While both appellants and appellees claim under the 
grant to de los Santos, neither of them connect themselves 
with the title to her by a consecutive chain of written trans- 
fers, or by direct and positive proof of the donation of4he 
lot by her to her daughter Sebastiana Vela, upon which 
the parties on both sides seem to count in support of their 
respective titles. 

It appears from the record that after the grant of the lot 
to de los Santos she improved and resided upon it fora 
time at least, and that at the time of her death, about 1830, 


she was living upon it with her daughter Sebastiana Vela 
and her husband Jose Dolores Ocon ; or they were living 


upon it with her. After her death Sebastiana and her hus- 


band continued upon the lot, and although de los Santos 
left anumber of other heirs besides Sebastiana, who must 
have been fully informed of the fact of the grant of the lot 
to her, none of them have ever claimed any interest in it 
by inheritance or otherwise, or controverted or questioned 
the right of Sebastiana Vela to it, or that of her and her 
husband, Dolores Ocon, as the case may be. 

Appellees claim under a deed from Ocon to Francisco 
Chaves, dated June 28, 1834, for that part of the lot in dis- 
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pute. Ocon and his wife Sebastiana Vela continued in the 
possession and occupation, certainly of that part of the lot 
not included in the deed to Chaves, until his death, which 
occurred some time in the year 1834, and Sebastiana Vela 
continued in like possession until the 4th of August, 1840, 
when she sold and conveyed the entire lot to Dona Guada- 
lupe Ruiz, from whom appellants claim. 

For the proper disposition of the question of title, irre- 
spective of the claim by prescription, it will suffice to say 
that as appellants deraign their title under said Guadalupe 
Ruiz, and appellees under said Francisco Chaves, and as 
no controversy seems to be made as to the regularity of 
the mesne conveyances by which they respectively derive 
their title from these parties, the determination of the ques- 
tion as to which of the parties had the better right to the 
lot depends upon the fact whether the lot was the separate 
property of Sebastiana Vela, or the community property of 
said Vela and her husband Ocon. 

Appellees made no effort whatever to show any separate 
or individual title to the lot in Ocon. His right to sell 
seems to be based solely upon the construction and effect 
which it is insisted must be given to the recitals in the deed 
from Vela to Ruiz, offered in evidence by appellants, and 
under which, as we have said, they claim to derive their 
title. IfSebastiana acquired whatever title she had to the 
lot as an heir of her mother, Maria Inez de los Santos, it 
was, of course, her separate property, and the deed from 
Ocon to Chaves, in which she did not join, was inoperative 
and void. And whether she inherited the entire lot, or an 
' undivided interest in it, the appellants, if they have ac- 
quired the title or interest which she inherited, could re- 
cover the entire lot from the appellees, who, under such 
circumstances, could be viewed only as mere naked tres- 
passers. (Presley v. Holmes, 33 Tex., 476.) 

But as the recitals in the deed under which a party claims 
is evidence against him, and as by the recitals in the deed 
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from Vela to Ruiz it appears that she did not claim the 
lot as heir of de los Santos, it is necessary to inquire 
whether, if the lot passed from de los Santos, as alleged 
in Vela’s deed to Ruiz, it was community property of Vela 
and Ocon, or her separate estate. The recital to which 
reference is had reads as follows, viz: ‘ And I, Maria Se- 
bastiana Vela, for myself and for my heirs, by this bargain 
and grant to and with the said Da. Guadalupe Ruiz, and 
her heirs and assigns, that I am now the owner of said 
piece of land by donation made to me in compensation for 
various services by my mother, Maria Inez de los Santos, 
who was possessed of a good and indefective right and 
title to it.” 

That a donation pure and simple vests in the donee a 
separate estate in the property donated, cannot be ques- 
tioned. It is insisted, however, that this is not the char- 
acter of this donation. It was made, says the deed, in 
compensation for various services. This, it is said, shows 
that the lot was acquired by an onerous title. And if thus 
acquired during marriage, it is claimed it belongs to the 
community, whether the services were rendered by the 
husband or wife. 

“A donation,” as defined by the civil law, “is a con- 
tract whereby a person gratuitously dispossesses himself of 
something by transferring it to another to be his property, 
who accepts it.” (3 Browne’s Rom. Law, 119.) It is a 
contract or agreement, and must be accepted by the donee, 
otherwise it would be a mere offer. It must also be gra- 
tuitous, because otherwise it would be a sale or exchange. 
(Id.) 

“The donation inter vivos is an act by which one gives 
to another irrevocably and gratuitously some property of 
which he becomes the immediate owner.” (Schmidt Civil 
Law, 201.) 

‘The first beneficial contract to one party only is dona- 
tion or the benevolent act which arises from nobleness and 
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goodness of heart, when it is made freely and without any 
compensation.”” (1 White’s New Recop., 154.) 

“‘Donatio inter vivos, otherwise called a proper gift, then 
is when one out of mere liberality bestows a thing upon 
another, there being no law to compel him to it.”’ (2 Col- 
quhoun ‘Rom. Civil Law, 109.) 

It is also quite evident that it is entirely consistent with 
the nature of a title by “donation” that the donor may be 
moved by reason of services rendered by the donee to 
make the donation, and that it is induced by such consid- 
eration does not take from the transaction the character 
of “a donation.” 

Says the author from whom we have last quoted: ‘ Do- 
natio inter vivos is either relata or simplex; that is, absoluta, 
and this latter may be said to be remuneratoria or modalis 
sub modo. Thus, what is given with reference to some 
service done is called relata, if out of pure liberality, with- 
out any reason being assigned, simplex or absoluta; but 
should the object be given by way of reward for service 
done it is called remuneratoria; lastly, if anything be given 
to a person with the view that he first do something that 
shall benefit himself alone, it is termed donatio modalis, or 
sub modo.” (2 Colquhoun Rom. Civil Law, 109.) - 

That a donation in remuneration or compensation for 
services rendered by a married woman to the donor is not 
a part of the community estate of the spouses, is plainly 
shown, we think, by the following citation of Escriche. In 
specifically enumerating property acquired by husband or 
wife, which forms a part of the ganancial estate, and such 
as doys not, he says: ‘“ No se cuenta entre los bienes gan- 
anciales. * * * * * Jos donaciones remuneratorias 
que se hacen 4 uno de los consortes por sus méritos pecu- 
liares,”” (Leyes, 1 y. 5, tit. 4, lib. 10, Nov. Rec.;) é. e., re- 
munerative or compensatory donations which are made to 
one of the consorts for his or her individual merits form 
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no part of the community estate. (Escriche Diccionario 
de Legislacion, 367.) 

We conclude, therefore, that the recital in the deed from 
Vela to Ruiz does not show authority in the husband, 
Ocon, to alienate the lot, from which it follows that appel- 
lees failed to show title to that part of it which they claimed 
by the deed upon which they relied. 

It may, however, be said that though recitals in deeds 
are evidence against the parties claiming under them, it 
does not follow that they are so in their favor. And, there- 
fore, appellants also failed to prove title for want of evi- 
dence to establish the truth of the alleyed donation from 
de los Santos to Vela. To this it is sufficient to say, as 
appellees cannot be permitted to affirm and deny the re- . 
cital in the deed at the same time, and having relied upon 
it in support of their deed from Ocon, they are bound by 
it. Aside from this view of the matter, we think the long- . 
continued possession of the lot by Vela and those claiming 
under her subsequent to the death of her mother, without 
claim by or on behalf of any of her other heirs, is sufficient 
to warrant the presumption, at least as against strangers, 
of the validity of the title under which it has been thus 
held. 

It may be a useless consumption of time to comment 
upon the facts to show that they do not support or warrant 
the verdict on several of the most important issues submit- 
ted by the court to the jury on the question of title by 
limitation or prescription. 

The evidence seems to have been in several particulars 
manifestly contradictory and conflicting, and, as presented 
in the statement of facts, confused and, in some matters, 
difficult to be understood as to its true import and mean- 
ing. We think, however, it is evident that it entirely fails 
to show a continued possession by appellees, or those un- 
der whom they claim, for sufficient length of time either to 
give title by prescription or bar appellant’s right to recover. 








346 Morrit v. THe Stare. [Austin Term, 





Opinion of the court. 





But as the facts on another trial may be altogether differ- 
ent from these shown by the present record, we deem it 
useless to comment upon them. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Joun C. Morrit v. Tue State. 


1. INDECENT EXHIBITION OF THE PERSON—INDICTMENT.—An indict- 
ment for making an indecent exhibition of the person, (Paschal’s 
Dig., art. 2030,) which charges the act to have been done “in a public 
place, to wit : a public road,”’ is bad; the publicity contemplated by 
the law has reference to persons who may witness the act rather 
than to locality. 

2. SAME.—In indictments for this offense nothing more is generally 
necessary than to follow the language of the statute. 


AppEAL from Bell. Tried below before the Hon. J. P. 
Osterhout. 


George Clark, Aitorney General, for the State. 


Roserts, Carer Justice.—This indictment is bad, be- 
cause stating that the defendant did designedly make an 
obscene and indecent exhibition of his own person “in a@ 
public place, to wit: on a public road,” as expressed in 
the indictment, is not tantamount to stating that he did 
designedly make an obscene and indecent exhibition of 
his own person “in public,” as expressed in the code. 
(Paschal’s Dig., art. 2030.) 

The publicity contemplated in the code has reference to 
persons who do or can see it rather than to the place. A 
public road in the night-time or in a remote and unfre- 
quented part of the country may be, and often is, such a 
place as that such an exhibition might be there made with- 
out its being made “in public,” in the obvious meaning 
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of the law. On the other hand, the place may itself be 
private, and yet the person be so exhibited to public view 
as to be an exhibition of the person “in public” in the 
meaning of the law. 

In indictments of offenses of this character it is gener- 
ally sufficient and proper that the language of the statute 
should be followed, nothing more nor less. 

Judgment affirmed. 

AFFIRMED. 





Maaere Boagess v. Tue State. 


1. PLEA OF AUTREFOIS ACQUIT.—Such plea to be good must show that 
the former trial was for the same offense as that upon which the 
new prosecution is had. 


2. SAME.—A plea of former acquital upon a charge of theft from a house 
in which it appears that the theft upon which the first trial was had 
was from a different house, and the article taken from a different 
person, is insufficient. 

AppgEAL from McLennan. Tried below before the Hon. 

N. W. Battle, Judge of the Criminal District Court of 

Waco and Marlin. 


No counsel for appellant. 
George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—The defendant, Maggie 
Boggess, plead a former indictment and acquittal and not 
guilty, in answer to the charge contained in the present 
indictment. The first indictment is referred to as No. 
2135 and the other as No. 2232. 

The special plea of autrefois acquit was overruled by the 
court, and this ruling of the court is assigned for error. 

The first indictment charged the defendant with theft of 
a diamond breast-pin from a dwelling-house belonging to 
E. A. Sturgis, under the charge and control of W. L. Gar- 
ner. It is charged that the breast-pin was taken from the 
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house and from the possession of the owner, William H, 
Johnson. . 

The second indictment, the one on which the defendant 
was convicted, charges that the breast-pin was taken from 
a dwelling-house oceupied and controlled by Dice Ray, 
and owned by W. T. Pollard, and from the possession of 
Emma Ray, who was holding the same for William H. 
Johnson, the owner. 

It does not appear that the defendant was acquitted of 
the same accusation. The owners and occupants of the 
house, and the person from whose possession the property 
was taken, are not the same as charged in the two indict- 
ments. On the contrary, the special plea shows that the 
offenses are distinct, and not identified by averments, as 
must be done in all material points to be of any avail asa 
defense. It being made to appear by the averments that 
the offenses charged in the two indictments were not the 
same offense, the court did not err in deciding the question 
without the intervention of the jury. If the offenses as 
charged in the indictments had been identified as the same 
offense by the averments of the indictment, then the iden- 
tity would be a question of fact to be decided by the jury 
from the evidence. Such, it is seen, is not the nature of 
the case before the court. The former indictment would 
not have been supported by the same evidence as would 
support the present one. (Criminal Procedure; Pleadings 
in Criminal Actions; Paschal’s Dig., art., 2951; 1 Whart. 
Am. Cr. Law, 551, 556; 1 Russ. on Crimes, 836; Arch. 
Cr. Prac. and Plead., 361 and notes.) 

There was no evidence to warrant the charge asked by 
the defendant, and the court did not err in refusing to give 
it. Noerror has been pointed out in the charge of the 
court, and we see none. 

The evidence supports the verdict and: judgment, and 
the same are affirmed. 


AFFIRMED. 
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D. M. Brown v. Tue Strats. 


SCIRE FACIAS.—A scire facias which fails to state everything necessary 
to justify a final judgment in default of answers is defective; it 
should state enough to answer the purpose of a petition and writ of 
citation. 

AppgaL from Navarro. 

W. IL. and T. B. Powell as principals, and D. M. Brown 
and A. L. Brooks as their sureties, were recognized at the 
July Term of the District Court of Navarro county for the 
appearance of the Powells at the November Term to an- 
swer an indictment for theft of yearling cattle. No bond 
was executed. This recognizance was at the same term 
forfeited and judgment nisi entered. The following scire 
facias was issued and served on Brown, against whom final 
judgment was rendered at the November Term following, 
viz: 

“ Tue State or Texas, \ 

** Navarro county, 
“To the sheriff of said county, greeting: 

“Whereas on the 27th day of July, 1874, the State of 
Texas recovered a judgment nisi in the District Court of 
said county, at the July term thereof, against T. B. Pow- 
ell, A. L. Brooks, and D. M. Brown, for the sum of five 
hundred dollars, conditioned that they appear at the next 
term of this court and show cause why said judgment nisi 
should not be made final; and it was ordered by said court 
that a writ of scire facias issue to them citing them to appear 
and answer in said cause. 

* You are therefore hereby commanded that you sum- 
mon the said D. M. Brown to be and personally appear at 
the next term of the honorable District Court of Navarro 
couimy, to be begun and holden in Corsicana, at the court 
house thereof, on the 2d Mouday in November, 1874, then 
and there to show cause, if any he has, why the judgment 
nisi rendered against him at said term shall not be made 
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final and absolute. Herein fail not, but of this writ and 
how you have executed the same make due return accord- 
ing to law. Witness J. M. Davlin, clerk of the District 
Court of Navarro county. 
“Given under my hand and the seal of said court at 
office in the town of Corsicana, this 11th day of 
{ 2] ‘September, 1874. 
“J. M. Davitin, C. D. C. N. Co.” 


William Croft, for appellant. 


George Clark, Attorney General, for the State. 


As to the insufficiency of the scire facias it may be said 
that when the writ is founded on a recognizance its pur- 
pose is, as in cases of judgment, to have execution; and 
though it is not a continuance of a former suit as in the 
case of judgments, yet, not being the commencement and 
foundation of an action, it is not an original but a judicial 
writ, and at most is only in the nature of an original action. 
Even judgments are not required to embody the facts upon’ 
which they are based, except alone in cases of service by 
publication, nor is it necessary in a suit upon them by scire 
Jfacias for the writ to embody those facts. All that our 
practice seems to require is that the sureties in the recog- 
nizance shall be notified as in civil cases of the judgment 
nisi, when and where to appear and show cause, Xe. 

The writ was properly served upon the plaintiff in error, 
as the return of the sheriff shows. (Record, p. 4.) 

As to the sufficiency of the writ in this case vide 
Lawton v. State, 5 Tex., 274; Boone v. Roberts, 1 Tex., 
147; Harrison v. State, 3 Tex., 191. 


Roserts, Curer Justicr.—The judgment nisi and the 
recognizance upon which it is founded seem to be in proper 
form. The subsequent proceedings, to wit, the scire facias 
and the final judgment are not, and should be se? aside, 
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and another scire facias should be issued upon the judg- 
ment nisi. 

The scire facias is defective in not stating such facts as 
would have justified the rendition of a final judgment upon 
default of an answer. It should state enough to answer the 
purpose of a petition and a writ of citation also. (Boone 
v. Roberts, 1 Tex., 152; Harrison v. The State, 3 Tex., 
190; Lawton e¢ al. v. The State, 5 Tex., 274; The State v. 
Cox, 25 Tex., 406.) 

Judgment is reversed and cause remanded. 

; REVERSED AND REMANDED. 





Tomas Kine v. Tue Strate or Texas. 


1. AUTREFOIS CONVICT.—A plea of autrefois convict which fails to state 
facts showing that the former conviction was for the same offense 
with that charged in the second proceeding in which the plea is filed 
is bad. 

2. THEFT.—When a stolen article is sold by the thief and afterwards 
stolen from the purchaser an indictment for the last theft may 
allege the ownership either in the true owner or the purchaser. 


AppgaL from Bell. Tried below before the Hon. J. P. 
Osterhout. 

The defendant had before been convicted on a charge of 
stealing from one Large the gelding which in this case he 
was charged with having stolen from Farley. It appears 
from the evidence that both charges were true. An effort 
was made to plead the former conviction, in which it was 
alleged that the animal belonged to Large at the time 
stated in the indictment, and that defendant had before 
been convicted for stealing the animal from Large, but no 
facts were stated showing that the two charges were for 
the same offense. 

Verdict guilty, and punishment fixed at ten years in the 
penitentiary. 
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&. B. Saunders, for appellant. 
George Clark, Attorney General, for the State. 


Roserts, Cuter Justice.—The plea of autrefois convict 
was defective, and was properly set aside. It did not state 
facts showing that this and the former prosecution for 
stealing the gelding were for the same offense; nor could 
it have done sq truthfully, as shown by the evidence in 
this case. 

The defendant stole this gelding from Large, sold him 
to Farley, and then stole him from Farley, to whom he 
had sold him, and who had him in possession when he was 
stolen the last time. 

The indictment in this case alleged him to be the prop- 
erty of Farley, and the judge charged the jury that under 
such a state of facts the gelding was properly alleged to be 
the property of Farley in this indictment. This is com- 
plained of as erroneous, it being proved by Large that he 
had not then parted with the property in the gelding. 

The general rule on this subject is stated by Bishop to 
be that “the ownership must be laid in some person who 
could maintain the civil action of trespass for the recovery 
of the property.” 

Farley, under the circumstances, had a right to hold the 
property as against every person but the true owner, 
Large, and if Large never demanded the horse his pos- 
session under a claim of ownership would have protected 
the property in his hands from the trespass of other per- 
sons having no right to it. 

It has therefore been held that, “if stolen goods are 
stolen from a thief, the goods may be alleged to belong 
either to the true owner or to the first thief.’ (Ward v. 
The People, 3 Hill N. Y. Rep., 895; 6 Hill N. Y. Rep., 
144; Rex v. Wilkins, 1 Leach, 4th ed., 520, 628; 2 Bish- 
op’s Cr. Prac., 721, 722, and notes.) 
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We are of opinion that the court below did not err in 
such charge, and that the defendant was properly con- 
victed. 

Judgment affirmed. 

AFFIRMED. 





JosHuA HorsEeMAN V. Tae STATE. 


1, VOLUNTARY RETURN OF STOLEN PROPERTY.—The statute reducing 
theft to a misdemeanor, (Paschal’s Dig., art. 2397.) upon the volun- 
tary return of the property stolen before prosecution, does not apply 
where the character of the property has been changed, as from live 
hogs to pork. 

2. SAME.—The return after detection by the accused of the pork made 
from hogs stolen to the owner before prosecution does not comply 
with such statute. 


AppEAL from Caldwell. Tried below before the Hon. 
John P. White. 


Nix § Storey, for appellant. 
George Clark, Attorney General, for the State. 


GouLp, AssoctaTe Justice.—Appellant, Joshua Horse- 
man, is convicted of the theft of seven hogs, the property 
of Carter Riggins, proved to be of the value of $49. There 
was some evidence that the hogs were taken by mistake, 
with an honest claim. On this point, however, it is suffi- 
cient to say that the evidence of defendant was weak and 
indefinite, whilst on the other hand the circumstances 
against him were sufficient to justify the verdict. Riggins 
tracked his hogs, and, although they had been killed and 
their ears disfigured, was enabled to identify the freshly- 
killed hogs as his hogs, which had been seen on the pre- 
ceding day in their usual range three and one-half miles 
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from where they were killed. Defendant agreed to return 
said hogs to Riggins and to pay him $35 damages because 
his hogs had been killed before they were’ fat. In fact, 
the hogs, only one of which had been partly cut up, were 
delivered to Riggins at his own smoke-house on that day 
by twelve o’clock. 

Defendant also paid him a pony, valued at $30, in 
the damage. Under these circumstances it seems defend- 
ant claimed the*benefit of article 2397, Paschal’s Digest, 
which.is, “If property taken under such circumstances as 
to constitute theft be voluntarily returned within a reason- 
able time before any prosecution is commenced therefor, 
the punishment shall be by fine not exceeding one thon- 
sand dollars.” The court instructed the jury thus: “In 
order to entitle a party who has stolen property to have a 
reduction of his punishment, by having the offense re- 
duced from a felony to a misdemeanor, by a voluntary 
return of the property to the owner within a reasonable 
time and before any prosecution commenced, the property 
must have been returned as it was when it was stolen: 
that is, its character must not be changed. There can be 
no voluntary return of property if the owner, having re- 
taken possession of his property, then requires or makes 
an agreement with defendant to redeliver it to him.” It 
is not necessary to inquire whether the construction given 
by the court to the statute is in all respects correct or not. 
Under the evidence the court might well have declined to 
charge on the subject, or, at all events, have stopped after 
charging that the statute had no application where the 
character of the property had been changed, as in this case, 
from live hogs to pork. It is the property stolen which 
must be returned; not a part of it only, nor its equivalent 
in value. The language of the law is satisfied with noth 
ing less than the return of the entire property stolen sub- 
stantially unchanged. There was no evidence of such a 
return; and whether the charge were in all respects cor- 
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rect or not, the defendant was not injured, and cannot com- 
plain. (Chandler v. The State, 2 Tex., 308.) 
The judgment is affirmed. 


AFFIRMED. 





R. B. SHaw et Au. v. THE State. 


1. SUIT ON DELINQUENT SHERIFF’S BOND.—A suit by the State against 
a delinquent sheriff for failing to pay over taxes collected by him is 
a suit upon the bond, and the breach of the bond is the failure to pay 
over such taxes; suit not being upon the stated account from the 
comptroller’s office, it is not necessary that such account be made 
part of the petition. 

2. COMPTROLLER’S CERTIFICATE.—By the act of February 5, 1861, a 
transcript from the books of the comptroller, certified under his offi- 
cial seal to be correct, and containing a statement of the accounts 
between the State and a tax collector, is prima facie evidence against 
snch collector of taxes in a suit by the State for taxes collected. 

3. CROSS-EXAMINATION OF WITNESS.—The bookkeeper in the comp- 
troller’s office being examined in aid of the certified account, and 
testifying to having made the statement of the account in evidence, 
and that it was correct, on testifying that there had been an account- 
ing between the comptroller and the defendant, should have been 
allowed on cross-examination to state how the account stood upon 
such accounting, and its satisfaction by payment, if in fact such pay- 
ment had been made. 

4. COMPTROLLER’S DUTY.—The authority of the comptroller to exam- 
ine and settle the accounts of persons indebted to the State is not 
superseded by his ordering suit against a delinquent tax collector as 
to the account of such officer; and a settlement made by the comp- 
troller controls the disposition of the suit, 

5. COMPROMISE WITH DELINQUENT SHERIFF.—The act (Paschal's Dig., 
art. 5907) authorizing the comptroller to compromise with defaulting 
revenue officers, ‘vith the approbation, of the Attorney General, does 
not impose such approbation upon the act of the comptroller in set- 
tling the account by payment of such account. 

6. CONSTRUCTION OF STATUTE.—Art. 7638, Paschal’s Digest, does not 
provide two remedies against a delinquent tax coliector, one by suit 
on the bond and the other on the ‘certified accont,’’ but contem- 

plates suit upon the bond and immediate notice published, &c., and 
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no judgment to be had until three months aftersuch notice; upon 
such proceedings the ten per centum damages are to be assessed 
upon the amount of indebtedness in the judgment. 

7. SAME—DAMAGES.—Damages can only be assessed upon complying 
with the statute (Paschal’s Dig., art. 7638) as to notice, publication, 
and filing certified account; and the settlement of the balance by the 
delinquent before expiration of three months discharges damages as 
well as the debt. 


AppEAL from Travis. Tried below before the Hon. J. P. 
Richardson. 

This is a suit instituted by the State against the appel- 
lant, R. B. Shaw, and his sureties on his bond, as sheriff 
of Kaufman county. 

The petition was filed in the District Court of Travis 
county on the third day of December, 1873, alleging that 
the said Shaw was, on the 30th November and the Ist, 2d, 
and 3d December, 1869, elected sheriff of Kaufman county. 
That afterwards, to wit, on the 21st day of November, A. 
D. 1870, he executed his official bond as such sheriff and 
collector of taxes for said county for the sum of eight thou- 
sand dollars. The bond is made an exhibit to the petition 
and is conditioned as the law provides. 

That the said Shaw became chargeable with and liable 
to pay to plaintiff the sum of $16,657.53, as taxes for the 
year 1871; that of said amount he had failed to pay into the 
treasury the sum of $1,890.56; that for the year 1872 he 
was chargeable with and liable to pay the sum of $12,402.07, 
and of this sum he had failed to pay into the treasury the 
sum of $6,246.65. 

No statement of the account from the office of the 
comptroller was filed with the petition or made an exhibit 
thereto. 

February Term, 1874, defendants demurred generally 
and specially, and defendant Shaw answered that he had 
made settlement with the comptroller of his accounts as 
collector of taxes for Kaufman county for the years 1871 
and 1872, and had made full and complete payment of all 
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demands against him as such tax collector, and obtained a 
receipt in full from said comptroller for all demands against 
him by virtue of the tax-rolls of Kaufman county for said 
years. 

At the June Term an amended petition was filed deny- 
ing that the defendant, Shaw, had settled his accounts with 
the comptroller, as alleged by him, but alleging that he 
had on the 12th day of December, 1873, (after the institu- 
tion of this suit,) paid a small amount of his indebtedness 
due the State. . 

Defendants amended their answer, alleging that defend- 
ant Shaw was not in default in settling his accounts; that 
the delay in making settlement was occasioned by the fail- 
ure of the comptroller’s department to adjust his accounts; 
that he had deposited in the city of Austin, long before the 
institution of the suit, the full amount of the taxes due 
from Kaufman county to the treasury of the State, and 
that on the twelfth day of December, by the comptroller, 
was fully discharged and acquitted of all demands against 
him by the State on account of taxes due the State from 
Kaufman county for the years 1871 and 1872; that upon 
settlement with the comptroller, and not before, he was 
advised that petition had been. filed against him and his 
sureties in the District Court of Travis county, and that he 
then paid to the clerk the costs which had accrued, taking 
his receipt therefor. 

The counsel for the State moved the court to strike out 
that part of defendant’s amended answer relating to de- 
posit of money aud to a settlement with the comptroller 
for irrelevancy, and because the same affords no ground of 
defense. 

On the trial plaintiff’s motion to strike out was sustained 
and defendant’s general and special demurrers were over- 
ruled by the court, to which defendant’s counsel excepted. 

Under the instruction of the court the jury returned a 
geueral verdict as to amount due by the defendant, Shaw, 
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and a special finding as to the amount due at the date of 
the institution of the suit; upon which the court rendered 
judgment for the amount of ten per cent. upon the special 
finding of the jury. 

There was a motion for a new trial overruled by the 
court, and notice of appeal given, which is here prosecuted. 

The facts and rulings of the court below appear in the 
opinion. 


Shelley & Moore, for appellants. 
Sheeks g Sneed, for the State. 


Reeves, Associate Justice.—The court did not err in 
overruling the defendant’s general and special demurrer to 
plaintiff’s petition. 

The petition alleges the execution of the bond by R. B. 
Shaw, as sheriff and collector of taxes, and by the other 
defendants as his securities; that Shaw collected as taxes for 
Kaufman county for the year 1871 the sum of $16,567.53, 
and failed to pay over of that sum $1,890.56; that he col- 
lected of the taxes for 1872 the sum of $12,402.07, cf which 
he failed to pay the sum of $6,246.65. 

Appellants contend that there is no breach of the bond 
alleged in such form as that the defendants are liable there- 
for, and that a breach of the bond could not be assigned 
without filing with the petition, as a bill of particulars or 
an exhibit, a statement of Shaw’s account from the office 
of the comptroller. 

The suit was not on the stated account from the comp- 
troller’s office but upon the bond, and its breach, as alleged 
in the petition, was in failing to pay over the money charged 
to have been collected at the time and in the manner re- 
quired by law. The petition shows a cause of action, and 
the State was entitled to recover the balance due on proof 
of the allegations of the petition. 

Nor do we think the court erred in overruling defend- 
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ant’s objection to the introduction in evidence of the ac- 
count from the books of the comptroller’s office, dated 
November 11, 1873, of the amount of taxes due by defend- 
ant Shaw. This account was authenticated under the seal 
of the comptroller’s office, and was properly admitted as 
prima facie evidence under the act of February 8, 1861. 
This act provides, “In every case of delinquency on the 
part of any officer or agent of this State, and in all cases 
where such officers or agents fail to pay to the State any 
money due by them to the State, where suit has been or 
shall be instituted by the State against such officer or agent 
on account thereof, a transcript from the books and pro- 
ceedings of the office of comptroller of public accounts, 
containing a true statement of accounts between the State 
and the party, authenticated under the seal of said office, 
shall be admitted as prima facie evidence, and the court 
trying the cause may thereupon render judgment accord- 
ingly.” (Paschal’s Dig., art. 3707.) 

It is to be presumed that the account was admitted in 
evidence under this statute. In aid of the account the 
plaintiff introduced James Hancock as a witness, and proved 
by him that during the year 1873 he was emploved as book- 
keeper in the office of the comptroller; that he made the 
statement of accounts with the defendant, R. B. Shaw, 
sheriff and tax collector of Kaufman county for the year 
1872: and that the sum of six thousand two hundred and 
forty-six dollars and sixty-five cents, as stated in the ac- 
count, was the amount of Shaw’s indebtedness to the State 
on the 11th of November, 1873. So far we find no error 
in the action of the court. 

The witness, Hancock, was not allowed to answer certain 
questions put to him by defendant’s counsel on cross-exam- 
imation, and the ruling of the court in this respect is com- 
plained of as being erroneous. Appellants further complain 
that the court erred in excluding from the jury R. B. Shaw’s 
evidence of settlement with the comptroller and payment 
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of his indebtedness to the State after the institution of the 
suit. This evidence consists of two receipts, showing pay- 
ment of the balance due on his account for the years 1871 
and 1872—one by A. Bledsoe, comptroller, and the other 
by Stephen H. Darden, comptroller. The first receipt 
reads as follows: ‘* Austin, Dec. 12th, 1873. Received of 
R. B. Shaw, sheriff of Kaufman county, the sum of forty- 
seven hundred sixty-six and ,%%, ($4,766.99) dollars in 
checks, &c., and the further sum of five hundred ninety- 
seven and ;82; ($597.82) dollars in treasury warrants issued 
to him for services as sheriff, making a total of fifty-three 
hundred and sixty-four and {8;5 ($5,364.81) dollars, and the 
balance due on his accounts for the years 1871 and 1872.” 
Signed by the comptroller and witnessed by his seal of 
office. The second receipt is as follows: ** Austin, Feb. 
7, 1874. It appearing from the books, records, and files 
of this office, R. B. Shaw, sheriff of Kaufman county, on 
the 12th day of December, 1873, paid and discharged all 
demands of the State against him as sheriff aud tax col- 
lector for the years 1871 and 1872, there exists no cause 
of action against him in behalf of the State of Texas, and 
any suit pending against him therefor is hereby directed 
to be dismissed. Signed, Stephen H. Darden, comptro!- 
ler.” The original petition was filed on the 3d of Decem- 
ber, 1873, from which it will appear that both receipts 
were given after the institution of the suit. 

The witness, Hancock, was not permitted to answer on 
cross-examination by defendants’ counsel whether or not 
there had been a settlement made by the defendant, Shaw, 
with the comptroller’s office at any time of the amounts 
referred to in the account of November 11, 1873, and read 
in evidence by tne plaintiff, and which the witness had 
stated in his examination in chief exhibited the amount 
of Shaw’s indebtedness to the State. But the witness was 
allowed to testify that there had been an accounting be- 
tween him as book:keeper in the comptroller’s office and 
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the defendant, Shaw. The court, in effect, held that while 
the accounting might be proved by the witness, the amount 
ascertained to be due cou!d not be shown by parol testi- 
mony. The answer sought on the cross-examination of 
the witness was directed to the same object ,as that which 
was sought by the introduction of the comptroller’s receipt; 
that is, to show the state of the defendant’s account as col- 
lector of taxes for Kaufman county. The comptroller’s 
receipt was admitted as evidence of the amount stated as 
paid, but not as evidence of the fact that it was a settle- 
ment in full of defendant Shaw’s indebtedness. The court 
held that the defendant might prove a settlement with the 
comptroller prior to the institution of the suit, but not 
subsequently. The opinion of the court is fully expressed 
in the instructions to the jury, to the effect “that it was 
the duty of the defendant to settle his accounts with the 
comptroller before the institution of the action against 
him. After the suit was instituted the comptroller had no 
right to settle the accounts, and any settlement so made 
should be disregarded by the jury, but that any money 
actually paid into the treasury by the defendant may be 
allowed, whether paid before or after the institution of the 
suit.” In accordance with these views the court excluded 
from the jury Comptroller Darden’s statement, showing 
that defendant Shaw had paid and discharged all demands 
against him, as appeared from the books of his office, and 
directing the suit to be dismissed. 

The account of November 11, 1873, read in evidence by 
the plaintiff, shows a balance against Shaw of $6,246.65. 
Comptroller Bledsoe’s receipt, dated December 12, 1873, 
read in evidence by the defendants, shows payments 
amounting to $5,364.81. The deposit warrants, also read 
in evidence by the defendants, show the payment of this 
sum into the treasury, though after the institution of the 
suit. 

If the comptroller’s receipt was admissible in evidence, 
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it shows that there must have been another accounting 
with Shaw after that of November 11, when it was ascer- 
tained that the balance against him was the sum for which 
the comptroller gave the receipt. 

The witness, Hancock, having testified that there had been 
an accounting between himself, as book-keeper in the 
comptroller’s office, and the defendant, Shaw, the exam- 
ination might properly have been extended to an inquiry 
as to the amount found to be due with reference to both 
the account and the receipt. 

W. C. Phillips, chief clerk in the comptroller’s office, 
having been examined as a witness, testified that the de- 
fendant, Shaw, paid the amounts specified in the receipt, 
and when the money was collected on checks the deposit 
warrants were made out and the money paid into the 
treasury; and that he was satisfied the receipt and the de- 
posit warrants represented the same money. He further 
stated that nothing was paid by Shaw into the treasury 
after the receipt was given. 

Shaw’s right to a credit for all amounts which he paid 
into the treasury, either before or after the institution of 
the suit, is not contested. But it is insisted that the re- 
ceipt and the statement of the comptroller are not evidence 
of a settlement in full of his indebtedness. It is therefore 
necessary to inquire as to the comptroller’s authority to 
mike the settlement and the effect of it after suit was in- 
stituted. 

It is the duty of the comptroller to superintend the fiscal 
affairs of the State; give instructions to the assessors and 
collectors of the taxes; settle with them for taxes; keep an 
accurate account of all moneys paid into the treasury; 
keep all accounts of the State; audit all claims against 
the State; draw warrants upon the treasurer in favor of 
the public creditors; and perform such other duties as 
may be prescribed by law. (Coastitution, Art. IV, sec. 20.) 
The act defining the general duties of the comptrolier 














Saaw v. THe State. 





Opinion of the court. 





provides that he shall keep and state all accounts in which 
the State is interested; examine and settle the accounts of 
all persons indebted to the State and certify the amount or 
balance to the treasurer, and direct and superintend the’ 
collection of all moneys due the State; he shall remit or 
make an allowance to every tax collector in the auditing of 
his accounts for all sums of money which in his judgment 
have been illegally assessed. (Act of April, 1846; 1 Pas- 
cbal’s Dig., art. 5413.) 

The ‘authority of the comptroller of public accounts to 
superintend the fiscal affairs of the State under prescribed 
limitations has the sanction of the Constitution and re- 
peated acts of legislation. By the act of April 28, 1873, 
(General Laws, page 51,) to provide for prompt settlement 
of accounts by sheriffs with the State and counties, it is 
made the duty of the comptroller to see that suit is brought 
upon the official bond of any sheriff who may fail to make 
settlement of his account for taxes due the State in the 
manner directed by the act. This act further provides 
that ‘In suits hereinbefore provided no claim for a credit 
shal! be admitted upon trial but such as shall appear to 
have been presented to the comptroller of public accounts 
for examination, and by him disallowed in whole or in 
part, unless proved to the satisfaction of the court that the 
defendant is in possession of vouchers not before in his 
power to procure, aud that he was prevented from exhibit- 
ing such claim for such credit to the comptroller by un- 
avoidable accident or mistake.” 

It is contended in behalf of appellee that there is no 
pleading in the record setting up any settlement and com- 
promise in accordance with article 5907, Paschal’s Digest, 
and that defendant Shaw never brought himself within 
the provisions of this act. Hence the court was not in 
error in holding that the comptroller’s receipt given after 
the institution of the suit was not evidence that a settle- 
ment or compromise had been made with Shaw under that 
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law. This law provides that the comptroller of public 
accounts may compromise with defaulting revenue officers 
with the approbation of the Attorney Geueral. 

This act was passed on the 6th November, 1871, and was 
of force at the date of the receipt and the directions of the 
comptroller for dismissing the suit, but was repealed be- 
fore the trial by the act of May 2, 1874. (General Laws, 
page 205.) The repealed act authorized settlement with 
defaulting revenue officers of the State or their securities 
by compromise, or in any other manner the comptroller 
might deem best for the interest of the State, but had no 
reference to settlement by payment of the amount found 
to be due. 

The mode of settlement with the comptroller, as ex- 
plained by Hancock, the book-keeper in the comptroller’s 
office, was to charge the collector with the aggregate 
amount of the assessments, as per the rolls for their coun- 
ties, and credit them with payments made and with delin- 
quent and insolvent lists. The comptroller certifies that 
‘Shaw had paid and discharged all demands of the State 
against him as sheriff and tax collector for the years 1871 
and 1872. If this certificate and statement had been ad- 
mitted in evidence, as we think it should have been, it 
would have appeared that Shaw had settled by payment, 
and not by compromise and payment of a less sum than 
he was owing the State and which would have re- 
quired the approval of the Attorney General. As a pay- 
ment it was not required that the settlement should have 


been approved by the Attorney General. The comptroller 
alone was authorized to make settlement in such cases. 


By article 7638, Paschal’s Digest, of the act of August 
15, 1870, for the assessment and collection of taxes, suit 
upon the bonds of defaulting tax collectors may be brought 
in the District Court of Travis county. It directs that 
“the comptroller shall immediately publish notice in some 
newspaper published iu the city of Austin, setting forth that 
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he will, within three months thereafter, file in the office 
of the District Court of Travis county, with the clerk 
thereof, an accurate and certified account of the amount 
with which such sheriff is chargeable, and thereupon such 
clerk shal] enter up a.judgment against such sheriff for 
the amount wherewith he is chargeable, with lawful inter- 
est thereon from the date of such default until the date of 
payment, and in addition thereto ten per cent. penalty, 
unless the comptroller shall recommend a reduction there- 
of, which judgment shall have the same validity and be 
subject in all respects to the like proceedings thereupon as 
if it had been rendered by the court.” 

The act of 1870, from which this section is quoted, it is 
thought, does not provide two remedies, one on the bond 
and the other on the certified account, but only one remedy, 
and that by suit on the bond. The suit is brought by the 
direction of the comptroller, the giving of notice and filing 
the account are acts to be performed by him, and in addi- 
tion thereto the penalty for the default may be reduced on 
his recommendation. 

It is apparent that the comptroller’s authority to settle 
the account does not cease with the institution of the suit 
under the provisions of this statute. The notice must be 
published immediately upon the commencement of the 
suit, and the judgment cannot be entered up until three 
months thereafter. The institution of the suit on the 
bond did not prevent the defendant, Shaw, from paying 
his indebtedness, nor the comptroller from receiving the 


payment within the three months limited by the statute 
and before the account was filed with the clerk. The pay- 


ments were made less than three months and shortly after 
the suit was filed. It is not shown that the notice was ever 


published. The account was not filed before the date of 
the trial on June 11, 1874. 

How far this section of the act directing the clerk to 
enter up judgment in vacation on notice by publication 
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could be enforced on constitutional grounds is not a ques- 
tion in the case. 

The authority of the comptroller over the matters in- 
trusted to his supervision is not confined alone to the act 
of 1870. We have seen that it is part of his general 
duties to keep and state all accounts in which the State is 
interested, examine and settle the accounts of all persons 
indebted to the State and certify the amount or balance 
due, and direct and superintend the collection of all 
moneys due the State, remit or make an allowance to tax 
collectors for taxes illegally assessed, &c.; that no claim 
for a credit shall be admitted upon trial but such as shall 
have been presented to the comptroller for examination 
and by him disallowed, except in cases of accident or mis- 
take. 

It has also been shown that transcripts from the comp- 
troller’s office properly certified are prima facie evidence 
in suits brought by the State. The same effect, we think, 
should be given to the receipt and certificate of the comp- 
troller that Shaw had settled his accounts; that is, these 
papers should be regarded and taken as prima facie evi- 
dence that Shaw had paid and discharged all demands of 
the State against him as sheriff and tax collector. 

It is not shown upon what basis the jury found that 
$1,440.16 was due on the account. The item for county 
and road and bridge tax was not a proper charge in this 
suit. The difference in amount, as shown by the stated 
account of November 11 and the payments made there- 
after, may have been covered by an allowance to Shaw for 
mileage and commissions, or by remitting taxes illegally 
assessed, in the opinion of the comptroller, or in some other 
way. Whatever it may have been, it is not now before 
this court for revision. The subsequent payment by Shaw 
of all demands against him as collector of taxes, as certi- 
fied by the comptroller, is prima facie evidence of the cor- 
rectuess of the settlement, and it was necessary to show 
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that the settlement was not correct to warrant a verdict 
against him. The settlement is not conclusive, but may 
be corrected on proof of error or mistake on another trial. 

The judgment for the ten per cent. damages on the 
amount found by the jury to be due at the time of the inati- 
tution of the suit is believed to be erroneous. To recover 
the damages or penalty the requirements of the statute as 
to notice, publication, and filing of the certified account, 
must be complied with. (Paschal’s Dig., art. 7638.) The 
penalty for the -default depends upon the state of the 
account at the time when it is required to be filed with 
‘the clerk; if payment is made within that time, there is 
nothing upon which the judgment can be entered and 
nothing to which the penalty can attach. 

It was error to strike out that part of the answer filed 
June 10, 1874, in relation to the settlement of defendant’s 
accounts with the comptroller. The deposit of money in 
the city of Austin for payment, &., as averred in the an- 
swer, was irrelevant and no defense to the suit. 

The charge of the court does not require a separate ex- 
amination. It will be seen that it is not in accordance 
with the views we have expressed. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Justice Moore did not sit in this case.] 





Marta Porter v. Tue State. 


1, THEFT—CONTRADICTORY STATEMENTS OF ACCUSED.—Such state- 
ments are not evidence of crime where the testimony clearly indi- 
cates others as the offenders and furnishes another motive for such 
statements than concealment of the guilt of the accused. 

2. SAME.—Where the testimony showed a theft of hogs by the husband, 

and that the hogs had been driven home by him and there slaugh- 
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tered, false statements made by his wife as to the stolen property 
are not evidence of her guilt in absence of any proof of her partici- 
pation in the inception or execution of the offense. 


AppraL from Guadalupe. Tried below before the Hon. 
John P. White. 
The opinion contains all the material facts. 


George Clark, Attorney General, for the State, did not in- 
sist on an aflirmance of the judgment. 


No brief for appellee. 


Devine, Assocrate Justice.—The appellant with her 
hushand, Luke Porter, and her son, George Porter, were 
jointly indicted in the District Court of Guadalupe county, 
charged with the theft of ten hogs, of the aggregate value 
of sixty dollars, on the 4th day of February, 1875. 

The State having dismissed the prosecution against 
George Porter, a severance being granted, the defend- 
ant, Luke Porter, was tried and convicted of the cffense 
charged. The judgment of conviction in the District 
Court has been aflirmed on appeal to this court during 
the present term. The appellant, Martha Porter, being 
separately tried, was convicted of the offense charged, 
aud the motions for a new trial and in arrest of judgment 
being overruled, she has appealed to this court, and as- 
signs, among other grounds, that the court erred in the 
charge to the jury and erred in refusing the instructions 
asked by defendant’s counsel. 

In the charge of the court we find no error. In the 
second instructions asked by defendant and refused by 
the court the instruction embraced in the first paragraph, 
relative to statements made to protect a husband against 
a criminal prosecution, had been already given by the 
presiding judge in the instruction previously asked by 
defendant. The second paragraph of the last instructions 
asked, that the “admissions, when drawn out of defendant 
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by the State, must be held to be true, and the State cannot 
contradict them,” was properly refused. The assignment 
that the court erred in overruling defendant’s motion for 
a new trial, the material feature of which was that “the 
verdict was contrary to the law and contrary to the evi- 
dence,” leads to the inquiry what are the facts which prove 
or even tend to prove that defendant is guilty of the theft 
as charged in the indictment. But few facts are shown in 
the evidence that relate to defendant; they are the follow- 
ing: That she was the wife of Luke and the mother of 
George Porter, a boy about twelve years old; that in the 
presence of her husband and with him she made or joined 
in statements evideutly false and plainly designed to shield 
her husband and son from the consequences of their acts, 
at one time protesting ignorance of any knowledge of the 
stolen property, and when contradicted by a reference to 
existing facts, then stating that one Dick Lantern, a neigh- 
bor, had brought two hogs there belonging to another per- 
son and slaughtered them there. These misstatements 
and denials, whatever they may show or tend to prove as 
regards her truthfulness or a desire to avert suspicion from 
her. family, are not in themselves evidence, direct or cir- 
cumstantial, of her being guilty of the theft as charged. 
The evidence shows that the hogs were driven out of 
‘« Estell’s field’’ by a man and a boy, (her husband and son,) 
and up to the fence of Porter, the tracks of the man and 
the foot-prints of the boy corresponding exactly to the 
measurement of the boots and feet of Porter and son. The 
trail from the fence to Porter’s smoke-house was destroyed 
by the prisoner, Luke Porter, he having ploughed up the 
intervening strip of land between these points, evidently 
for that purpose. Portions of the slaughtered hogs were 
found buried in different parts of his field. The entrails 
of the ten stolen animals were found in a ravine and por- 
tions of the meat buried in the neighborhood of Dick Lan- 
tern’s house. A portion of the hair or bristles was found 
24 
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in an old well filled up and a tree planted over it. But 
through all this evidence and other facts less important we 
search in vain for evidence of her guilt as regards the theft 
with which she was charged, or of any participation in it, 
from its inception to its consummation. Uuless the evi- 
dence of her guilt be found in the facts that she was the 
wife of Luke and the mother of George Porter, or un- 
less it be in the fact of her residence at her home when 
her son and husband drove the stolen animals there, and 
the fact that they were slaughtered and afterwards secreted 
in the field and at other points in the neighborhood—if 
these facts, coupled with persistent falsehoods on her part, 
prove her guilty of the theft, then every woman who is so 
unfortunate as to have a dishonest husband is liable to in- 
dictment and conviction, even when the evidence showed 
him to have stolen the property and carried or driven it to 
his home and its afterwards being there found secreted, 
provided she resided with her husband at the time and 
by misstatements sought to avert suspicion from him. We 
know of nothing to justify such a rule. We do not mean 
to be understood as holding that a wife may not by her 
actions bring herself within the provisions of the law 
equally with her husband, but we mean to say that in this 
case there is not a particle of proof against appellant be- 
yond the fact of her living with her husband on the prem- 
*ges to which the hogs were driven and where they were 
slaughtered, and the other fact of her making untruthful 
statements regarding the stolen property, these statements 
being chiefly made in the presence of her husband and 
evidently to avert suspicion from him and her son. This 
evidence is wholly insufficient to sustain the verdict. The 
court erred in overruling the motion for a new trial, for 
which the judgment is reversed and the cause is remanded. 


REVERSED AND REMANDED. 
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CHARLES Dietz v. Tue Stare. 


PRACTICE IN SUPREME CoURT.—The court will not notice a certifi- 
cate made by the prosecuting attorney and the judge presiding in 
the court below that the renwe was proven, when that fact does not 
appear in the statement of facts in the transcript. 


Apprat from McLennan. Tried below before the Ion. 
N. W. Battle, Judge of the Criminal Court of the city of 
Waco. 


Herring, Anderson ¢ Kelly, for appellant. 
George Clark, Attorney General, for the State. 


Roserts, Cuter Justice.—There is no venue proved, as 
shown in the statement of facts contained in the transcript 
of the record, nor are there any facts proved from which 
the court could ex officio know, or from which the jury 
could be held to have reasonably inferred, that the trans- 
actions constituting the offense had occurred in McLennan 
county. 

This defect is not cured by certificates of the district 
attorney and presiding judge that certain witnesses did 
prove on the trial that the facts occurred in McLennan 
county, which were made and filed in the District Court 
long after the case had been filed in this court and certified 
by the district clerk and sent up to this court. As has 
often been held, this court cannot notice such papers that 
are found to be filed in this court,for any such purpose. 

The case, as presented to this court on the record, is and 
must be regarded as one in which there was a total failure 
to prove where the alleged killing took place, which is a 
material fact necessary to be proved on the part of the 
State in every conviction. Such deficiency in the proof 
appearing upon the face of the record is a good ground for 
reversing the judgment and remanding the case for a new 
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trial. Our code provides that ‘‘the Supreme Court may 
revise the judgment in a criminal action as well upon the 
law as upon the facts, but when a cause is reversed for the 
reason that the verdict is contrary to the weight of the 
evidence, the same shall in all cases be remanded for a new 
trial.” (Paschal’s Dig., art. 3208.) 

If, as is thus provided, a conviction may be reversed 
because the verdict is contrary to the weight of the evi- 
dence, much stronger reason would there be for reversing 
it where there was a total deficiency in the proof of a ma- 
terial and necessary fact as in this case. 

The judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 





Tue State v. Henry Morris. 


1. ORIGINAL PAPERS ACCOMPANYING TRANSCRIPT.— When original 
papers are ordered to be sent up with the transcript they should be 
forwarded with the transcript and their identity verified ; it is im- 
proper to make such original papers part of the transcript. 

2. BAD HANDWRITING, if not illegible, not a ground for quashing an 
indictment. 


AppEAL from Mason. Tried below before the Hon. J. 
N. Everett. 

The indictment was quashed, it seems, because some im- 
portant words therein were deemed illegible, by the Dis- 
trict Judge. The original not coming into the hands of 
the reporters they cannot furnish a fac simile of handwrit- 
ing, held sufficient; which was.all the question really sub- 
mitted to the appellate court. 


George Clark, Attorney General, for the State. 


Moorg, Associate Justice.—On motion of appellee the 
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indictment against him was quashed because, as he insists, 
it ‘does, not charge an offense in plain and intelligible 
words, but uses the unintelligible words, ‘neat cattle’ and 
‘the value.’ ” 

To enable the court more certainly to perceive and ap- 
preciate the force and applicability of the objections, the 
original indictment was, by order of the court below, di- 
rected to be sent up with the transcript for our inspection. 
An examination which we are thus enabled to make of the 
indictment fully satisfies us that the objections to it are 
altogether frivolous and hypercritical. The indictment 
exhibits a better style of penmanship and is more plainly 
and distinctly written than at least one-half of the tran- 
scripts which come to this court, and is superior in these 
respects to the handwriting of a majority of the legal pro- 
fession. There is not the slightest difficulty in seeing at 
a glance, and without aid from the context, that the words 
to which the objection refers are, ‘neat cattle” and “the 
value.” 

The transcript of the record in this case has not been. 
made by the clerk with that care and attention to the law 
and the order of the court which he should have observed 
in the discharge of an official duty of this character. The 
original indictment should not have been incorporated 
into and made a part of the transcript, but, in obedience 
to the order of the court, it should, with a certificate signi- 
fying its identity, have been sent up with the transcript. 
The reversal of the jadgment obviously requires the return 
of the indictment to the District Court, which, owing to the 
manner in which the transcript has been sent here, can only 
be done by its mutilation, while unquestionably it should 
properly remain as a record of this court entire and com- 
plete. But as this cannot be consistently with the due 
execution and enforcement of the law, it is ordered ‘that 
the clerk shall file with the transcript a certified copy of the 
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indictment, and shall then return the original indictment 
to the District Court. 
The judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 





L. A. McCautey v. Tue Stare. 


FENCE RAILS NOT TIMBER.—An indictment for carrying away fence 
rails will not lie under Penal Code, art. 717, punishing cutting and 
destroying and carrying away timber. 


Appgat from Burleson. Tried below before the Hon. 
A. 8. Broaddus. 


Boothe g¢ Alexander, for appellant. 
George Clark, Attorney General, for the State. 


Moorg, Associate Justice.—The only question which 
need be considered in this case is whether the appellant is 
charged by the indictment preferred against him with an 
offense. It is alleged that appellant did ‘unlawfully, 
knowingly, and without the consent of the owner thereof, 
carry away from land not his own two hundred and sev- 
enty fence rails—timber under the statute—each of said 
rails of the value of ten cents,” &c. 

The indictment was evidently drawn under article 717, 
“chapter 5, of cutting and destroying timber,” Penal 

Code, which reads as follows : 

' “Tf any person, without the consent of the owner, shall 
knowingly cut down or destroy any tree or timber upon 
land net his own, or shall knowingly and without such 
consent carry away any such timber, he shall be punished 
by fine not exceeding three times the value of the timber 
so unlawfully cut down, destroyed, or carried away.” 
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Evidently, unless the carrying away of fence rails from 
land not one’s own is synonymous with carrying away 
timber, the judgment cannot be sustained. Can it be so 
regarded? We think not. 

Timber, in its primary meaning, as given by Webster, 
is “that sort of wood which is proper for. buildings, or for 
tools, utensils, furniture, carriages, fences, ships, and the 
like, usually said of felled trees, but sometimes of those 
standing.” This definition substantially accords with its 
popular and general meaning, and includes the sense in 
which it seems to be used in the statute. Fence rails, as 
ordinarily understood in the usual parlance of the coun- 
try, are pieces of wood of suitable length and size for con- 
structing farm and other inclosures, into which timber is 
split or sawed—most generally the former. But while 
fence rails are made from timber, the two are never used 
or understood as synonymous or of like import. From the 
definition of the word timber it bears the same relationship 
to wooden utensils or furniture as to fence rails. Certainly 
no one would think that an indictment for carrying away 
wooden utensils, furniture, boards, or shingles from land 
not one’s own could be predicated upon this statute. It is 
not perceived that the fact of the process of manufacturing 
or constructing such articles from timber is not so simple 
or easy as the making of it into rails, alters the principle. 

This article of the code was intended to make penal acts 
for which, under the law heretofore, a civil action only 
could be maintained. But fence raiis could, before the | 
enactment of this article of the code, and stil! no doubt 
may, be the subject of theft. And we see no reason to 
suppose that it was intended to make any new rule as to 
this character of property, or to believe that it was in- 
tended by the law to more effectually prevent and punish 
the knowingly cutting down, destroying, or carrying away 
timber from land not one’s own, to punish the taking and 
carrying away rails not one’s own from the land of another. 
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It does not appear from the indictment whether the rails 
taken by appellant were made from timber cut upon the 
land or were bought and hauled by the owner on to 
the land from which appellant carried them. It is un- 
necessary therefore to consider whether, if appellant, in- 
stead of carrying away the timber from land not his own, 
had, with a view of evading the penalty of the law, made 
the timber into rails on the land and then carried them 
away, he could be held to have carried away the timber 
thus taken and converted into rails. 

If this indictment can be maintained, this article of the 
code is applicable in any case wherever rails have been 
knowingly carried from land not one’s own without the 
consent of the owner of the land, no matter to whom they 
may belong, or through how many hands they may have 
passed, or how often they may have been previously re- 
moved since they were originally made. We see nothing 
in its language or the purpose for which the statute was 
enacted to warrant such a construction. 

The judgment is reversed and the indictment dismissed. 


REVERSED AND DISMISSED. 





JAMES Burcu v. THE Stare. 


1, VENUE.—Proof of the venue must appear in the statement of facts in 
a criminal case or a judgment of guilty will be reversed. 

2. SELF-DEFENSE.—See facts held sufficient to warrant or excuse the use 
of a pistol in self-defense. 


AppEaL from Ellis. Tried below before the Hon. H. 
Barksdale. 





£. P. Anderson ¢ Bro., for appellant. 
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George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—The indictment charges 
James Burch with an assault with intent to murder Harri- 
son Duff. The jury returned a verdict of guilty, and as- 
sessed the punishment at two years in the penitentiary. 
The motion for a new trial being overruled the defendant 
appealed, and asks that the judgment be reversed because 
the verdict was contrary to the law and the evidence and 
not responsive to the charge of the court and for other 
reasons. 

The statement of facts fails to show that the offense was 
committed in Ellis county or where it was committed. 

If the witnesses, Nelson Lee and Griff Reagor, are to 
be credited, Burch was not the aggressor and not guilty of 
the assault as charged in the indictment. The threat to 
kill Burch made by Duff at the time of the difficulty, and 
which Duff did not deny, was distinctly proved by the 
other witnesses. The threat appears to have been seriously 
made, and Duff was in a position to execute it, and was 
perhaps prevented from carrying out his purpose by the 
interference of Lee, or at least it seems he attempted it. 

It was shown that Duff had advanced upon Burch, armed 
with “‘a post oak plow-handle” about three feet long, and 
heavy enough to kill a man, as the witness said, when the 
pistol was fired. The pistol, as Lee testified, was pointed 
towards the fire-place where Duff had been sitting, and 
when Lee got to him he knocked the pistol up, when it 
fired into the roof of the house. Simultaneously with the 
report of the pistol Duff struck over the shoulder of Lee 
at Burch with the plow-handle. Reagor, says Duff, wae 
about to strike Burch when the pistol was discharged. 

- Attention is called to article 563 of the Code of Pro- 
cedure (Paschal’s Dig., art. 3029) for the form of the oath 
of a juror in criminal cases, This oath should be admin- 
istered to the juror in every criminal cause, and not the 
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oath prescribed for a jury in the trial of civil causes, or 
as frequently occurs, an oath not recognized by any form 
of proceeding either civil or criminal. 

The venue of the offense not being shown by the state- 
ment of facts, the judgment is reversed and case remanded. 


REVERSED AND REMANDED. 





ANDREW SHEFFIELD V. THE STATE. 


1. CONTINUANCE.—A substantial compliance with the statute in the use 
of diligence to obtain the testimony of witnesses to testify that the 
accused was under seventeen years of age when the killing was done 
for which the accused is charged, entitles defendant to a continuance 
on his affidavit stating such facts. 

2. FLIGHT—FABRICATION OF EVIDENCE.—These both are circum- 
stances to be submitted to the jury and with other facts to be con- 
sidered. It is error to instruct the jury that they are evidence of 
guilt. 


AppgEAL from McLennan. Tried below before the Hon. 
N. W. Battle, Judge of the Criminal District Court of 
the cities of Waco and Marlin. 

Sheffield was indicted, tried, and convicted of the mur- 
der of an Irish peddler, Pat. Quin, in Falls county. 

His application for continuance was overruled. The 
evidence was voluminous and entirely circumstantial. He 
fled the country immediately after the murder, and his tes- 
timony was of such character that the cuurt gave the fol- 
lowing charge to the jury, viz: 

“Tt is for the jury to determine from the evidence whether 
or not the defendant fled from the country after Quin was 
killed, or whether or not he introduced fabricated testi- 
mony or a falsehood in this trial.” 

“The flight, if there is proof of flight, is to be regarded 
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as a presumption of his guilt, and the introduction of fab- 
ricated testimony or a falsehood into the defense, if any 
was introduced, is also a presumption against him; this 
presumption is heightened if the falsehood is supported by 
a witness or witnesses conscious of it or knowing it to be 
false, of which it is the exclusive province of the jury to 
judge.” 

The defendant appealed. It is not necessary to under- 
stand the points decided by the court that the facts be given 
further than as contained in the opinion. 


Reagan, Herring, Anderson g¢ Scott, for defendant, filed a 
written argument. 


Herring, Anderson, ¢ Scott filed supplemental brief of au- 
thorities. 

I. Court erred in overruling motion for continyance 
because affidavit was in compliance with statute and évi- 
dence material. (Paschal’s Dig., art. 2987; Cooper v. State, 
19 Tex., 449.) 

II. Presumption of guilt from flight. (Burrill on Cir. 
Ev., 473.) 

III. ‘‘ Circumstances cannot lie.” (State Trials, (Eng- 
lish, by Howell,) vol. 17, p. 1416-1430; Roscoe, pp. 15, 
(marginal, 16,) 16; Pothier on Obligations, vol. 1, 563; 2 
Russell on Crimes, note on p. 726; 3 vol. Benthan’s Ju. 
Ev., 249, 250.) 

IV. Fabrication of Evidence. (1 vol. (Waterman’s Ed.,) 
Arch. Cr. Prac., 432; State v. Williams, 27 Verm., 726.) 

V. Manslaughter should have been charged. (Cole v. 
State, 40 Tex., 150.) 


A. J. Peeler, Assistant Attorney General, for the State. 


Reeves, ASsocraTE JusTICE.—The questions in this case, 
so far as it is deemed necessary to examine them, relate to 
the ruling of the court upon the defendant’s motion for a 
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continuance of the case and to the charge of the court to 
the jury. 

The defendant asked for a continuance of the case for 
the want of the testimony of Thomas Atwood and George 
Atwood, residing in Vanzandt county, and of Isaac Mil- 
ler, residing in Milam county. The application was over- 
ruled for some reason not shown in the record. The wit- 
ness, Miller, having appeared and testified on the trial, the 
defendant was not injured by the ruling of the court as to 
him. It appears that attachments for Thomas and George 
Atwood were issued by the clerk on the 13th day of Au- 
gust and sent to the sheriff of Vanzandt county, returnable 
to the tirst day of the ensuing term of the court. This 
was the 7th day of September. The attachment was not 
executed on George Atwood and not returned as to Thomas 
Atwood. It does not appear on what day of the term the 
attachment against George Atwood was returned; if done 
as early as the first day of the term there remained but 
eleven days before the motion was overruled; if that was 
done on the same day the application was sworn to, the 
bill of exception to the ruling of the court was filed on 
September 26th, but this was after the trial, as the motion 
for new trial is marked filed September 25th. There is 
some uncertuinty as to the day on which the trial took 
place; whether it was on the 18th or a few days later, 
we think the application is sufficient on the question of 
diligence. 

The defendant proposed to prove by these witnesses that 
he was not seventeen years of age at the date of the com- 
mission of the offense charged against him in the indiet- 
ment, stating as a fact which he expected to prove by them 
that his father and mother lived at the time of his birth on 
the land of Thomas Atwood, in Cass county, Georgia, and 
where the Atwoods also resided at the same time. The 
further fact is stated, as being within the knowledge of 
these witnesses, that the defendant was born late in the 
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fall of 1857, stating circumstances tending to show that 
they were not likely to be mistaken as to the time the 
attachments were issued on the day he received the infor- 
mation. It was material to the defendant to show on the 
trial that he was not seventeen years of age at the time the 
offense was committed, 26th of January, 1874. Under that 
age he could not be punished with death if convicted of 
the charge for which he was indicted. The trial, resulting 
in a verdict of guilty of marder in the first degree, and in- 
flicting capital punishment as the penalty, disclosed the 
importance of the testimony, if it were not so regarded 
when the application for continuance was made. The evi- 
dence as to his age was conflicting. The issue was one of 
life or death to the defendant. His father and mother tes- 
tified on the trial that he was under seventeen years of age 
at the date of the killing of the deceased. Other witnesses 
thought he was older, and testified to circumstances, as 
narrated in their evidence, conducing to show that he was 
over that age. 

The application complied substantially with the require- 
ments of the statute, and the continuance should have been 
granted. 

The charge of the court, though correct in the main, is 
objectionable as a charge upon the weight of evidence and 
upon the presumption of guilt arising from flight and from 
fabricated evidence. Had this been the only ground of 
complaint the charge might perhaps be regarded as imma- 
terial in this respect, in view of the evidence, but as the 
case will have to be reversed, mainly on the other ground, 
it is deemed proper to notice this objection also. 

It was a maxim of the ancient common law that flight 
from justice was equivalent to guilt. This effect is not 
now given to flight in the modern law of evidence. Nu- 
merous examples are to be found to which some other 
motive can be assigned than that of guilt, and which form 
exceptions to the general rule, and require consideration 
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by the jury in coming toa conclusion as to the real motive 
for flight. ‘It seems now,” says Best on Pres., quoted by 
Burrill, “ nearly reduced to its true place in the adminis- 
tration of the criminal law, namely, that of a circumstance, 
a fact which it is always of importance to take into consid- 
eration, and, combined with others, may afford strong evi- 
dence of guilt, but which, like every other piece of pre- 
sumptive evidence, it is equally absurd and dangerous to 
invest with infallibility.” (Burrill on Cir. Ev., 472, 473; 
1 Whart. Am. Cr. Law, 714.) 
So the introduction of fabricated evidence is a circum- 
, stance of guilt, subject to such explanation as may be 
afforded by the age of the party, his habits and conduct as 
influenced by others. (1 Arch. Cr. Prac. and Plead., with 
‘Waterman’s Notes, 432, and authorities referred to.) 

The weight to be given to presumptions as being violent, 
probable, or light, must be left to the jury uninfluenced 
by the charge. (Paschal’s Dig., art. 3059.) . 

Judgment reversed and case remanded. 





REVERSED AND REMANDED. 





Frank WItuiaMs V. Tue STATE. 


CHARGE OF COURT—ASSAULT WITH INTENT TO MURDER.—On the 
trial of one charged with making an assault with intent to kill and 
murder, when the evidence shows a sudden conflict in which severa] 
were engaged, growing out of a quarrel suddenly begun at the time, 
it is the duty of the court to instruct the jury or the distinction be- 
tween murder and manslaughter, and a failure to do so will consti- 
tute error for which a judgment of conviction will be reversed. 


Appeal from Fayette. Tried below before the Hon. I. 
B. McFarland. 


The defendant, Frank Williams, was charged with 
making an assault on Matt. Howard, with intent to kill 
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and murder him. As the errors complained of relate 
chiefly to the charge of the court, the details of the dif- 
ficulty are not important, further than to state that it 
resulted from a quarrel suddenly begun between young 
men at a dance. The charge defined: first, a battery; 
second, an assault; third, two of the subdivisions defin- 
ing when assault becomes aggravated; and then in the 
fourth place proceeded as follows: “If an assault be com- 
mitted under circumstances which would have been mur- 
der, had death resulted therefrom, the party making the 
assault is presumed to have done so with that intent.” The 
court then charged the jury that the burden of proof rests 
with the State, and that they must determine the guilt or 
innoceuce of the defendant from the evideuce, and, if guilty, 
must assess the punishment and declare the degree of 
guilt. Then followed a statement of the punishments im- 
posed by law for assault with intent to murder, aggravated 
and simple assaults, together with the further statement 
that the prisoner was entitled to the benefit of all reason- 
able doubts. 

No definition was given of the offenses of murder and 
manslaughter. Verdict guilty, and punishment fixed at 
five years in the penitentiary. 


R. H. Phelps and Timmons ¢ Brown, for appellant. 


George Clark, Attorney General, for the State, admitted the 
error indicated in the syllabus, and did not ask an affirm- 
ance. 


Devine, AssoctaTE Justice.—The appellant was con- 
victed of an assault with intent to kill and murder one 
Matt. Howard. 

The errors assigned are substantially set forth as the 
grounds for a new trial on defendant’s motion in the court 
below. They relate to the errors in the charge of the court 
to the jury in the failure to charge the jury on the law of 
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murder and manslaughter, so as enable the jury to apply 
the facts in evidence to the law, for the purpose of deter- 
mining, had Toward died from the wounds received, 
whether the killing would be murder or manslaughter, 
and if the latter, then the accused could not be properly 
convicted of an assault with intent to murder; if convicted 
it must have been of an aggravated or simple assault. 

The assignment of errors brings the charge of the court 
before us for examination. An inspection of it shows that 
it is open to the objections raised. 

The charge of the judge informed the jury that, “If an 
assault be committed under circumstances which would 
have been murder, had death resulted therefrom, the party 
making the assault is presumed to have done so with that 
intent.” This portion of the charge is defective in omit- 
ting to inform the jury what was murder and what facts 
constituted murder, or, in this case, would have amounted 
to manslaughter, had Howard died from the wounds charged 
to have been inflicted on him by defendant. Every un- 
lawful killing is not murder, and it required the giving to 
the jury in this case the exact definitions of the crimes of 
murder and manslaughter to enable them to pass under- 
standingly on the questions of the guilt or innocence of the 
accused, and, if guilty, then the degree of guilt. This 
failure of the court to charge the law applicable to the 
case is evident when the charge of the court is taken in 
connection with the evidence. The statement of facts 
shows that a quarrel arose at a dance as to who had at that 
time the right to the floor; that a row, a riot, or affray, it 
is difficult to determine its true character, suddenly sprang 
up; that Matt. Howard rushing in to aid his brothers was 
encountered by defendant; two witnesses state he drew or 
opened his knife; defendant was cut on the back of the 
neck and on the hands; Tloward was cut in the face and stab- 
bed in the shoulder, and admitted, “I may have cut defend- 
ant on the back of the neck, as I was striking around gene- 
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rally.” The evidence shows that seven or eight persons 
were engaged in the melee, men and women; the room in 
which the disturbance occurred was about sixteen feet 
square, dimly lighted; about thirty persons present, with 
great confusion, and the hour midnight. Under such cir- 
cumstances the court should have given the jury the law rel- 
ative to murder and manslaughter, as also the law relative 
to aggravated assault and battery, as embraced in subdi- 
vision nine of art. 2150, Paschal’s Digest. The charge as 
given failed to present to the jury the law applicable to the 
ease. The distinction between murder and manslaughter 
was not shown tothe jury. The evidence in this case em- 
braced a body of material facts which demanded a charge 
that not only defined murder but likewise the law of man- 
slaughter, and if, in the opinion of the jury, the offense of 
defendant would have been manslaughter had death been 
the result of his acts, the verdict could not be, “ Guilty of 
an assault with intent to murder.” It must, if “ guilty,” 
necessarily have been aggravated assault and battery or a 
simple assault and battery. The omission of the court to 
give the instructions demanded by the character of the 
offense charged and the evidence in the cause, has resulted 
to the prejudice of defendant’s rights, and requires a rever- 
sal of the judgment. (Taliaferro v. The State of Texas, 40 
Tex., 528; Thomas v. The State, 40 Tex., 43; Johnson »v. 
The State, 27 Tex., 766; Villareal v. The State, 26 Tex., 
109.) For the error in the charge to the jury the court 
should have granted a new trial. The judgment is there- 
fore reversed and the cause is remanded. 


REVERSED AND REMANDED. 
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Ti7 LMAN WEAVER ET AL. V. THE STATE. 


LIABILITY OF SURETIES IN A RECOGNIZANCE ON APPEAL IN A MIS- 
DEMEANOR.—Sureties on the recognizance are responsible for the 
appearance of the accused in the District Court, after a reversal of 
the judgment from which the appeal was taken in which appeal the 
recognizance was given. 


Error from Lampasas. Tried below before the Hon. 
E. B. Turner. 

This is an appeal by Tillman Weaver and S. H. Grizzell, 
sureties of W. L. Shroyer, on his recognizance on an appeal 
from the District Court of Lampasas county from a judg- 
ment of conviction of aggravated assault. On appeal the 
judgment had been reversed and the cause remanded. 
After the mandate had been filed, the case being called, a 
forfeiture of the recognizance was taken and judgment 
nisi rendered against Shroyer and his sureties, Weaver and 
Grizzell. 

Scire facias issued to the sureties, who were served, and 
they answered showing cause, “that at the time they (Wea- 
ver and Grizzell) entered into said recognizance as sureties 
of W. L. Shroyer it was for the purpose of enabling him 
to take his said cause to the Supreme Court of the State of 
Texas by appeal; that said cause was carried to the Su- 
preme Court, and there the judgment of the District Court 
of Lampasas county in cause No. 173 (in which the appeal 
was taken) was reversed and remanded and a new trial 
granted to the said Shroyer, and that the defendants, (Wea- 
ver and Grizzell,) as sureties of said Shroyer on said recog- 
nizance, were thereby discharged of all liability, by reason 
of their being sureties as aforesaid; and that said cause 
stood as it had before the trial of the said cause; and that 
if the State of Texas has recourse against any one by reason 
of said Shroyer failing to appear at the September Term, 
1874, (when the judgment nisi was rendered,) of this hon- 














1875.] Weaver v. Tue State. 387 





Argument for the plaintiffs in error. 





orable court, it is against the sureties in the bail bond of 
the said Shroyer for his appearance at the said term, and 
not against the defendants, his sureties on said recogni- 
zance. 

“ These defendants (Weaver and Grizzell) aver and show 
that the said Shroyer has, and had at the time this for- 
feiture was taken, a good and suflicient bail bond for his 
appearance at the September Term of this court, 1874, 
(when the judgment visi was rendered,) and that the same 
is in force, and the said Shroyer and his sureties thereon 
are yet bound and obliged by it, and the same is on file 
among the papers in this cause, and is referred to as part of 
this answer.” The record showed a bail bond by Shroyer 
and sureties conditioned for his appearance in the District 
Court, and bearing date prior to the judgment from which 
the appeal was taken, in which appeal the recognizance 
was given. 

The district attorney demurred to the answer, and the 
court rendered judgment final against Shroyer as princi- 
pal and Weaver and Grizzell as sureties. 

From this judgment the sureties appealed. 


C. C. McGinnis, for plaintiffs in error. 


Martin White, also for plaintiffs in error. 

Plaintiffs in error insist that their answer set up a good 
defense. The only question presented is, who are liable, 
the plaintiffs in error, who were sureties on Shroyer’s re- 
cognizance, or the sureties on Shroyer’s bail bond ? 

The court below forfeited the recognizance instead of the 
bail bond. The Supreme Court in the appeal of the case of 
the State v. Shroyer, held that there was no legal jury, 
consequently there could have been no legal trial in the 
ease. The whole proceeding then in the District Court 
was a nullity. It neither bound any one nor released any 
one. Shroyer stood as he did before the case was called 
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in the District Court at the January term of 1874. He 
had never answered the indictment. He could not have 
a plead this pretended trial in bar to another trial for the 
same offense. Shroyer and his sureties on the bond: were 
as much bound as before the pretended trial in the District 
Court. Nor did the appeal to the Supreme Court discharge 
the sureties on the bail bond. The Supreme Court held in 
me . effect that Shroyer never answered. ‘The effect of an 
appeal to the Supreme Court is to suspend and arrest all 
further proceedings till the judgment of the Supreme Court 
has been received in the District Court.” (Paschal’s Dig., 
art. 3191.) 

There is a distinction between a mis-trial and the /egal 
causes for a new trial. All proceedings in a mis-trial 
tending to enforce the pretended verdict are void, whilst 

‘the verdict of a legal jury may be set aside for error, and a 
new trial awarded. Shroyer never having been tried was 
»not released from his bail bond, nor were his sureties. 

Had the District Court awarded a new trial Shroyer 
would have been released on his bail bond. His bailors 
would have been his keepers, and until they had surren- 
dered him he could not have been taken into custody. 

If the new trial had been granted by the Supreme Court 
the cause would have stood the same. (Paschal’s Dig., art. 
8216.) Wethink the court erred in making the judgment 
nisi final against the plaintiffs in form and amount. (Pas- 
chal’s Dig., art. 2888. Can it be insisted that both sets of 
sureties, 7. e., on the bail and recognizance, are bound? If 
so, would not this be excessive bail and in violation of the 
Constitution of the State? If only one, is it not the sure- 
ties on the bail and not on the recognizance? 





George Clark, Attorney General, for the State. 


GouLp, AssociaTE J UstIcE.—The only question presented 
in this case is, whether the recognizance which the law re- 
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quires of the defendant in a bailable criminal case in all 
appeals, binds his sureties for his appearance before the 
District Court in cases where the action of the Supreme 
Court has been to reverse the case and remand it for 
another trial. The condition, as prescribed by law, is “ to 
appear before the District Court of the county of . 
on the —— Monday of ——— next, there to remain from 
day to day, and term to term, and not depart without leave 
of said District Court, in order to abide the judgment of 
the Supreme Court of the State of Texas.” (Paschal’s 
Dig., art. 6599.) It is argued that the Code of Crim- 
inal Procedure makes the effect of a judgment in this court 
remanding a case to be again tried, to be, that the case is 
placed in the same position ‘in which it was before any 
trial. (Paschal’s Dig., arts. 3139 and 3216.) Before trial, 
and after the granting of a new trial by the District Court, 
the defendant’s appearance is setured by his original bail 
bond. (Paschal’s Dig., art. 2735.) The proposition con- 
tended for is, that the effect of a judgment in this court 
reversing a conviction and sending the case back for another 
trial,is to revive at once the liability of the sureties on the 
bail bond and release the sureties on the recognizance for 
appeal. 

It is sufficient to say, that by the terms of the recogni- 
zance the sureties are bound for the appellants’ appear- 
ance at the District Court to abide the judgment of this 
court. In the case we are considering, that judgment is 
not that the defendant be discharged, but that the case be 
reversed in order that it may be tried again. Until de- 
fendant has made his appearance and has obtained the 
leave of the court to depart the condition of the recogni- 
zance is not complied with. The form of recognizance 
prescribed is for all appeals, whether by the State or de- 
fendant. Previous to the enactment of the statute pre- 
scribing this form, the law required the defendant, when 
the appeal was by the State, to enter into recognizance 
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with sureties “‘to appear before the District Court to an- 
swer the criminal accusation against him in case the judg- 
ment of the District Court be reversed.” (Paschal’s Dig., 
art. 3187.) The form vow prescribed is believed to be 
sufficient to secure the appearance of the appellant at the 
proper term of court to answer the accusation against him 
if the effect of the judgment of this court be to remand the 
case for a new trial. 
The judgment is affirmed. 
AFFIRMED. 





Howe tt Bisuop v. Tue Strate. 


1. CHARGE ON WEIGHT OF EVIDENCE.—On the following charge 
given a jury, viz, **in criminal cases the jury must discard from their 
consideration any part or the whole of the testimony of any witness 
that they may regard as improbable or untrue, and find their ver- 
dict on such evidence as they may regard as true and worthy of 
credit :’? Held, a charge upon the weight of evidence and error, be- 
cause, (Ist.) There is no difference between civil and criminal cases 
as to the right of the jury freely to weigh the evidence and find 
according to their convictions of its truth or falsity; (2d.) Though 
the improbability of a statement by a witness may diminish his cred- 
ibility, there is no rule of law which requires a jury to discard it 
from their consideration. 

2. PRACTICE—WHAT ERRORS IN CHARGE NOT EXCEPTED TO WILL 
REQUIRE A REVERSAL.—Though a charge clearly erroneous be ob- 
jected to for the first time in this court on appeal. yet, if it relates to 
a material matter aud was calculated to mislead the jury to defend- 
ant’s injury, it will constitute cause for a reversal, 

3. PRACTICE.—A charge upon the weight of evidence, if excepted to at 
the time by defendant, is made by statute an express ground for 
reversal; but if not excepted to at the time, but the error is pre- 
sented for the first time in a motion for a new trial, then its consid- 
eration by the Supreme Court is subject to another and very different 
rule, which is, was such error, under all the circumstances as ex- 
hibited in the record, calculated to injure the rights of the defendant? 

4. PRACTICE.—A party who makes his objection to judicial action pre- 

judicial to him,at the proper time, is entitled to have his objection 
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more favorably considered than if it had been inopportunely de- 
layed. 

5. CHARGE OF THE COURT.—It is only necessary to give such instruc- 
tions as are applicable to every legitimate deduction which the jury 
may draw from the facts. 

6. ''HEFT—CHARGE OF COURT.—When on the trial of one chargede 
with theft the testimony is of such a character as to require the 
court to inform the jury what facts would rebut the presumption of 
a fraudulent taking, an omission to give such information in the 
charge is a materi: il error calculated to injure the rights of the de- 
fendant by leavi ing the jury to decide the law as well as the facts of 
the case. 


AppraL from Navarro. Tried below before the Hon. F, 
P. Wood. 


Wm. Croft, for appellant, cited Mullins v. The State, 37 
Tex., 337; Williams v. The State, 34 Tex., 558; Paschal’s 
Dig., arts. 3385-3389; Kay v. The State, 40 Tex., 29. 


George Clark, Attorney General, for the State. 


Rozerts, Curer Justice.—The defendant was convicted 
for the theft of a certain cow, the property of Mrs. Lizzie 
Hill, and his punishment assessed at two years’ confine- 
ment in the penitentiary. 

The evidence was reasonably satisfactory that the cow 
was the property of Mrs. Lizzie Hill, though it was run- 
ning in the range, about four years old, and unbranded, 
and she did not know that she had any such animal un- 
branded, and she had not seen it for eighteen months. 
She refused to sell the cow unless she could see it. There 
was some evidence tending to show that Bishop knew that 
the cow belonged to Mrs. Lizzie Hill. 

The defendant proved that she said she did not claim 
any cattle as hers that were not branded. This she de- 
nied. He also proved by George Adams, nephew of 
Mrs. Lizzie Hill, and who attended to Mrs. Hill’s cattle 
and lived with her, that he was present when Bishop 
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bought this cow in a certain store in Corsicana from a 
man by the name of Keel, and that he went with them to 
a certain place at the junction of Post Oak and Elm creeks, 
where they found the cow on the same day. He further 
stated that he saw Keel give Bishop a list of marks and 
brands to collect. 

Defendant proved by Clary that he saw Keel and Bishop 
at the same store about the same time, and heard them 
talking about some marks and brands, It was proved that 
Keel had been convicted and sent to the penitentiary for 
stealing cattle in Navarro county. 

The evidence of appropriation of the property by Bishop 
was that the animal was found in his brand, with the 
original mark (which was Mrs. Hill’s) changed into his 
mark, though it is not shown at what time it was done. 

The version of the evidence, which may be consistent 
with Bishop’s innocence, is that he bought the cow from 
Keel in 1873, and branded it and marked it in his brand 
and mark in the spring of 1874, after he conversed with 
Mrs. Hill, and understood her not to claim the cow; and 
that, upon suspecting that he had not obtained a good title 
from Keel, he tried to buy the cow from Mrs. Lizzie Hill 
in 1874. 

A circumstance that tends to involve the whole matter 
in some uncertainty abant the cow is that Wesley Beeman, 
an important witness for the prosecution, saw the cow 
before and after it was branded with Bishop’s brand, and 
thought it wasin the “highnote” mark which he had pur- 
chased; and stated that Bishop told him that he was 
mistaken; that he, Bishop, had bought the cow from Mrs. 
Hill. It is suggested by defendant’s counsel that Beeman 
may have misunderstood Bishop on account of the simi- 
larity in the sound of the names Hill and Keel. 

The charge of the court did not instruct the jury upon 
the nature of the offense, further than to tell them that the 
defendant was charged “ with the theft of a certain :ow, 
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the property of Mrs. Lizzie Hill, in the county of Navarro, 
on the 7th day of August, 1874.” This is in charge No. 1. 

The balance of the charge was, for the most part, instruc- 
tions to the jury to aid them in construing, sifting, and 
weighing the testimony before them. There was, how- 
ever, no objection to the charge taken by the defendant 
besides that taken in a bill of exceptions at the time of the 
trial, which reads as follows: 

‘“‘ Be it remembered that at the time of the charging of 
the jury by the court on the trial of said case as aforesaid, 
and before the case was submitted to the jury, the court 
charged the jury as set out in charge No. 2, to which 
charge of the court defendant, by counsel, excepted, on 
the ground that it was calculated to mislead the jury as to 
their powers as jury to believe or disbelieve testimony 
without any rules of law.” 

Charge two reads as follows: 

**2d. You have been impaneled and duly sworn to try 
the defendant under this charge. The jury are the exclus- 
ive judges of the evidence, and will give such credit to 
the testimony of each witness who has testified before you 
as you may think the same is entitled to receive at your 
hands. In civil cases the jury are required to find their 
verdict according to the greatest weight or preponderance 
of testimony. All evidence given before them is taken as 
true until the same is impeached by positive testimony or 
circumstantial evidence. In criminal cases the rule is dif- 
ferent. The jury must discard from their consideration 
any part or the whole of the testimony of any witness that 
they may regard as improbable or untrue, and find their 
verdict on such evidence as they may regard as true and 
worthy of credit. You will apply this principle and rule 
of evidence to this case now submitted to you for your 
verdict.” 

This charge in effect instructs the jury, by way of illus- 
trating their duty in weighing the evidence in the determ- 
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ination of this case, that in a civil case the jury must be- 
lieve all evidence given before them until the same is 
impeached, and in a criminal case they must discard from 
their consideration any part or the whole of the testimony 
that they may regard as improbable. This is not correct 
as a legal proposition, and it is objectionable as an argu- 
mentative charge upon the weight of evidence. As to the 
first part of the proposition, it is not correct, because in 
law there is no difference between civil and criminal cases 
as to the right of the jury freely to weigh the evidence and 
find, according to their convictions, of its truth or falsity, 
except in the few cases wherein the law has prescribed 
artificial rules as to the character of proof or the number 
of witnesses. As to the last part of the proposition, it is 
not correct, because many improbable things actually do 
occur, and when detailed in evidence as part of any matter 
under investigation they are not to be discarded from the 
consideration of the jury because they are improbable. 
The improbability of the statement of a witness may di- 
minish his credibility, but there is no rule of law prescrib- 
ing that all improbable staternents of a witness must be 
discarded from the consideration of the jury in arriving at 
the truth of the matter because they are improbable. It 
was a charge upon the weight of evidence because it in 
effect enjoined it upon the jury to leave out of view any 
statement of a witness that they might regard as improba- 
ble, and to proceed in arriving at their conclusion exclus- 
ively upon such as were in themselves probable; or, in 
other words, that the law excludes improbable statements 
as worthless. 

It is to be particularly noticed that the record shows, and 
properly by a bill of exceptions shows, in this case, that 
this charge was excepted to by the defendant’s counsel at 
the time of the trial and before the case had been sub- 
mitted to the jury, and before they had retired to consider 
of their verdict; and that thus an opportunity was given 
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to the judge to correct or withdraw the charge if he had 
deemed it to have been improper, upon a reconsideration 
of it then made, before the final submission of the case to the 
jury. This, in reference to the provisions of our Code of 
Criminal Procedure, will be found to be an important eon- 
sideration in this case on appeal to this court, by the excep- 
tion having been made, and shown by the bill of exceptions 
to have been made at the time of the trial, and to be much 
more beneficial to the defendant than if then not made, 
but made only afterwards on a motion for a new trial. 

By article 3067, Paschal’s Digest, it is provided that 
‘whenever it appears by the record in any criminal action 
taken to the Supreme Court upon appeal by the defendant, 
that the instructions given to the jury were verbal, (except 
where so given by consent in a case of misdemeanor,) or 
that the district judge has departed from any of the re- 
quirements of the eight preceding articles, the judgment 
shall be reversed, provided it appears by the record that 
the defendant excepted to the order or action of the court 
at the time of the trial.” The two first of the eight articles 
referred to read as follows: 

“ Art. 3059. After the argument of any criminal cause 
has been concluded the judge shall deliver to the jury a 
written charge, in which he shall distinctly set forth the 
law applicable to the case, but he shall not express any 
Opinion as to the weight of evidence nor shall he sum up 
the testimony. This charge shall be given in all cases of 
felony, whetber asked or not. 

‘Art. 3060. It is beyond the province of a judge sitting 
in criminal causes to discuss the facts or use any argument 
in his charge calculated to rouse the sympathy or excite 
the passions of a jury. It is his duty to state plainly the 
law of the case.” 

Thus a substantial infraction of this rule prohibiting a 
charge upon the weight of evidence is expressly made a 
ground for reversing a judgment when, by a bill of excep- 
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tions in the record, it is shown to have been excepted to at 
the time of the trial. It is to be observed that this charge 
is not an irrelevant abstraction, as is sometimes the case, 
which this court may entirely disregard as not in any way 
pertinent to the facts of the case, for Bishop’s defense 
depended mainly on the statements of his mother and of 
Adams, and this charge gave the jury the liberty, and in- 
deed required them, to entirely disregard them at once, 
though the witnesses had net been impeached, if they re- 
garded them as improbable—not improbable and untrue, 
but improbable or untrue, between which there is practi- 
cally a wide difference. If such a charge is not excepted 
to at the time of trial but presented in a motion for a new 
trial, which is the next point at which it could be presented, 
then its consideration by this court would be subject to 
another and a very different rule, which would be whether 
or not such charge was an error which, under all the cir- 
cumstances, as exhibited in the record, was ‘‘ calculated to 
injure the rights of the defendant,” and which is prescribed 
as one of the grounds for the granting of a motion for a 
new trial in the following language: ** Where the court 
has misdirected the jury as to the law, or has committed 
any other material error calculated to injure the rights of 
the defendant.”? (Paschal’s Dig., art. 31387; Monroe v. The 
State, 23 Tex., 221 and 231; Robinson v. The State, 24 
Tex., 154; Cockrum v. The State, 24 Tex., 398-399; Seal v. 
The State, 28 Tex., 495-496.) This difference in the rule, 
dependent upon the time when the objection to the action 
of the court is made, is in harmony with the rules of judi- 
cial proceedings generally, that a party who makes an ob- 
jection at the proper time, which is usually the first prac- 
tical opportunity, shall have his objection more favorably 
considered than if it had been inopportunely delayed. 
The records of this court abound with charges of a sim- 
ilar character, not so extreme generally as this, indicating 
an anxious effort to help the jury to come to a proper con- 
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clusion, very often shaped so as to give a hypothetica 
opinion upon the weight of the evidence, doubtless with- 
out intending it. They have seldom been adjudged to be 
good grounds for the reversal of the judgment, because 
they have been seldom excepted to at the time of the trial, 
as shown by a bill of exceptions, as in this case. And when 
pot so excepted, but made the ground of a motion fora 
new trial, they have most usually been found to be not 
calculated to injure the rights of the defendant, however 
unnecessary they may be in view of the law, which is com- 
monly charged in connection with them, that “the jury 
are the exclusive judges of the facts in every criminal 
cause.” (Paschal’s Dig., art. 3058; Scott v. The State, 25 
Tex. Supp., 173-174; Ross v. The State, 29 Tex., 590; Rob- 
inson v. The State, 24 Tex., 154; Johnson v. The State, 27 
Tex., 766.) 

Being made the exclusive judges of the facts, the jurors, 
in contemplation of the law, are deemed to have the capa- 
city to exercise those processes of thought and powers of 
combination which are sufficient to understand, without 
the aid of the judge, their relations aud relative import- 
auee in arriving at a conclusion. 

This subject is fully diseussed avd elucidated in the 
opinion of the court in the ease of Brown v. The State, 23 
Tex., 200, wherein the action of the court below is sus- 
tained in refusing to give charges of this character, shaped 
so as to be favorable to the detendant, to which reference 
may be had without repeating here what was then said. 

The defendant in the present case having made the ob- 
jection to this charge at the time of the trial, as shown by 
the bill of exceptions, is entitled to the full benefit ex- 
pressly given to him by the law, which is, (the charge being 
substantially and clearly upon the weight of evidence,) 
that the judgment against him shall be reversed. (Mar- 
shall v. The State, 40 Tex., 202.) 

It is proper to notice another error apparent upon the 
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record in order to prevent any misconstruction of the rules 
that have been announced, in connection with the rule by 
which this court is governed in its action, where there is a 
failure on the part of the court below to charge “the law 
applicable to the case,” as required by the code, (Paschal’s 
Dig., art. 3059,) and where it has neither been excepted to 
at the time of the trial, nor attempted to be remedied by 
asking a charge which was refused, nor made a ground for 
a new trial, all which are expressly permitted to be done 
by the code. (Paschal’s Dig., arts. 3061, 3067, 3068, and 
3137.) 

By reference to the facts recited it will be seen that the 
real issue presented was raised by the evidence tending to 
show that Bishop appropriated the animal in good faith, 
believing he had a right to do so under his purchase from 
Keel. If that evidence was sufficiently strong to produce 
a reasonable doubt upon the minds of the jury as to the 
fraudulent taking of the animal by Bishop he should have 
been acquitted. The charge of the court as given did not 
explain to the jury what is meant in law by a fraudulent 
taking, necessary to constitute theft, either by a direct ex- 
planation or negatively, as is most usual, by explaining to 
the jury that the evidence of fraudulent taking might be 
rebutted by proof of good faith in the appropriation of 
the animal by Bishop, and that if the whole evidence taken 
together left a reasonable doubt of the fraudulent intent 
he should be acquitted. 

The evidence tending to establish such a defense in this 
ease required such a charge to be given, in some shape or 
other, under the article of the code which requires that 
‘the judge shall deliver to the jury a written charge, in 
which he shall distinctly set forth the law applicable to the 
case;”’ and being entirely omitted when so made necessary 
by the evidence adduced on the trial, its omission appear- 
ing of record on appeal, must be held to bea good ground 
of error by this court, although the charge in this respect 
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was not excepted to at the time of the trial nor objected to 
in the motion for a new trial. 

This results from the general powers of revision and 
correction of errors given to the Supreme Court by the 
Constitution aud laws of this State, in acting under the 
laws regulating proceedings in criminal trials. Our Con- 
stitution provides (in section 3, article 5, as amended) that 
‘‘the Supreme Court shall have appellate jurisdiction only, 
which in civil cases and criminal cases shall be co-extensive 
with the limits of the State.” This right of appeal in crim- 
inal cases, in some shape or other, was given in the Constitu- 
tion of 1836, and in all the subsequent Constitutions. The 
remedy by writ of error, conferred by the statute of 1841, 
has never been applied to criminal cases. The appeal was 
given before the adoption of the common law, and while 
the Spanish civil law prevailed as our fundamental system, 
except in reference to criminal cases, which exception was 
made in the Constitution of 1836, by prescribing that ‘in 
all criminal cases the common law shall be the rule of 
decision.” (Paschal’s Dig., p. 34, sec. 13, art. 4.) 

The language of the Constitution of 1836 giving this 
power was, that ‘“* The Supreme Court shall have appellate 
jurisdiction only, which shall be conclusive within the 
limits of the Republic.” (Paschal’s Dig., p. 33, sec. 8, art. 4.) 
A'though a statute was passed applying this provision to 
criminal cases as well as to civil, still the Supreme Court 
of the Republic held that it inherently conferred the right 
of appeal in criminal cases, irrespective of any aid by the 
statute, and treated it as a remedy to revise the whole case 
npon the law and facts, as exhibited in the record, in crim- 
inal equally as in civil cases. (The Republic v. Smith, Dal- 
lam, 407.) 

The same court, in another case, say: “*The idea im- 
ported by the term appellate jurisdiction is clearly expressed, 
by a learned American jurist, ‘Ap appeal is a process ot 
civil law origin, and removes a cause entirely, subjecting 
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the fact as well as the law to a review and retrial.’” (3 
Story’s Com. Eq., 627; Bailey v. Haddy, Dallam, 378.) 

Substantially the same language is used by the Supreme 
Court of the United States in drawing the line of distine- 
tion between remedies of appeal and of a writ of error. 
(United States v. Goodwin, 7 Cr. U.S. Rep., 110; see also 
3 Dallam, 321.) 

In harmony with and in pursuance of this construction 
of the import thus given to the terms appellate jurisdiction, 
all of our subsequent constitutions have expressly given to 
the Supreme Court jurisdiction of criminal as well as civil 
cases as an appellate tribunal, and statutes have been passed 
providing the means by which the court should be enabled 
to exercise its full power of revising a criminal cause upon 
the laws and facts as presented in the record. Our present 
statutes in relation to criminal procedure do not expressly 
declare that a case shall be tried upon the charges of the 
court, bills of exception, statement of facts, &c., as is 
done in reference to civil causes, (Paschal’s Dig., art. 
1581,) but they do provide for the making of a state- 
ment of facts, bills of exceptions to the action and rul- 
ing of the court, for the charge of the court, and charges 
asked, either given or refused, all of which are required 
to be filed and made a part of the record, and to be sent 
up by the clerk with the proceedings constituting the 
record proper, in the transcript of the record, for the 
action of the Supreme Court on the appeal. There is no 
express limitation upon the general powers of revision of 
this court, as to its action upon any one of those pro- 
ceedings, which are thus properly made a part of the 
record on appeal, except what may follow from the direc- 
tions given as to the orders and judgments to be rendered 
upon particular contingencies. 

The general scope of its power is indicated, if not pur- 
posely expressed, in the following articles: 

** Article 3210 (744.) The Supreme Court may revise 
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the judgment in a criminal action, as well upon the law as 
upon the facts; but when a cause is reversed for the reason 
that the verdict is contrary to the weight of evidence, the 
same shall in all cases be remanded for a new trial.” 

“ Article 3208 (742.) The judgment in a criminal action 
upon appeal may be wholly reversed and dismissed when 
brought up by the defendant, or affirmed and dismissed - 
when brought up by the State; the judgment may be 
reformed and corrected, or the cause may be remanded 
for further proceedings in the District Court, as the law 
aud the nature of the case may require.” (Paschal’s Dig., 
p. 341.) 

To revise the judgment is to re-examine it, to lcok over 
it again carefully for correction, and the very use of the 
word revise is a legislative construction of the general 
powers of this court, in the exercise of its appellate juris- 
diction, upon any part of the proceedings legally and 
properly made a part of the record on appeal, whether it 
be matter of law or of fact. The fact that a defendant 
may except to a charge, when given, by pointing it out 
detinitely, specifying his objections, and that he may so 
object to any part of the charge on a motion for a new 
trial, to both of which the law has attached certain conse- 
quences, does not, by any fair implication, debar him from 
making the same objections for the first time in this court 
that might then have been made; and there certainly is 
no express prohibition of its being done. The duty of the 
district judge is none the less imperative to deliver a charge 
“in which he shall distinctly set forth the law applicable 
to the case” under article 3059, when not excepted to at 
the time of the trial in a felony case, although its infraction 
may invoke a different rule in revising the case on appeal, 
than that prescribed in article 3067, when it is excepted to 
at the time of the trial. 

In this court, on appeal, as well as in the District Court, 


on a motion for a new trial, a material misdirection of the 
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law as applicable to the case, calculated to mislead the 
jury, would be error, justifying and requiring a reversal; 
and a failure to give in charge to the jury the law which 
was required by the evidence in the case, and which fail- 
ure was to the extent to be calculated to injure the rights 
of the defendant, would be a material error, justifying and 
requiring a reversal on appeal. (Paschal’s Dig., art. 3137; 
see, also, the cases subsequenty cited; see, for recent cases, 
40 Tex., 15, 43, 203, 527.) 

When the evidence tends sufficiently to the establish- 
ment of a defense or mitigation of the offense charged 
as to reasonably require a charge as applicable, is a ques- 
tion of sound judgment, to be exercised by the district 
judge, in the first instance, and afterwards by the Supreme 
Court, on appeal. If its force is deemed to be very weak, 
trivial, light, and its application remote, the court is not 
required to give a charge upon it. If, on the other hand, 
it is so pertinent and forcible as that it might be reasona- 
bly supposed that the jury could be influenced by it in 
arriving at their verdict, the court should charge so as to 
furnish them with the appropriate rule of law upon the 
subject. 

It is laid down in one case as a general deduction from 
our cases that “it is only necessary to give such instruc- 
tions as are applicable to every legitimate deduction which 
the jury may draw from the facts.” (Johnson v. The 
State, 27 Tex., 766.) 

On an sppeal, the defendant would be subject to nia 
ever presumptions might be indulged in favor of the cor- 
rectness of the action of the District Court and the diffi- 
culties necessarily attending the effurt to present the en- 
tire case upon the record, so as to get the benefit of a re- 
vision by this court of the case as it existed in the court 
‘below. 

To apply the rule here indicated as applicable to this 
court in its act of revision, it is sufficient in this case to 
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say that there was evidence, in. the testimony of Mrs. 
Bishop aud of George Adams, which sufficiently tended 
to establish a defense to require the court to have in- 
structed the jury as to the import of the terms fraudulent 
taking, or to have informed them what facts would rebut . 
the presumption of a fraudulent taking of the animal, and 

that the omission of some such charge was a material 

error, calculated to injure the rights of the defendant, by 

leaving the jury to decide the law as well as the facts of 

the case. , 

That this is in accordance with the uniform decisions of 
this court, in the exercise of its powers as an appellate 
tribunal, may be seen by reference to the following cases, 
decided since the adoption of the criminal code, in addi- 
tion to others before cited: Vaughan v. The State, 21 Tex., 
752; Bell v. The State, 25 Tex., 574; Villareal v. The 
State, 26 Tex., 109; Maria v. The State, 28 Tex., 710. 

In none of the cases just cited, some of which are lead- 
ing cases, do the reports of them show, nor does it appear 
in the opinions therein delivered, that there was an objec- 
tion made to the charge, for misdirection or defiviency, 
either in exceptions at the time of the trial or in the 
grounds of a motion for a new trial, nor is there the least 
intimation in them, or that has been found elsewhere in 
our reports, that it was necessary to raise such objections 
below, as to the misdirection or deficiency of a charge, as 
a prerequisite appearing on the record to enable this court 
to revise such action of the court in relation to the charge. 
This is regarded ample evidence of the construction of the 
powers of this court in appeals, and of the rules under 
which it has uniformly acted, as above stated, and as 
shown by reference to the cases cited. 

On both grounds of error, in charging substantially on 
the weight of evidence excepted to at the time of the 
trial, and for the material deficiency in the charge, not 
objected to below, but apparent on the record, aud deemed 
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to be an error calculated to injure the rights of the defend. 
ant, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





Tue State v. CHartes A. McLane. 


1, EMBEZZLEMENT—ATTORNEY AT LAW.—Under the penal code (Pas- 
chal’s Dig., arts. 2421, 2422, 2423) an indictment will not lie against 
an attorney at law on account of money collected by him as such 
and not paid over. 

2. INDICTMENT.—See an indictment held insufficient for embezzlement 
or theft. 


AppgAL from Atascosa county. Tried below before the 


Hon. J. A. Ware. 

This is an appeal by the State from a judgment sustain- 
ing exceptions to an indictment for embezzlement. In 
the indictment it was charged ‘that Charles A. McLane, 
on the 20th day of August, A. D. 1874, in the county of 
Atascosa, State of Texas, being then and there employed ° 
as an agent and attorney at law by one James Bowyer, 
did, by virtue of his said employment, then and there, 
whilst he was so employed as aforesaid, receive and take 
into his possession certain money,” * * * “for and 
in the name and on the account of the said James Bowyer, 
his, the said Charles A. McLane’s, master and employer, 
and the said money, * * * he, the said Charles A. Me- 
Lane, did, then and there, fraudulently and feloniously, : 
and without the consent of James Bowyer, his, the said 
Charles A. McLane’s, employer, convert to his own use 
and embezzle, and so the grand jurors aforesaid, upon 
their oath aforesaid, do say that the said Charles A. Mc- 
Lane, then and there, in manner and form aforesaid, the 
said mouey, the property of the said James Bowyer, his 
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said employer, from the said James Bowyer feloniously 
did steal, take, and carry away,” &c. 


George Clark, Attorney General, for the State, cited Com. 
vy. Ilurrison, 11 Mass., 64; People v. Allen, 5 Denio, 76; 2 
Arch. Cr. Plead., 561, 562, 567, 568. 


No brief for appellee. 


Reeves, Associate Justice.—The statute as to embez 
zlement of property by private persons, under which this 
indictment appears to have been found, is limited in terms 
to any officer, agent, or clerk of any incorporated com- 
pany or institution, or of any city, town, or county, or any 
clerk or agent of any private person or copartnership, or 
any cousignee or bailee of money, or property, factor, or 
commmission merchant, or carrier. (Paschal’s Dig., arts. 
2421, 2422, 2423.) 

The statute does not apply to any other class of officers 
or persons. 

The indictment charges that the defendant, being em- 
ployed as an agent and attorney at law by James Bowyer, 
did by virtue of his said employment, then and there, and 
whilst he was so employed as aforesaid, receive and take 
into his possession certain money which he embezzled, and 
not that he was the agent of Bowyer and in that capacity 
had received the money and embezzled it. 

The averment that the defendant was an agent and at- 
torney at law amounts to no more than an allegation that 
he was such an agent as an attorney at law may be, and 
not-+that he was in fact the agent of Bowyer. 

It is a well-settled rule that the facts and circumstances 
constituting the offense, as averred in the indictment, 
iiust bring the party indicted within the provisions of the 
statute. There is no class of persons mentioned in the 
statute answering the description of agents and attorneys 
at law. In this respect and in some others the statute is 
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different from the English statutes to prevent embezzle- 
ment, which embrace age or other agents. (2 Russ. 
on Crimes, 191, 192.) 

In the case of the Commonwealth v. Libbey, the court 
said that attorneys authorized to collect demands stand 
upon a different footing from domestic servants and to 
some extent different from the case of a special agency 
where the right of property and the possession continue in 
the principal, and that an attorney was not an agent in the 
meaning of the Massachusetts statute as to embesslement, 

which statute is confined i in terms to agents, clerks, or ser- 
 vants of private persons or copartnerships. (Com. v. Lar- 
rison, 11 Mass., 64; also The People v. Allen, 5 Denio, 76.) 

The indictment does not charge the defendant with theft 
otherwise than by charging embezzlement, and as such it 
is insufficient to support a charge of theft. 

Finding no error in quashing the indictment, the judg- 
ment is affirmed. 


AFFIRMED. 





JAMES Rogers v. THE State. 


1. DUTY OF DISTRICT CLERKS in making transcripts in cases of appeal 
in criminal cases discussed. 

2. ABSENCE OF CHARGE IN TRANSCRIPT.—The court on appeal will 
presume that the proper charge was given, and in writing, in its 
absence, when the judgment recites that the jury were charged, 
rather than that the judge violated his duty by giving a verbal charge 
in a felony case. 


8. See facts held sufficient to support a verdict for burglary. 


Appa from Montgomery. Tried below before the 
Hon. James Masterson. 
The facts are carefully given in the opinion of the court. 


J. R. Davis and John R. Peel, for appellant, cited 1 
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Greenl. Ev., § 82; Whart. Am. Or. Law, 4th ed., §§ 364, 
629, 630; Paschal’s Dig., arts. 2359, 2361. 


N. G. Kittrell, and George Clark, Attorney General, for the 
State. 


GouLp, AssociatE JusticE.—Appellant was tried and 
convicted under an indictment for burglary at the Septem- 
ber Term, 1874, of Montgomery District Court. The case 
was regularly returned and docketed at the late Galveston 
Term, where it was submitted on briefs. On examination 
it was found that the transcript of the record did not con- 
tain any written charge, and further, the certificate to the 
transcript was found to be defeetive, stating simply that it 
contained true copies of the indictment and certain other 
specified papers and entries. In the brief of counsel for 
appellant the absence of a written charge was suggested, - 
and a certiorari asked for, but no regular motion for the 
writ was filed, nor was any statemeut made under oath or 
otherwise that a written charge was yet to be found among 
the papers. (Rules of Court, rule 7.) The Code of Crim- 
inal Procedure makes it the duty of the district clerk to 

prepare and forward a complete transcript, properly au- 
thenticated, containing all the proceedings had in the case, 
(Paschal’s Dig., art. 3193 ed seg.,) and also provides that he 
may be called on to furnish a second transcript when the 
first has not been received by the clerk of this court. (Pas- 
chal’s Dig., arts. 3200-3201.) 

Regarding the imperfectly authenticated transcript as 
sufficient to have the case retained on the docket, the clerk 
of this court was instructed to notify the clerk below to 
send up a complete transcript, properly authenticated, and 
as there was not at the late day in the term at which this 
order was made suflicient time to obtain it before adjourn- 

ment, the case was transferred to the docket at Austin. 
From some misapprehension it has only been quite re- 
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cently that a transcript properly certified has been obtained, 
and during all this time the appellant has been awaiting 
the action of this court in jail. These facts are mentioned 
as accounting for the delay, and for the purpose of calling 
the attention of district clerks to their duties and respons- 
ibilities in regard to transcripts in criminal cases. In this 
particular case it is probable that the clerk was embarrassed 
in forwarding his certificate by fuiling to find the written 
charge, which he probably knew had once been among the 
papers. 

The transcript is now properly certified, but there is still 
no written charge in the record. It is recited, however, in 
the minutes of the court, that the jury “received the charge 
of the court,” and whilst one of the grounds of the motion 
for new trial is that ‘‘the court erred in its charges to the 
jury,”’ it does not appear in any way, nor is it alleged in 
the brief of appellant’s counsel that the court violated the 
law by giving a verbal charge. In this state of the record 
we think it is to be presumed that the charge which the 
_ Jury received was the written charge, setting forth the law 
applicable to the case, which the law makes it the duty of 
the judge to give in all cases of felony, and that it has in 
some way disappeared from the papers of the case. The 
disappearance of a loose paper from the files by accident, 
carelessness, or fraud, is a supposition more readily to be 
indulged than the violation of the positive mandate of the 
law by the presiding judge. Article 3067, Paschal’s Di- 
pest, is as follows: ‘* Whenever it appears by the record 
in any criminal action taken to the Supreme Court upon 
appeal by the defendant that the instructions given to the 
jury were verbal, (except when so given by consent, in a 
case of misdemeanor,) * * * * the judgment shall 
be reversed, provided it appears by the record that the de- 
fendant excepted to the order or action of the court at the 
time of the trial.”’ It does not appear from the record in 
this case that verbal instructions were given to the jury. 
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There is no reason to suppose that the charge was in any 
respect erroneous. No specific error is pointed out in the 
motion for new trial, nor in the brief filed by counsel who 
appear to have managed the case below. If the charge 
was erroneous, and its loss calculated to injure appellant, 
it was his part to take steps to have it supplied in the Dis- 
trict Court. (Paschal’s Dig., arts. 4969, 4970.) - 

Looking to the evidence as contained in the somewhat 
loosely-prepared statement of facts, it is believed that, 
though meager in its details, it is sufficient to justify the 
verdict. The storehouse of R. Bass & Co. was entered, 
apparently by means of a ladder, through a window in the 
_upper story, about three o’clock a. m. on the 9th of June, 
1874, and various articles were stolen. There can be no 
question that an entry by such means and for such purpose 
in the night time is burglarious. One witness testifies that 
about the bour named he saw defendant Rodgers go from 
the southeast corner of the storehouse, and a few minutes 
afterwards saw Sam Allen go from the north end of the 
same house. These parties had been seen together late 
on the preceding evening, and were arrested together 
on the morning of the burglary. With the exception of 
one knife the missing articles were found on the person 
of Allen. On the examination of these parties before a 
magistrate a knife was seen to fall frem the sleeve or per- 
son of Rodgers. The record states that “J. R. Hill and J. 
Thompson identified the knife as the property of R. Bass 
& Co.” The case is argued as if the record showed that a 
witness testified that J. R. Hill and J. Thompson identified 
the knife, but we do not so understand it. There is no 
bill of exceptions to any ruling of the court, nor does it 
anywhere appear, as asserted in the brief of counsel, that 
the case was taken up out of its order to the injury of 
appellant. 

The guilt of eanitinn appears to have been clearly es- 
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tablished; and as we find no error disclosed by the record, 
the judgment is afirmed. 
AFFIRMED. 





Tne State v. Jack CLAYTON. 


1. INDICTMENT——CARRYING DEADLY WEAPONS.—An _ indictment 
which charges one with carrying a deadly weapon, and alleges that 
he was neither a peace officer nor a policeman, negatives the existence 
of the exception in his case } which would have existed had he been a 
civil officer. 

3 INDICTMENT.—Such an indictment, if it alleges that at the time 
charged the defendant carried the deadly weapon on his person, 
negatives the existence of the exception created by statute in favor 
of one traveling in the State and carrying arms with his baggage. 

%. SNDICTMENT.—An indictment charging an offense created by a stat- 
ute which excepts from its operation those who, under circumstances 
specified, do the act which would otherwise be penal, must show by 
negative averments that the defendant is not within any of the 
exceptions mentioned in the statute. 


ON REHEARING. 


4. GOVERNOR’S PROCLAMATION—CARRYING DEADLY WEAPONS.— 
The power of the Governor to exempt certain counties from the 
operation of the law against carrying deadly weapons is not ex- 
hausted as to the inhabitants of a particular county by the issuance 
of his proclamation exempting them from the operation of the law, 
but he may, by a second proclamation, revoke the first and make 
such county again subject to the operation of the law. 


AppEat from Lampasas. Tried below before the Hon. 
E. B. Turner. 

The 1st section of the act of April 12, 1871, which makes 
it an offense for one to carry deadly weapons, except in the 
lawful defense of the State, or when fearing, from reason- 
able grounds, an unlawful attack, or unless one be a militia- 
man on duty, or a peace officer or policeman, closes with 
the following proviso: ‘Provided, That this section shall 
not be so construed as to prohibit any person from keep- 
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ing or bearing arms on his or her own premises or at his 
or her own place of business, nor to prohibit sheriffs or 
other revenue officers and other civil officers from keeping 
or bearing arms while engaged in the discharge of their 
official duties, nor to prohibit persons traveling in the 
State from keeping or carrying arms with their baggage; 
Provided further, That the members of the Legislature shall 
not be included under the term ‘civil officers,’ as used in 
this act.” 

The 4th section of the same act is as follows: “Sec, 4. 
This act shall not apply to nor be enforced in any county 
of the State which may be designated in a proclamation of 
the Governor as a frontier county, and liable to incursions 
of hostile Indians.” 

The Governor issued his proclamation on the 13th of 
April, 1871, exempting the county of Lampasas, where the 
offense is charged to have been committed, from the opera- 
tion of the law. Afterwards, on the 10th of February, 
1873, the Governor issued another proclamation revoking 
the first, and declaring that the county of Lampasas was 
subject to the provisions of the act. The offense was 
charged to have been committed on the 27th of December, 
1873. 


George Clark, Attorney General, for the State. 


Reeves, Associate Justice.—This is an indictment 
against Jack Clayton, charging him with a violation of the 
act of April 12, 1871, to regulate the keeping and bearing 
of deadly weapons. 

The indictment charges that Clayton did “ unlawfully 
carry on and about his person a certain pistol, he then and 
there having no reasonable grounds for fearing an unlawful 
attack on his person, nor was he then and there either a 
militiaman in actual service, or a peace officer, or a police- 
man, nor was he then and there on his own premises or at 
his own place of business.” ; 
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The court sustained the defendant’s motion and quashed 
the indictment on the ground that it discloses no offense 
known to the laws of this State. The district attorney 
excepted, and gave notice of appeal. 

The only question in the case is as to whether or not 
the indictment is sufficient as charging an offense under 
the first section of the act referred to above. 

In the case of Duke v. The State, decided at Galveston 
at the last term, we held that the indictment must show by 
negative averments that the defendant is not within any of 
the exceptions of the statute applicable to the particular 
violation complained of. It was further said in that case 
that substantial compliance with the statute was al] that 
was required, 

We are of opinion that the indictment is sufficient as 
charging the offense of carrying a pistol on the person. 
It negatives that the defendant had any reasonable grounds 
for fearing an unlawful attack on his person, or that he 
was carrying the pistol for the lawful defense of the State 
as a militiaman, or as a peace officer or policeman, or that 
he was on his own premises, or at his own place of busi- 
ness. The exception in favor of civil officers is embraced 
by the averment that the defeudant was not a peace officer 
or policeman. Sothe averment that the defendant carried 
the pistol on or about his person implies a denial that- it 
was kept or carried with his baggage. 


65° 5 
The judgment is reversed and case remanded. 


On REHEARING. 


Roserts, Cuter Justice.—The judgment was reversed 
tn this case at a former day of the term, since which time 
it has been communicated to us that the indictment was 
set aside by the court below on exceptions, not for any de- 
fect in it, but because the county of Lampasas was exempt 
from the operation of the law relating to the carrying of 
firearms, under which the indictment was found; that it 
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having been exempted by the proclamation of the Governor, 
issued in April, 1871, in pursuance of the statute creating 
the law, the power given to the Governor by the law was 
completely performed and exhausted by that act, and his 
subsequent proclamation, in February, 1873, revoking the 
exemption of that county, and requiring thenceforward the 
enforcement of the law therein, was null and void, and 
could not have the effect of removing the exemption once 
made, and that therefore the law was not in force in Lam- 
pasas county. 

The clause of the law of 1871 relating to the power and 
action of the Governor as to the exempting of certain coun- 
ties from its operation, is as follows: 

“This act shall not apply to nor be enforced in any 
vounty of the State which may be designated in a procla- 
mation of the Governor as a frontier county, and liable 
to incursions cf hostile Indians.” (Paschal’s Dig., art. 
6515.) 

Without this clause the law would certainly be in force 
in Lampasas county as well as in any other. 

If the Legislature can confer such a power on the Gov- 
ernor to designate by his proclamation certain coanties in 
which prosecutions for infractions of this law shail not be 
instituted and maintained in the courts, on account of the 
incursions of Indians, it is but carrying out the spirit and 
object of the law for him to continue to exercise that power 
of designation from time to time, accordingly as the reason 
and necessity for its exercise may or may not exist during 
the existence of the law. The discretion is vested in the 
Governor to designate the exempted counties, without any 
express limitation, either in the number of proclamations 
or the times of issuing them, or the manner in which the 
exemption shall be made in the proclamation. 

It therefore may be done by a proclamation revoking 
the exemption, where the necessity for it has, in his judg- 
ment, ceased to exist, as well as by a new designation of 
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exempted counties in a proclamation which left the county 
of Lampasas out of the list. 

We conclude, then, that the law was in force in Lampa- 
sas county when this indictment was found, and that there 
is no reason found in the matters called to our attention 
for changing the judgment already rendered in this case. 


REVERSED AND REMANDED. 





CuHarues Coney v. THE STATE. 


AGGRAVATED ASSAULT—CHARGE OF COURT.—It is error to ix- 
struct the jury, on the trial of one charged with aggravated assault, 
to return a verdict of guilty if they find defendant inflicted a serious 
bodily injury on the party assaulted, when that was not alleged asa 
ground of aggravation in the indictment. 


ApprEAL from Travis. Tried below before the Hon. J. 
P. Richardson. 


Terrell ¢ Walker, for appellant. 
G. Davis, also for appellant. 
George Clark, Attorney General, for the State. 


Roserts, Cuter Justice.—The defendant was charged 
and convicted of an aggravated assault and battery. 

The matters alleged to raise the offense to an aggravated 
instead of a simple assault and battery were that the de- 
fendant “ with premeditated design, with a certain deadly 
weapon, to wit, a glass beer tumbler, a means calculated 
to inflict a great bodily injury,” did assault, strike, &c. 

There was very slight evidence, if any, of premedita- 
tion, but much more that there was inflicted a serious 
bodily injury on the person assaulted. 
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The court charged the jury that they might find the de- 
fendant guilty of an aggravated assault and battery if he 
inflicted a serious bodily injury on the party assaulted, 
which was not alleged as a ground of aggravation in the 
indictment. 

This charge was erroneous, because it enabled the jury 
to find, and from the evidence it may be concluded most 
likely did cause them to find, the defendant guilty of an 
aggravated assault and battery on a ground which was not 
set forth in the indictment. And from the pertinency of 
this erroneous charge to the evidence it cannot be regarded 
as an abstraction, not affecting the trial of the cause. 

This being an error sufficient to reverse the case it will 
be unnecessary to notice other less important matters com- 
plained of. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 





J. M. Burorp v. Tue State. 


CHANGE OF VENUE.—An application for change of venue on the ground 
of combination and prejudice, made and supported in the terms of 
the statute by affidavits, caunot be defeated by counter affidavits 
unless they show that the statements contained in the application 
are not true. Counter affidavits which state that affiants for de- 
fendant were ‘**new men,’’ and rarely seen, cannot avail, and a 
written statement of the district attoruey, resisting the application 
and not sworn to, should be disregarded without reference to its 
contents. 


AppEAL from San Saba. Tried below before the Hon. 
E. B. Turner. 


Long § Long, for appellant. 


A. J. Peeler, Assistant Attorney General, for the State. 
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Devine, AssocraTE J ust1ce.—The appellant was indicted 
in the county of San Saba, charged with having unlaw- 
fully, fraudulently, and feloniously, in said county and in 
the county of McCullough, on the 20th day of March, 
1875, altered the brand on a certain animal of the neat 
cattle species, described in the indictment, and as being 
the property of Daniel Wills. The defendant was con- 
victed of the offense charged, and assigns as the errors of the 
court—lIst. The overruling his motion for a change of venue 
from San Saba county. 2d. The charge of the judge to 
the jury, and (3d,) the refusal of the court to grant him a 
new trial. 

The appellant, on the calling of this cause for trial, pre- 
sented with his motion for a change of venue an affidavit 
for that purpose in substantial compliance with the law on 
this subject. Ile likewise presented, in support of his mo- 
tion and affidavit, the affidavits of three citizens of McCul- 
lough county, which county the affidavit stated was at- 
tached to San Saba county for judicial purposes. 

In this appellant had fully complied with the law reg- 
ulating and requiring a change of venue for the causes 
assigned in defendant’s affidavit, and the only question pre- 
sented is, Did the court err in overruling the defendant’s 
motion for a change of venue from San Saba county, or 
did the counter affidavits and statement on the part of the 
State authorize the overruling of the motion? We are of 
the opinion it did not, and that the exception to the over- 
ruling defendant’s motion was well taken, and that the 
court erred in overruling appellant’s motion for a change 
of venue. The counter affidavit of W. R. Doran, sheriff 
of San Saba county, stated that he has known T. B. and 
8. E. Wilkerson, two of the parties to the affidavit for a 
change of venue, about one year; that until they moved 
into McCullough county they resided in Lampasas county, 
about twelve miles from the town of San Saba; had seen 
them once or twice a month in the town of San Saba; they 
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now reside in MeCullongh county. J. M. Alston’s affidavit 
states that he “is acquainted with T. B. and 8. E. Wilker- 
son; that they have heretofore resided in the county of 
Lampasas, Texas, until on or about the last of November, 
A.D. 1874.” F. M. Miller stated in his affidavit that he 
has resided in McCullough county for more than fourteen 
years; that he has not known T. J. Watts, one of the three 
parties to the affidavit for a change of venue, until the last 
ten days, and does not know that said Watts resides in 
McCullough county; has known T. B. and 8. E. Wilkerson 
about six weeks, and they reside in McCullough county, 
about forty miles from the town of San Saba. 

The district attorney presented to the court a written 
statement resisting the application of defendant, on the 
ground that it and the affidavits in support of the motion 
were'not sufficient in law for the following reasons, to wit: 
“Because the persons whose affidavits defendant presents 
to show the existence of prejudice against defendant in 
San Saba county are obsenre persons, and live so remote 
from the county of San Saba * * * that they are not and 
cannot be acquainted with the state of the public mind. 
or could not and do not know that-any prejudice exists in 
San Suba county against defendant, because said affiants, 
T. J. Watts, T. B. and 8. E. Wilkerson, have never resided 
in San Saba county, and are not citizens or residents of 
the same; * * * because said affiants are not credible per- 
sons, and are not entitled to belief.” 

This motion contained an additional statement signed 
by the district attorney that he had practiced law in San 
Saba county eighteen years; was well acquainted with the 
old citizens and those who generally act as jurors, and that 
he was not acquainted with the affiants in the application ; 
that to him they were new men; that he had not learuecd 
of any prejudice against defendant, and did not hear that 
aby existed against defendant unti! the motion for a change 
of venue was made. 
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The motion and statement of the district attorney are 
not to be considered in the light of an affidavit in the 
cause; they can only be considered as the statements con- 
tained in any other motion made in a cause resting for 
consideration upon matters of law, or matters of fact given 
in under the sanctions of an oath, or the admissions or acts 
of the adverse party. Tested, however, by the law on this 
subject they are not sufficient in statement to authorize the 
court in overruling the application for a change of venue. 
Ist. There is no positive denial of the prejudice existing 
against defendant which would prevent his obtaining a 
fair and impartial trial; neither is it denied that there is a 
dangerous combination against him instigated by influen- 
tial persons, by reason of which defendant cannot expect a 
fair trial, as stated in defendant’s motion. The statement 
that the witnesses are obscure persons, living remote from 
San Saba, and so great a distance from the same that they 
cannot be acquainted with the state of the public mind, is 
to be considered in the light of an argument, and nothing 
more. Neither is the statement that affiants are not citi- 
zens of the county sufficient; the statement of their being 
obscure persons amounts to but little; it is not necessary 
tbat they should be citizens of San Saba. McCullough 
being attached for judicial purposes, the citizens of the 
territory designated as “McCullough county” are, for all 
purposes in judicial proceedings had in San Saba, to be 
taken and held as citizens of the last-named county. There 
is not a word of evidence tending to show that afliants are 
not as credible persons and worthy of belief as any of the 
affiants for the State or the witnesses who testified on the 
trial. 

When we refer to the counter affidavits on behalf of the 
State we find nothing in the light of a denial of the pre- 
judice existing, or dangerous combination formed by 
influential persons, as sworn to by defendant and the Wil- 
kersons and T. J. Watts. The counter affidavits, as already 
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recited, show nothing more than the past or present resi- 
dence, and the slight knowledge of, or acquaintance with, 
the affiants appearing on behalf of the State with those 
who gave their affidavits in support of appellant’s applica- 
tion for.a change of venue; there were legitimate evidences 
as far as, they tend to controvert appellant’s affidavits; they 
are, however, clearly not sufficient. The statement at- 
tached to the motion for the State, that the district attorney 
in his visits to San Saba had not in eighteen years met 
affiants, that they were new men, and that he had not heard 
of any prejudice existing, and did not believe that any ex- 
isted against defendant, and did not hear of any until the 
motion for a change of venue was made, is not to be con- 
sidered as an affidavit, it not being sworn to; hence there 
is nothing contradicting the main facts contained in the 
sworn statement of appellant and the others in support of 
his motion for a change of venue. 

In the case of Rankin Wingfield v. The State, decided 
at the last term of this court, it was held that the state- 
ments or affidavits, on behalf of a change of venue, could 
be controverted, and, in that case, it was held that the 
counter affidavits presented for the State showed that de- 
fendant’s affidavits were not true, and the overruling the 
defendant’s motion for a change of venue was not error. 
In this case there is no evidence that contradicts the main 
facts. In the case of Walker v. The State, decided at the 
late Galveston term, the State presented a large number 
of counter affidavits, denying the existence of any preju- 
dice, &e., &c., and stating they knew of none existing. 
These affidavits were made by resident citizens of the 
county. The judgment of the court below was reversed, 
this court holding that the counter affidavits were not of 
that kind to authorize the refusal to grant a change of 
venue, 

A wide discretion is vested in the district judge in his 
action on a motion for a change of venue; that discretion 
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has its limits, and when the accused has complied with the 
law, it requires substantial evidence to the contrary to 
authorize a refusal of that right, expressly authorized by 
the Constitution and the Code of Criminal Procedure. We 
are further of the opinion that the court should have sus- 
tained appellant’s motion for a new trial. The evidence 
failed to prove the prisoner’s guilt. He was not shown to 
be the owner of any stock in what was called or known as 
‘the spur brand ;” he was not shown to be the claimant, 
or of ever having such a brand in his possession; no con- 
trol or pretense of ownership by him, or other persons 
acting for him, was shown to have existed at any time over 
the animals found in this brand and the ear-mark described 
in the judgment. The only evidence against the accused 
was one witness who stated that in a conversation with 
him, defendant had first denied and then admitted that he 
had put ‘the spur brand” on cattle. With the exception 
of this statement, there is no one fact existing to connect 
the accused with this brand; his guilt is found on the im- 
perfectly remembered and loosely stated conversation of a 
supposed friend, who stated to the accused, *‘I then told 
him what [ had heard in San Saba, that Fiveash had told 
Dofflemyre that he, Fiveash, had seen Davlin and defendant, 
and two other men by the name of Watts * * round- 
ing cattle up, and putting ‘the spur brand’ upon them.” 
Under all the evidence in this case the judge should have 
granted appellant a new trial. 
The judgment is reversed and the cause is remanded. 


REVERSED AND REMANDED. 
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Wape Jackson v. THE State. 


1, OFFERING TO BRIBE WITNESS—EVIDENCE.—When an offer to bribe 
a witness with money is shown on the trial of one charged under 
Paschal’s Dig., art. 1934, it is not necessary to a conviction that 
the State should prove that the money was either actually tendered 
or produced. 

2. SAME.—To sustain a conviction for offering to bribe a witness it is 
not necessary for the indictment to allege that an indictment had 
been found for the criminal charge about which it was expected the 
witness might testify, or that a subpoena or other process had issued 
for the witness. 

8. INDICTMENT.—See indictment held sufficient for offering to bribe a 
witness. 

® 
AppgaL from Caldwell. Tried below before the Hon. 


John P. White. 


Nix ¢ Storey, for appellant. 


A. J. Peeler, Assistant Attorney General, for the State. 


Devine, AssocraTE J ustIcE.—The defendant, Wade Jack- 
son, was indicted and convicted on the 22d of September, 
1874, in the District Court of Caldwell county, for offering 
a bribe to Daniel Granger, a witness in the case of the 
State of Texas against Charles Jackson. 

Seven assignments of error embrace the four bills of 
exceptions taken during the progress of the cause, and 
other questions presented on behalf of appellant as grounds 
for a reversal of the judgment. 

The first bill of exceptions refers to the refusal of the 
district judge to set aside the indictment on defendant’s 
motion, ‘1st. Because said indictment does not charge 
the defeudant with the commission of any offense known 
to the laws of this State. 2d. Because the pretended 
offense is not set forth in plain and intelligible wards. 
3d. Because the article alleged to have been offered as a 
bribe is not set forth in plain and intelligible words.” 
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The indictment was found upon article 310 of the Penal 
Code, (Paschal’s Dig., art. 1934,) which declares it to be an 
offense “if any person shall offer to bribe any witness in 
any case, either civil or criminal, to disobey a subpena or 
other legal process, or avoid the service of the same by 
secreting himself, or by any other means.” It charged 
defendant, on the 3d day of July, 1874, with having unlaw- 
fully, willfully, and feloniously offered to bribe a witness, 
Daniel Granger, who was then and there a material wit- 
ness in a cause, namely, The State of Texas against Charles 
Jackson, charged on the 2d day of July, 1874, before Edgar 
H. Rogan, a justice of the peace for the county of Caldwell, 
the charge being The State of Texas against said Charles 
Jackson for an aggravated assault on said Daniel Granger; 
that Jackson was held by said Rogan, as justice of the 
peace, co appear at the September term, 1874, of the Dis- 
trict Court of Caldwell county, to answer the said charge 
of aggravated assault; that defendant offered to give said 
Daniel Granger, who was a material and important wit- 
ness for the State in said case, twenty-five dollars in money 
if he, Granger, would leave the county, and keep out of 
the way, and not appear at said term of the District Court 
against said Jackson, the said defendant intending thereby 
to bribe said Granger to avoid the process of the said Dis- 
trict Court when the same should be issued requiring him 
to appear as a witness in said cause; that the precise words 
used by defendant in offering said bribe are to the jurors 
unknown, but that the words then and there used were in 
substance as stated in the indictment, &c. 

In these statements or charges in the indictment we 
have all the elements of the offense as declared in the law 
set forth in plain and intelligible words. 

The second bill of exceptions is to overruling the ap- 
pellant’s exceptions to the introduction in evidence of the 
indictment and proceedings had in the District Court in 
the cause of the State of Texas against Charles Jackson, 
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“because the indictment in this case charged defendant 
with an attempt to bribe Daniel Granger, a witness in a 
cause wherein Jackson was charged with an aggravated 
assault and battery, and the proceedings read to the jury 
showed the case to have been one where Jackson was 
charged and convicted of an assault with intent to kill.” 
The offense for which Charles Jackson was held by the 
justice of the peace to appear and answer was embraced in 
the offense for which he was afterwards indicted in the 
District Court. 

It is not of the slightest importance in this case that 
Charles Jackson was held to answer for aggravated assault 
and battery, and on the same charge was afterwards indicted 
for an assault with intent to kill. It is a general rule that 
a party may ina criminal proceeding be held to answer for 
any offense, great or small, which can be legally carved out 
of the transaction. (1 Bishop on Criminal Law, 536.) The 
assault and battery were embraced in the stabbing and cut- 
ting with intent to kill, and it was not necessary that Charles 
Jackson should have been indicted for any offense, or tried, 
or convicted. They were all alike immaterial to the ques- 
tion of appellant’s guilt, which depended on the questions 
whether or not he attempted to bribe by offering twenty- 
five dollars to Daniel Granger, a witness in a case, to dis- 
obey a subpoena, or other legal process, or to avoid the 
service of the same by leaving the county, or by keeping 
out of the way and not appearing as a witness at the Sep- 
tember term, 1874, of the District Court of Caldwell county 
against Charles Jackson in the case of The State v. Jackson. 
The statement of the character of the offense was a mere 
incident of no great importance, and the object of the 
district attorney in offering the proceedings of the District 
Court in evidence was doubtless to show that a case had 
been before the Justice, E. H. Rogan, of a substantial char- 
acter, and from the evidence of Granger to show that he, 
Granger, was a material witness in that cause. There was 
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no error in the judge admitting the evidence; it violated 
no rights of appellants, and did not operate as a surprise. 

The third bill of exceptions is to the fourth subdivision 
of the charge to the jury, which charge reads as follows: 
“To constitute the offense of offering to bribe it is not neces- 
sary that the money promised or offered should be actually 
: produced and tendered.” We find in this section of the 
B charge nothing that appellant can with propriety complain 
: of. The offer to bribe constituted the offense, and it has 
been repeatedly declared that the offeror promise of a bribe 
is held to be punishable the same as if it were actually 
accepted or delivered. (2 Bishop on Criminal Law, 88.) 

The exception to the refusal of the court to charge the 
jury that the State must prove that the prosecution against 
Charles Jackson was then pending in the District Court, 
and that at the time of the alleged offense to bribe, a sub- 
peena or other legal process had been issued in said cause 
for said Granger, is not tenable. The examination before 
E. H. Rogan, which resulted in holding defendant to answer 
at the next term of the District Court in which Granger 
was a material witness was a criminal case within the mean- 
ing of the law. It was not necessary to allege that an 
indictment had been found, or that a subpena or other 
process had issued. The law would, indeed, be inopera- 
tive in a great degree if it were limited to cases where an 
indictment had been previously found, or a subpoena or 
other process had previously been issued. The reason of 
the law and the language of the code alike negative the 
idea that a witness can be bribed to secrete himself or ieave 
the country, and that the offending party can do this with 
impunity, because the indictment was not previously found, 
or a subpeena or other process to a witness had not then 
issued; were it so, there would be in numerous cases very 
little use in presenting the one or in issuing the other, and 
the stream of justice could aud would be obstructed and 
corrupted with impunity almost at its source. 

, 
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The fifth assignment of error is that “the court erred in 
not defining the offense of bribery in the instructions to 
the jury.” It does not appear from a comparison of the 
indictment, the evidence, and the charge of the court, that 
any doubt could have remained on the minds of the jurors 
regarding the nature of the offense charged. The questions 
they were called on to determine were set clearly before 
them in the indictment, to which the presiding judge re- 
ferred in his charge, and there does not appear from it any 
error of which appellant can legally complain. We are of 
opinion that the court charged all the law that was neces- 
sary to be charged in this case, and that the court did not 
err in overruling the motion for a new trial, the evidence 
in the cause fully sustaining the verdict of guilty. 

The judgment is therefore affirmed. 


AFFIRMED. 





JouN Ivey v. THE STATE. 


1. THEFT OF CATTLE—HIRED HAND.—Wivere two persons were indicted 
for theft and one put upon trial, and the testimony showed that the 
accused was preseut only as a hired hand of his codefendant, it 
devolved upon the State to prove, in order to convict upon evidence 
of the recent joint possession by the parties indicted, of the stolen 
property, that the defendant had knowledge that the taking was 
illegal, or that the circumstances were such as to charge him with 
such notice. 

2. ‘T'HEFT—TESTIMONY.—On a trial for theft of cattle, the State cannot 
prove the possession by the accused of stolen cattle other than those 
described in the indictment, unless it be shown that they were taken 
at the same time by the same persons. 

3. SAME.—Should such testimony be admitted, it is error to exclude 
evidence that defendant had been tried and acquitted for theft of the 
other cattle. 


APPEAL from Travis. Tried below before the Hon. J. P. 
Richardson. 
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Dave Ezelle and John Ivey, the defendants, were indicted 
for theft of a steer, the property of Elizabeth Pfluger. 
There was a severance, and Ivey alone was put upon trial. 

The testimony showed that on the last day of July, 1873, 
two men, riding gray horses, were seen in the neighbor- 
hood of Pfluger’s, driving a bunch of cattle in the diree- 
tion of Austin. A witness pursued them about a mile, 
headed them, and at one time was within fifty yards. Wit- 
ness recognized defendant as one of the men. Witness 
did not then know defendant, but recognized him next 
week by a bump on his face. Another witness met the 
same men and the cattle about two miles from Pfluger’s 
and in the direction of Austin. This witness thought the 
other man was Ezelle. 

The next morning Pfluger, his brother, and Adams, 
started to pursue the trail of the stolen cattle. They were 
found, and four or five identified, in a pasture rented by 
Ezelle, about five miles north of Austin. The Pfluger 
party secreted themselves near the pasture for some time, 
watching the catile. During the day two men entered 
| the pasture, rounded up the cattle, cut out about twelve, and 
drove them out of the pasture, and started with them to- 
wards Austin. The Pflugers followed, and when within 
250 yards of the cattle, the two men left the cattle in the 
prairie and rode back in direction of the pasture. 

The Pfluger party came to Austin, obtained process for 
the two men, describing them in the affidavit as unknown. 

Further investigations the next morning resulted in find- 
ing some of the cattle at Ezelle’s butcher yard and some at 
a neighboring yard, driven there and disposed of by the 
defendants, but sold by Ezelle. 

The defendants were arrested on the 2d or 3d of August, 
and an examination was had before a justice of the peace. 
Evidence satisfactory to the justice was produced, and the 
defendants were released. 

At the next term of Travis District Court four indict- 
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ments were preferred against Ezelle and Ivey for the theft 
of that number of cattle in this herd, and at subsequent 
terms they were tried and acquitted upon three. 

The defendant, Ivey, on the trial, offered in evidence a 
bill of sale to Ezelle for twenty-two head of cattle, among 
them the beef described in the indictment, of date August 
1, 1873, and signed by one 8S. J. Cox. No one kuew Cox. 
Several witnesses present at the transaction proved the 
execution of the bill of sale and described Cox, the maker. 
A witness, Wells, testified to buying another bunch of cattle 
a month earlier from a man nained 8. J. Cox. The bill 
of sale to Wells was also produced. 

Three witnesses testified that Ezelle and Ivey were in 
Austin the evening before the beeves were bought until 
sundown, (the evening Pfluger saw the men on the gray 
horses ten miles north of Austin, half an hour before sun- 
down, driving the stolen cattle.) 

It also appeared in evidence that Ezelle was engaged in 
the butchering business, had two butcher stalls in Austin, 
and a yard one and a half miles north of the city; and 
that Ivey was hired by Ezelle at twenty-five dollars coin 
per month, and had no interest in the business. 

Defendants objected to the testimony as to other beeves 
stolen and found in Rutherford’s pasture, and after it was 
admitted defendants asked the witnesses (who had testi- 
fied that they had been called as witnesses on the trial of 
defendants for the theft of the others) * what was the result 
of the other trials?’’ The court, on objection by the dis- 
trict attorney, excluded the question and answer. 

The defendant offered the records of the court in the 
three other cases for theft, and the verdict and judgment 
in each case of acquittal. This evidence was also ex- 
cluded. 

The instructions sufficiently appear in the opinion. 

The jury found defendant guilty, and fixed his punish- 
ment at two years in the penitentiary and “ recommended 
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him to the clemency of the court.” Judgment was ren- 
dered accordingly, and defendant appealed. 


D. FE. Thomas and N. G. Shelley, for appellant, filed a 
lengthy argument in this cause, too lengthy for insertion, 
of which the following gives some of the main points pre- 
sented: 

The bill of sale from Cox to Ezelle, on proof of its exe- 
cution, is presumed to be bona fide, unless impeached by 
evidence of fraud. The law never presumes fraud, much 
less a forgery. The bill of sale being proven and read to 
the jury, the party assailing it for fraud must prove the 
fraud to the satisfaction of the jury. (Tuck. Comm., vol. 
1, marg., p. 240.) This rule is of universal application. 
(Turner v. Lambeth, 2 Tex., 369; Tompkins v. Bennett, 3 
Tex., 47; Paxton v. Boyce, 1 Tex., 317.) 

The charge of the court that the burden of proof was on 
the defendant to prove the sale in good faith, was erroneous. 

While possession of recently-stolen property is prima 
facie evidence of theft, yet a reasonable explanation, un- 
contradicted, is to be taken as true, and a reasonable ex- 
planation given by the defendant may be sufficient to throw 
the burden of proof on the prosecution. (Bur. Cr. Ev., 454; 
1 Stark., 512, 513; Wills’ Cir. Ev. 48.) 

To justify the presumption of guilt from the possession 
of property recently stolen the possession must be actual 
and exclusive. The explanation uncontradicted there must 
be taken as true. (47 Eng. Com. L. Rep., 370; Jones v. 
State of Mississippi, 30 Miss., 654.) 

The court charged the jury: “If the steer charged to be 
stolen was bought in good faith by defendant or Ezelle, 
not knowing it to be stolen, then defendant (Ivey) is not 
guilty of theft”—leaving the jury to infer that if Ezelle 
bought the steer, knowing it to be stolen, then Ivey, the 
employee, was guilty, whether he knew that fact or not; 
at least it devolved on defendant to prove he did not know 
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the property to be stolen. And the bill of sale, the court 
said, was not conclusive evidence of that fact, but the court 
refused to say it was even prima facie or presumed to be 
bona fide. The court instructed the jury that they might 
believe that the bill of sale was gotten up to cover a sham 
sale, when there was no evidence of sham sale, no proof of 
its being a forgery, or what it did not purport to be on its 
face. 

The witness, Charles Pfluger, was permitted (over ob- 
jection) to testify as to other cattle in the pasture with the 
steer charged to have been stolen. This proof was calcu- 
lated to prejudice the minds of the jury, unless defendant 
was permitted to prove that he had been tried for the 
theft of those cattle and acquitted, which testimony was 
excluded by the court. In fhis there was error. 


George Clark, Attorney General, for the State. 


Reeves, AssoctaTeE Justice.—The defendant asked the 
court to instruct the jury ‘‘ that the bill of sale introduced 
in evidence ison proof of itsexecution presumed to be a 
bona fide transaction, unless impeached by evidence of 
fraud.” 

There was no error in refusing to give this instruction 
in the form it was asked. 

The possession of property which has been recently 
stolen unexplained raises the presumption that the party 
in possession is the offender. This presumption may be 
removed by evidence showing how the property was ac- 
quired, as that it came into the possession of the party by 
purchase in ignorance of the character of the title, or, if 
he purchased from the thief himself, that he purchased in 
ignorance of his character. (Burrill on Circumstantial 
Evidence, 539, 540.) Where the possession has been ex- 
plained, and the account is reasonable, and no unfavorable 
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circumstances appear against it, it is then incumbent ‘on 
the prosecution to show that the account is false. (Ib., 
446, 454; 3 Greenl. Ev., § 32.) 

There is some difficulty in the application of the charge 
as given by the court to the defendant, Ivey, who was 
jointly indicted with Ezelle and Cox. 

The court instructed the jury “ that the burden of proof 
is upon the defendant (Ivey alone being on trial) to prove 
the sale in good faith.” Again, “if the steer charged to 
be stolen was bought in good faith by defendant or by 
Ezelle, not knowing it to be stolen, then the defendant is 
aot guilty of theft.” 

_ The charge fails to distinguish between Ezelle and Ivey, 
but is made to apply to both alike, without regard to any 
distinction founded on a different state of facts. 

It appears that Ezelle, and not Ivey, bought the animal 
from Cox; and if Ivey is guilty of theft, it must be because 
he acted in concert with Ezelle, knowing the steer was 
stolen, or that it was acquired under circumstances amount- 
ing to notice of the character of Ezelle’s purchase, and not 
as being himself the purchaser. His presence merely, as 
a hired hand of Ezelle, in a lawful business, would not of 
itself be criminal, unless he knowingly aided Ezelle in the 
theft. If the bill of sale from Cox to Ezelle was a real 
claim of title to the property, it would be a defense to the 
prosecution ; or if it was only a pretext to commit a theft, 
under color of title, it could only affect Ivey in so far as 
he knowingly aided Ezelle to commit the offense. 

It is further objected that the court erred in permitting 
the State to prove that other stolen stock, taken from the 
same neighborhood, were found in Rutherford’s pasture, 
under the control of Ezelle. To make this evidence ad- 
missible as against Ivey it must be shown that the stolen 
stock and the steer in question were taken at the same 
time, and formed but one transaction, and that Ivey’s acts 
were such as to show a guilty connection with Ezelle when 
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it was so taken or while it was under his control. The 
rule is different where acts of theft are separate and un- 
connected. (1 Whart. Am. Cr. Law, 648, 649, 728; & 
Greenl. Ev., § 31.) The evidence having been admitted, 
the defendant should have been allowed to prove that he 
had been acquitted of the charge. 

For error in the instructions of the court, the case is 
reversed and remanded. 


REVERSED AND REMANDED. 





Monroe Harper v. Tue State. 


. SABBATH.—The common law forbids any judicial act on the Sabbath. 

. SAME.—The provision in the Code of Procedure (Paschal’s Dig., art. 
3150) making it the duty of the judge to sit during the whole of the 
Sabbath in cases where less than six hours remain after a verdict 
before the court, by law, must adjourn, plainly indicates that in all 
other cases the term of the court shall adjourn at the end of the six 
judicial days of the week. 

. VERDICT CANNOT BE RETURNED ON SUNDAY.—A verdict returned 
on the Sabbath in a case submitted to the jury on the last Saturday 
of the term of the District Court is a nullity. 


AppkaL from Titus. Tried below before the Hon. Jas. 
H. Rogers. 
The facts, eo far as necessary, appear in the opinion. 


Christian ¢ McDonald, for appellant. 


A. J. Peeler, Assistant Attorney General, for the State. 


Goutp, AssocraTEe Justice.—The District Court of Titus 
county holds its sessions on the “ second Monday in March,” 
and ‘“*may continue in session two weeks.” (See Gen, Laws 
2d sess. 1ith Leg., p. 106, act of March 18, 1875, taking 
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effect from and after that date.) Accordingly that court 
commenced its sessions on the second Monday and 8th day 
of March last. On Saturday of the second week, being 
March 20, appellant was arraigned on an indictment for 
murder, and the trial regularly conducted until the jury 
had heard the evidence and received the charge of the 
court. The record recites: “And the said jury having 
been impaneled and sworn according to law, and having 
heard the evidence, argument of counsel, and received the 
charge of the court, afterwards, to wit, on Sunday, the 21st 
day of March, A. D. 1875, returned into open court the 
following verdict, to wit: ‘We, the jury, find the defend- 
ant guilty of murder in the second degree, and assess his 
punishment at confinement in the penitentiary for five 
years, this March 21, 1875. (Signed) D. R. Reynolds, 
foreman.’ Whereupon it is considered and adjudged by 
the court that the defendant, Monroe Harper, be confined 
in the penitentiary of the State of Texas for the full period 
of five years at hard labor,” &e. ’ 

On the same day, March 21, was filed a motion for new 
trial, one ground assigned being, “ Because the court erred 
mn receiving the verdict of the jury on Sunday, March 21, 
1875, at 11 o’clock, a. m., when by law the term of the 
court expired at 12 o’clock at night of March 20, 1875.” 
The record shows that this motion was overruled on the 
same day, and notice of appeal entered on the minutes. 

We are of the opinion that the “two weeks” during 
which the term might continue ended at 12 o’clock on the 
night of Saturday, March 20. The rule of the common 
law forbids any judical act on the Sabbath. (See Nabors 
v. State, 6 Ala., 203; Baxter v. People, 3 Gilman, (IIl.,) 
368, citing Swann v. Broome, 3 Burrow, 1595; Story v. 
Elliott, 8 Cow., 27.) 

The well-established usages of the people and courts of 
this and the other States of the Union require that the 
word “weeks”? be construed as embracing only the six 
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judicial days of the final week of the term. The case of 
Nabors v, State, cited above, is authority in point. 

If, however, we look to our statute alone, it is evidently 
intended that the court should end on Saturday night. Ar- 
ticle 3150, Paschal’s Digest, is: “If, at the time a verdict 
is returned into court, there be less than six hours remain- 


ing before the court by law must adjourn, it shall be law- 


ful and shall be the duty of the district judge to sit during 
the whole of Saturday night and Sunday, for the purpose 
of enabling the defendant to move for a new trial, or in 
arrest of judgment, and prepare his cause for the Supreme 
Court.”” In thus providing for a particular case, in which 
the court may continue, for certain purposes, beyond the 
time it must otherwise adjourn, it is plain that an adjourn- 
ment on Saturday night is intended. 

The action of the court, in receiving the verdict after the 
expiration of the term by law, was erroneous, and the judg- 
ment entered up thereon was unauthorized and void. 

No question arises in this case as to the ascertainment 
of the precise time at which the court by law terminated. 
The record shows affirmatively that the verdict was re- 
turned and all subsequent proceedings had on the day 
after that fixed by law for the end of the term. 

It is not deemed necessary to notice any other questions 
in the case. 

The judgment is reversed and the case remanded. 


REVERSED AND REMANDED, 





Rosiey D. Smiru v. Tue Stare. 


1. CONSTRUCTION OF STATUTES—REPEAL.—The offense of “driving 
eattle from their accustomed range’? (Penal Code, 766a; Paschal’s 
Dig., art. 24106) is not abolished by the aet approved May 17, 1873, 
amending art. 766 of Penal Code and enacting an article numbered 
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766a, in which the penalty for the theft of sheep, goats, and hogs is 
prescribed. 

2. DRIVING STOCK FROM RANGE.—While it may not be necessary to 
allege the owner of the live stock so driven from its range, yet if 
the ownership be alleged in the indictment the allegation must be 
proven, and the record, not showing such evidence, is cause for 
reversing a judgment of conviction. 


APPEAL from Williamson. Tried below before the Hon. 
E. B. Turner. 

Robley D. Smith was indicted for fraudulently driving 
a cow, of the value of ten dollars, the property of Andrew 
Glasscock, from its accustomed range, without the consent 
of Glasscock, &c., on October 18, 1873. At the March 
Term, 1875, Smith was found guilty, fined four hundred 
and fifty dollars, and appealed. 


M. A. Long with Joseph Lee, for appellant. 
The defendant is indicted and convicted of theft by driv- 


ing a cow of Andrew Glasscock from its aceustomed range, 
and the verdict imposes a fine of $450. This verdict and 
judgment appear not to be justified by any law now in force. 
Article 6549, Paschal’s Digest, p. 1332, (under which this 
indictment seems to have been framed, and which is dis- 
tinctly charged by the court as the existing law,) has, 
since the compilation of Paschal’s Digest, been repealed. 
This article, 6549, Paschal’s Digest, was passed in 1866 
by an act amendatory and supplemental to an act entitled 
“An act to establish a Penal Code;” but on the 17th of 
May, 1873, the code was further amended, whereby the 
penalty for theft of cattle is confined to punishment in the 
penitentiary for not fess than two nor more than five years. 
(See Pamphlet Acts of 1873, p. 80, chap. 58.) 2 Paschal’s 
Digest does not embrace any acts passed since 1872, as 
stated on the title-page and in the preface. 

In the charge of the court the act of 1873 is either totally 
overlooked or ignored. The charge copies as the existing 
law the repealed section as copied in Paschal’s Digest, art. 
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24106, 766a of the Penal Code. After defining theft in the 
words of the code the judge proceeds as follows: 

“The statute also provides that if any person shail will- 
fully take into possession and drive, use, or remove from 
its accustomed range, any live stock not his own, without 
the consent of the owner, and with the intent to defraud 
the owner thereof, he shall be deemed guilty of theft,” &c. 
* * * And the charge further adds: “The punishment 
of theft by driving from the range is by confinement in the 
State penitentiary, not to exceed two years, or fine in a sum 
not to exceed one thousand dollars.” 

These are the very words of the section as it stands in 
Paschal’s Digest, art. 24104, in lieu of article 766a in the 
Penal Code, as amended by act of 12th November, 1866. 

In 1873 the Legislature amended this article by “An act 
to amend article 766 of the Penal Code,” enacting that 


“Article 766 of the Penal Code be and the same is hereby 


amended so as to hereafter read as follows: 

“Art. 766. If any person shall steal any catile he shall be 
punished by confinement in the penitentiary not less than 
two nor more than five years.” 

“Art. 766a. If any person shall steal any sheep, hog, or 
goat he shall, if the value of the property stolen is twenty 
dollars or over, be punished by confinement in the peni- 
tentiary not less than two nor more than five years; if the 
value of the property is under twenty dollars, he shall be 
punished by imprisonment in the penitentiary for not less 
than one nor more than two years.” (Laws of 1873, p. 80.) 

This amendment of the law plainly omits, and thereby 
repeals, the provision against driving from the accustomed 
range, as well as the provision for a fine for theft of any 
sum not more than one thousand dollars. 

The indictment charges this offense to have been com- 
mitted on the 15th of October, 1873, and the act of 1873 
bears date May 17, 1873. 

We therefore ask this court to determine that the pros- 
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ecution is founded upon a repealed law, and must be dis- 
missed. 


George Clark, Attorney General, for the State. 


Moors, Associate Justice.—It is insisted by counsel for 
appellant that so much of section first of the “act amend- 
atory of and supplemental to an act entitled an act to 
establish a Penal Code for the State of Texas,” approved 
November 12, 1866, as amends said code by inserting 
therein an additional article desiguated in said act as ‘ar- 
ticle 766a,”’ under which the first count in the indictment 
was drawn, and upon which, as appears from the record, 
appellant was convicted, must, by reason of section 18 
of article 12 of the Constitution, be regarded as repealed 
by the ‘‘act to amend article 766 of the Penal Code,” ap- 
proved May 17, 1873. (See Laws 1866, p. 187, and Laws 
1873, p. 80.) 

To this proposition we are unable to yield our assent. 

The section of the Constitution by which it is claimed 
the last of these laws must be construed to have repealed 
the prior one, reads: ‘‘ No law shall be revised or amended 
by reference to its title; but in such cases the act revised 
or section amended shall be re-enacted and published at 
length.” And unquestionably, if it appeared to have been 
the intention of the legislature by said act of 1873 to 
revise or amend that part of the act of 1866 designated 
“article 766a,” the court would only have to look to the 
revised and amendatory act to ascertain and determine the 
law. But in our opinion the two statutes refer to entirely 
distinct matters, and the legislature had no intention to 
repeal the first of these laws by the enactment of the latter 
one. Although there is some apparent confusion from 
both of these amendments of the Penal Code having the 
same number, this will not warrant us in holding that 
the last of them, by implication merely, repeals the first. 
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Nor does the section of the Constitution to which we are 
referred have, as we think, any application to the point in 
dispute. 

The purpose of the legislature in the enactment of these 
two statutes and the difference in the amendments of the 


code which are made by them will be plainly seen by ref- 


erence to the pre-existing provisions of the code upon the 
subject to which they refer. 

The legislature, as is apparent from an examination of 
the Penal Code, deemed it proper in defining offenses and 
affixing their appropriate penalties, not only to provide 
for the punishment of theft in general, but also to define 
aud prescribe appropriate penalties to a number of differ- 
ent and particular character of thefts. In pursuance of 
this policy it was enacted in the Penal Code as originally 
adopted as follows, to wit: 

“Article 766. If any person shall steal any neat cattle, 
sheep, goat, or hog, he shall be punished by confinement 
in the penitentiary not less than two nor more than five 
years.” 

And thus the law stood in regard to theft of cattle and 
other live stock mentioned in this article until 1866, when 
the legislature, believing the public good required the en- 
actment of additional and more particular provisions to 
prevent the unauthorized and unlawful interference with 
live stock by the driving of them from their accustomed 
range and otherwise, amended the code by inserting there- 
in said “Article 766a”’ as will be seen in said act approved 
November 12, 1866. (Stat. 1866, p. 187.) 

And by ‘another act, approved on the same day, said 
original article 766 was also amended so as thereafter to 
read as follows, to wit: 

“Article 766. If any person shall steal any cattle, sheep, 
goat, or hog he shall, if the value of the property stolen is 
twenty dollars or over, be punished by confinement in the 
penitentiary not less than two nor more than five years. 
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If the value of the property stolen is under twenty dol- 
lars he shall be punished by imprisonment in the county 
jail for a term not exceeding two years, and by a fine not 
exceeding one hundred dollars, or by such imprisonment 
without fine.”’ 

These different amendments of the code plainly show 
that theft of cattle, and theft by driving cattle or other live 
stock from ‘their accustomed range, were treated by the 
legislature as distinct offenses, to be repressed and pun- 
ished by different penalties. 

By article 766, as thus amended, the punishment for 
the theft of cattle or any of the other live stock therein 
named was made to depend upon the value of the property 
stolen. In 1873, the legislature, with the view of chang- 
ing the law in this particular, passed the act approved May 
17, 1873, to amend, not article 766a, but article 766. This 
amendment is made in conformity with the rule prescribed 
in section 18 of article 12 of the Constitution heretofore 
referred to, by re-enacting and publishing at length said 
article as it should thereafter read. And by said amend- 
ment said original article was divided into two articles, the 
first numbered and designated “article 766,” whereby 
the stealing of cattle without regard to their value is pun- 
ished by confinement in the penitentiary not less than two 
nor more than five years, while the remainder of the 
article as amended is embraced in an additional article 
designated and numbered “article 766a,” in which the 
penalty for the theft of sheep, goats, and hogs is prescribed 
and fixed by reference to the value of the property stolen. 

It is, we think, most obvious when these different arti- 
cles of the code are collated, that this last act cannot be 
held by implication to have repealed the act of 1866, de- 
fining and punishing the offense of theft by driving live 
stock from its accustomed range. 

However inconvenient it may be for the legislature to 
amend the code by inserting in it different articles with 
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the same number, or whatever uncertainty in its construc- 
tion may result from such a practice, it is not within the 
province of the courts to correct it. The enactment of 
laws pertains exclusively to the legislative department of 
the government. The manner in which it will discharge 
its duties is within its discretion except in so far as it is 
restrained and controlled by the Constitution. 

Another view of the subject would lead to the same 
conclusion. If article 766a of the act of May 17, 1873, 
could be regarded as intended to revise or amend article 
766a of the act of November 12, 1866, it would be in con- 
flict with section 17 of Art. XII of the Constitution, which 
prescribes that “every law enacted by the Legislature shall 
embrace but one object, and that shall be expressed in its 
title.” The title of the act approved May 17, 1873, is, “An 
act to amend article 766 of the Penal Code.” If article 
766a, as well as article 766, was designed to be amended, 
it should unquestionably have been indicated in the title of 
the act. 

The only description given in the indictment of the live 
stock alleged to have been stolen by appellant is embraced 
in the following extract from the indictment, to wit: ‘Live 
stock, it being a cow of the neat cattle species, * * * 
said cow of the valueof ten dollars, * * * said cow 
being there and then not his own, but was the property of 
Andrew Glasscock.” Whether it was necessary to have 
alleged the ownership of tlie cow, which appellant is 
charged to have driven from its accustomed range, need 
not be determined at this time, (art. 766d, Stats. 1866, p. 
188;) for whether necessary or not, there is an allegation 
of ownership in the indictment, and as it aids materially 
in the identity of the live stock with the theft of which 
appellant is charged it was incumbent upon the State to 
prove property in the cow as alleged. This it failed to do. 
It was shown, it is true, that appellant told Glasscock that 
he had driven up and put in Williams’s herd a red cow, 
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branded with a figure 5, belonging to him, Glasscock. 
fle also informed Williams that he had driven to Austin 
and sold the same cow which he had put in his ( Williams’s) 
herd. He also told him at the same time, however, that 
he had ascertained that the cow did not beiong to Glass- 
cock. And Williams, who wus a witness in the case in 
behalf of the State, testified that the cow put into his herd 
by appellant ‘*was not in Glasscock’s mark.” It also ap- 
pears from the statement of facts that some four or five 
other persons in Williamson county owned similar brands 
to that of Glasscock. In view of these fucts, we feel con- 
strained to say that the evidence does not justify or sup- 
port the verdict. 

The judgment is reversed, and the case remanded to the 
District Court. 

REVERSED AND REMANDED. 





City oF BROWNSVILLE v. Basse & Horp. 


ADJOURNMENT OF TERM OF COURT.—It is a universal rule that no 
court can alter, vacate, or annul a final judgment regularly entered 
in a case of which it has jurisdiction after the adjournment of the 
term at which such judgment was rendered. 

JURISDICTION is the power to hear and determine a cause; the 
authority by which judicial officers take cognizance of and decide 
causes. 

JURISDICTION OF SUPREME COURT.—The jurisdiction of the Supreme 
Court, althongh appellate, is ef the cause, and such jurisdiction is 
not limited by or dependent upon the fact that the judgment in the 
lower court was upon a verdict, or upon issues either of law or fact 
submitted to the court. 

SAME.—The statutory rule is, (Paschal’s Dig., art. 1362,) when the 
judgment or decree of the court below in civil cases shall be reversed, 
the Supreme Court shall proceed to render such judgment or decree 
as the court below should have rendered or pronounced, except when 
it is necessary that some matter of fact be ascertained, or from un- 
certainty as to the damages to be assessed or matter to be decided 
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it is necessary to remand the case to the District Court. And the 
decision of the court that it is not necessary to remand the case for 
such purpose is within the jurisdiction of the court and, is conclusive 
between parties. 

5. SAME.—In an appeal by plaintiffs from a judgment rendered in the 
District Court in favor of the defendant, the Supreme Court has 
jurisdiction, upon reversing the judgment, to dismiss non obstante 
veredicti. 


Error from Calhoun. 

The appellees filed on the 20th May, 1875, the following 
motion : 

“The motion and petition of Elisha Basse, the surviving 
- defendant in the original cause, and of Charles Stillman and 
Wm. G. Hale, the present assigns of said Basse & Hord, 
show to this court that on the 17th day of June, A. D. 
1872, a judgment was rendered by the Supreme Court of 
Texas in this cause, in the words and figures following, to 
wit: 
“«¢« And in the same court on the 17th day of June, A. D. 
1872, this cause again came on to be heard on the tran- 
script of the record, and the same being inspected, because 
itis the opinion of the court that there was error in the 
judgment, it is considered adjudged and ordered that the 
judgment of the court below be reversed, and the cause 
remanded for further proceedings, in accordance with the 
opinion of this court, and defendants in error pay all costs 
in this behalf expended, and this decision be certified 
below for observance.’ ”’ 

And that thereafter, without notice to the counsel to the 
defendants in error from the counsel for the plaintiff in 
error, or from the court, but with the design and intent of 
injuring your petitioners by inducing said Supreme Court 
to assume a power beyond its jurisdiction, the plaintiff in 
error made the following motion in said court on the 19th 
day of June, 1872: 

“The City of Brownsville, the plaintiff in error in the 
above-entitled suit, by its counse! moves the court to order 
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that the judgment of this honorable court therein be re- 
formed so as to make it conformable to what is decided in 
the opinion of the court, by striking out the words ‘and 
remanded to be proceeded with in accordance with this 
Opinion,’ and inserting for the same words ‘and dis- 
missed.’ 

“‘Andin support of this motion the plaintiff in error refers 
to the record of said suit, by inspection of which it appears 
that the motion should be granted for the following among 
other important causes : 

“1. Said opinion shows that the title to the lands in 
controversy is not in defendants in error, but is in plaintiff 
in error, as nothing remains to be decided in the court 
below save what might be judged in a second suit instt- 
tuted in the proper county and not in Calhoun county. 

“2. No other judgment than one of reversal and dismissal 
is the appropriate legal consequence of the opinion of the 
court. 

“3. The plaintiff in error ought not to be subjected to 
protracted litigation in Calhoun county in a suit where 
everything in issue is res judicata. 

“ Which motion of the said plaintiff in error in the said 
Supreme Court was not made known, as before stated, to 
your petitioner, but by a system of collusion and gross un- 
fairness was concealed from them so as to enable the said 
plaintiff in error to induce the said Supreme Court to over- 
step the limits of its jurisdiction; and thereupon said Su-- 
preme Court on the 27th of June, 1872, made, in pursuance 
of said last-mentioned motion, the following order, to wit: 

« And in the same court on the 27th day of June, A. D. 
1872, on this day came on to be heard the motion of ap- 
pellant to amend the judgment entered in this. cause on 
the 17th of June, 1872, which judgment on rehearing re- 
versed and remanded the cause; and the same being con- 
sidered, it is ordered by the court the said judgment be 
amended to read as follows: ‘this cause came on to be 
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heard on the transcript of the record, and the same being 
inspected because it is the opinion of this court that there 
was error in the judgment, it is eonsidered adjudged and 
ordered that the judgment of the court below be reversed 
and the cause dismissed, and the appellees pay all costs in 


this behalf expended, and this decision be certified below 
for observance.’ 

«And your petitioners respectfully show to the court that 
the said last-mentioned order is not, in any sense, a judg- 
ment of this court, in that part thereof which assumes to dis- 
miss the suit of Basse & Hord against the City of Browns- 
ville,in Calhoun county; and that the said Supreme Court 
had no jurisdiction to make such an order of dismissal ; 
and that the appellate power of said Supreme Court did 
not extend beyond the power and jurisdiction of the Dis- 
trict Court from which the appeal or writ of error was 
taken; and that said District Court had no power or juris- 
diction to dismiss said cause upon a verdict of the jury in 
favor of the plaintiffs; that most of the objection made by 
said Supreme Court to the title of the plaintiffs could have 
been cured by amendment or additional testimony; that 
the plaintiffs may have had many other defenses to the 
assumed title of the defendant in the District Court which 
he had a right to present on a new trial; and that to pre- 
sume upon a partial presentation of the facts that said 
plaintiff had not any new evidence, and therefore to pre- 
vent his having an opportunity of producing it upon a new 
trial is, of course, a proceeding unfounded in law, unwor- 
thy of this court, wholly beyond its jurisdiction, and de- 
structive of the rights of property of litigants. 

“Wherefore your petitioners by this motion and petition 
apply to this court to direct that the said last-mentioned 
order, professing to dismiss the cause absolutely, be re- ° 
formed by striking out such dismissal, or that this court 
direct that a mandate issue under the original judgment 
directiug a new trial in the District Court of Calhoun 
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county in this cause, in accordance with the usual practice 
in this court.” 


W. G. Hale, for the motion. 





Hancock, West ¢ North, against the motion. 

This is a motion filed by the defendants in error to re- 
form a judgment of this court rendered at the December 
Term, 1871. This case will -be found in 36 Texas, p. 461. 
A motion like this can only be entertained after the close of 
a term, upon the ground that the judgment thus sought to 
be set aside is an absolute nullity from the total want of 
jurisdiction of the court over the subject-matter or persons, 
or from its absolute want of power to enter the judgment 
assailed. If the court has jurisdiction of the action and 
power to enter the judgment complained of, it matters not 
how informal and irregular the proceedings may be, nor 
how erroneous and even unjust the judgment may be, the 
court loses all control over it with the close of the term, 
and cannot alter, reform, correct, or annul it. Authorities 
in support of this proposition are superfluous. 

And this rule applies with the same force to appellate 
tribunals, -like this court, as to courts of original juris- 
diction. 

An examination of the report of this case in 36 Tex., 
461, and of the record and briefs, will disclose that this 
was an action of trespass to try title, brought by the de- 
fendants in error against the plaintiffs in error, in which 
the former, under the instructions of the lower court, ob- 
tained a verdict and judgment for the recovery of the 
land. The cause was properly before the District Court. 
No objection is taken on that score. 

The case was then regularly brought before this court 
by writ of error, upon the questions of fact as well of 
law. It was elaborately argued and briefed; and, after a 
full consideration of the merits of the cause, this conrt 
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decided that the papers, deeds, facts, &c., constituting the 
claim of the defendants, gave them not the slightest 
shadow of title to the land in controversy. The court 
thereupon reversed the judgment of the District Court, 
and remanded the cause to be proceeded with in accord- 
ance with these views. | 

The defendants iu error moved for a rehearing, and, in 
support of that motion, filed elaborate briefs, discussing 
the merits of their claims to the land in controversy. 

The court considered that motion, and the motion filed 
by the plaintiffs in error to reform the original judgment 
of reversal, adhered to its previous views on the merits of 
the controversy, but dismissed the cause. 

It is this order of dismissal which this motion seeks, after 
the lapse of three years, to reform, and the only question 
which can at this stage be considered is, whether this court 
had the power and jurisdiction to dismiss the action, a ver- 
dict having been returned for defendant in error, and not 
whether that course was irregular or improvident. 

It is true that this court does not generally reverse and 
render, and it is equally true that it does this reluctantly 
when the judgment to be reversed was entered in the Dis- 
trict Court upon the verdict of a jury; but it is too late at 
this time to question the power of this court to render a 
judgment non obstante veredicto, even if this power could 
have at an earlier day been questioned. 

In Sydnor v. Chambers, Dallam, 601, this court, in a case 
where a verdict and judgment had been rendered in favor 
of a plaintiff, reversed the judgment of the lower court and 
dismissed the action. 

In Land Commissioners v. Riley, 3 Tex., 237, a verdict 
and judgment for a plaintiff were again set aside and the 
action dismissed. And Chief Justice Hemphill, in deliv- 
ering the opinion of the court, uses the following language: 
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“ At the decision of the former appeal it was supposed that 
the appellee might possibly be able to establish his claim, * * * 
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and this induced the award of a new trial insfead of a re- 
versal and dismissal of the cause.’”? These words show 
that this court prefers to remand rather than to finally 
dispose of a case, in order that losing parties, by proper 
amendments and new evidence, may establish their rights; 
but where the pleadings and evidence satisfy this court 
that a party who has obtained a verdict has no rights and 
ean have none, this court certainly has the power to so 
declare; and it has done so whenever a proper case was 
presented. 

In Love v. Doak, 5 Tex., 343, a verdict was again disre- 
garded and the action dismissed. Chief Justice Hemphill, 
delivering the opinion in that case, says: “ Were there any 
probability that a written acknowledgment of the justice 
of the claim at any time within four years before the com- 
mencement of the suit could be established the cause 
would be remanded. * * * There has been no sug- 
gestion of the possible existence of such fact, or that it 
could be sustained by proof. Had such been the fact it 
would in all probability have been proved at the trial.” 
Thus again showing that it is a matter of discretion, and 
not of power, whether thig court will set aside a verdict 
and dismiss or remand a cause. In the case at bar the 
plaintiff introduced three distinct titles to this land. Had 
they still another title to it this fact would, to use Judge 
Hemphill’s words, “in all probability have been proved 
on the trial.” . 

Again, in Paschal v. Perez, 7 Tex., 349, a verdict was 
disregarded and the action dismissed. That, like the pres- 
ent, was an action of trespass to try title; there, like here, 
the title relied on was a Spanish title. After a full discus- 
sion of the title in that case Chief Justice Hemphill says: 
“These views are decisive of the character of this title, 
and that it is such as will not support an action or author- 
ize a recovery.” And instead of remanding the cause to 
enable the plaintiff to introduce, if he could, two or three 
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other titles, or to eure, if he could, the defects in the title 
then offered, the court dismissed the action. 

In Arrington v. Sneed, 18 Tex., 135, a verdict was dis- 
regarded and the action dismissed. 

See also Upshur County v. Yeury, 19 Tex., 127; Woot- 
ton v. Wheeler, 22 Tex., 338; Mills v. The State, 23 Tex., 
295, opinion by Judge Bell; Klein v. Gehrung, 25 Tex.: 
Sup., 232; Moore v. Anderson, 30 Tex., 224; McMasters 
v. Mills, 30 Tex., 591; Fromme v. Kaylor, 30 Tex., 754; 
Kenigsberger v. Wingate, 31 Tex., 42; Goodman v. McGe- 
hee, 31 Tex., 253; Caudle v. Welden, 32 Tex., 355; R. R. 
Co., v. Hearne, 32 Tex., 546; Geiselman v. Brown, 33 
Tex., 323; Lobdell v. Fowler, 33 Tex., 346; Hanks v. 
Enloe, 33 Tex., 625. 

This power to reverse and dismiss, notwithstanding a 
verdict, will be found to have been frequently exercised, 
without ever being questioned, in numerous instances in 
d4th, 35th, 36th, 37th, 38th Texas; in 39th Texas in Smith 
v. Elliott, p. 201; in Hall v. H. & T. C. R. R. Co., p. 286; 
in Cantur v. Bennett, p. 303; in Bogarth v. Breedlove, p. 
561; in Hale v. Dutant, p. 667. In numerous other in- 
stances in that volume and down to the case of Bledsoe vr. 
Int. R. R. Co., 40 Tex., 537, which is believed-to be the 
latest exercise of that power where the present court set 
aside a verdict and dismissed the action. 


W. G. Hale made an oral argument for the motion. 


C. S. West, against the motion, male an oral argument. 


Moorg, Associate Justice.—This is a motion filed by 
the defendants in error, made at the present term of the 
court, to reform a judgment rendered at its December 
term, 1871. The suit to which the motion refers was an 
action of “ trespass to try title,” brought by Basse & Hord 
against the city of Brownsville, in the District Court of 
Cameron county, in the year 1854, and afterwards, by 








































ng 
Se RIE EO a GE AE EN OORT NEA PITA a To 


ee ee er Reece eg Seng 


Lane a A CG tO Is 








PROWNSVILLE v. Basse. 





{Austin Term, 








Opinion of the court. 





change of venue, taken to the District Court of Calhoun 
county, where, on the verdict of a jury, a judgment was 
rendered in favor of the plaintiffs, said Basse & Hord, 
which judgment was by said city of Brownsville brought, 
by writ of error, to this court; and said cause coming on 
to be heard before it, said judgment was, on the 17th day 
of June, A. D. 1872, reversed and the case dismissed. 

It is a universal rule that no court can alter, vacate, or 
annul a final judgment, regularly entered in a case of 
which it has jurisdiction, after the adjournment of the 
term at which such judgment was rendered. Evidently, 
therefore, this motion can only be entertained at this, the 
third term after the entry of the judgment sought to be 
reformed, upon its being made to appear that the judg- 
ment, or so much of it as is complained of, is an absolute 
nullity, for want of jurisdiction of the court over the sub- 
ject-matter in controversy or the parties to the suit, or the 
total absence and lack of power in the court to render or 
make the particular judgment or order assailed. 

It is not pretended that the case was not regularly be- 
fore the court by writ of error, on a final judgment of the 
District Court, or that any objection can be made to it for 
want of parties. The sole ground upon which it is 
claimed we may review and reform the judgment seems 
to be based upon the assumption, that when the judgment 
of the District Court is rendered upon a verdict of the 
jury this court can only, on appeal or writ of error, affirm 
the judgment, or reverse it and remand the cause to the 
District Court. And should any other judgment be ren- 
dered it will, it is insisted, be not merely irregular and 
erroneous, but absolutely null and void. 

If this proposition is correct, it would, it seems to us, 
warrant the conclusion that the court does not acquire, 
by appeal or writ of error, when the judgment is upon a 
verdict, general jurisdiction of the cause, but merely a 
special or limited jurisdiction, authorizing it to render a 
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judgment appropriate to the particular circumstances of 
the case developed in the record. Unless the judgment of 
the District Court is rendered upon a verdict, it is not de- 
nied that this court acquires general jurisdiction of the 
cause by the appeal or writ of error, and may affirm or 
reverse and render, remand or dismiss the case, as it may 
deem fit. But if the jury have passed upon the evidence, © 
it is insisted, as we have just said, the jurisdiction of this 
court is limited to its affirmance, or reversal and remand- 
ing tor further proceedings in the District Court. Is 
there any just foundation for this alleged difference in the 
jurisdictional power of the court in these different classes 
of cases to hear, consider, and decide the cause before it 
as, in its judgment, justice between the parties requires 
and the law demands? We think not. 

Jurisdiction is the power to hear and determine. a 
cause—the authority by which judicial officers take cogni- 
zance of and decide them. (3 Ohio, 494; 6 Pet., 591- 
709.) It gives the court capacity “to do both or either— 
hear without determining, or to determine without hear- 
ing.” (Hx parte Bennett, 50 Cal.) Appellate jurisdiction, 
with which alone this court is invested in passing upon 
civil causes, is defined fo be the power and authority con- 
ferred upon a superior court to rehear and determine 
causes which have been tried in inferior courts. (Bouv. 
Dict.) Jurisdiction to determine a cause unquestionably 
implies power and authority to render such judgment as 
the court may conclude should be given, unless a limita- 
tion is manifest from the nature of the proceeding, the 
character of the tribunal, or by clear and positive legisla- 
tive restriction. But upon neither of these grounds can ° 
it be maintained that this court did not have power to 
render the judgment which we are asked to treat as a 
nullity. : 

The statute to which we are cited in support of the mo- 
tion, which, indeed, is but declaratory of the jurisdiction 
29 
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given the court by the constitution, says: ‘‘The Supreme 
Court shall have appellate jurisdiction over all manner of 
pleas, plaints, motions, causes, and controversies, both civil 
and criminal, which may be brought before it from the 
District or any other courts of the State, and which shall 
be cognizable in said Supreme Court, according to the 
laws and constitution of the State.” (Act to organize Su- 
preme Court, passed in 1846.) This language is surely 
sufficiently broad and comprehensive to give the court 
power and authority to render such judgment as it may 
conclude appropriate for the proper exercise of its appellate 
jurisdiction. It manifestly shows that the jurisdiction of 
the court is of the cause, and that its extent is neither lim- 
ited by nor dependent upon the fact that the judgment is 
upon a verdict or on issues either of Jaw or fact submitted 
to the court. And this conclusion is strengthened, rather 
than weakened, by that part of the same section of the 
act directing the character of the judgment which may be 
rendered by the court. It reads: “And when the jadg- 
ment or decree of the court below, in civil cases, shall! be 
reversed, the Supreme Court shall proceed to render such 
judgment or decree as the court below should have ren- 
dered or pronounced, except when it is necessary that some 
matter of fact be ascertained, or from uncertainty as to the 
damages to be assessed, or matter to be decided, it is neces- 
sary to remand the case to the District Court.” 

But to whose judgment is it committed to determine 
whether there is any uncertainty as to the damages or other 
matter, or additional facts to be ascertained to enable the 
court to pronounce such judgment as should have been 
rendered in the court below? Unquestionably, it is to this 
court when it renders and pronounces its judgment. And 
it follows, however erroneous may be its conclusion, being 
on a matter for its determination, the judgment rendered 
cannot be held to be void. If not, this court unquestion- 
ably has no more authority to reform, revoke, or annul it, 
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after the close of the term at which it was rendered, than 
has the District or any other court to contemn and disre- 
gard it. 

If the jurisdiction of this court to remand a civil cause to 
the court below, or to pronounce a final judgment, depends 
upon the fact whether in truth ‘‘it be necessary that some 
matter of fact be ascertained,” there can be no stability or 
certainty in its judgment. For if we may set aside the 
judgments of our predecessors, because in our opinion it 
was necessary on the record before them,that other facts 
should have been ascertained before a judgment finally 
disposing of the case could have been properly rendered, 
with equal propriety may our successors say that we were 
mistaken, and may therefore revoke our judgment and re- 
store that of our predecessors. And if the error of the 
eourt in holding that the ascertainment of other facts was 
unnecessary for the final disposition of the case will justify 
ns in declaring their jadgment void, must it not follow, if 
the ascertainment of other facts is indeed unnecessary, that 
a judgment remanding the cause is unauthorized, and on 
the theory now insisted upon,the judgment reversing and 
remanding a cause may be treated as a nullity of the court 
below or by this court at any subsequent term. 

It is insisted that the jurisdiction of this court is appellate 
only, and that it can therefore render no judgment which 
the District Court could not have rendered. And because, 
as it is said the District Court should not have dismissed 
it over the verdict in favor of the plaintiff below, for this 
court to do so would be to exercise original jurisdiction, 
and hence a judgment of this kind must be held to be void. 
But while the jurisdiction of this court is appellate only, 
still it extends to and embraces the entire cause, and is not 
limited to a mere review of the points or questions con- 
sidered and passed upon in the court below. And if from — 
the nature of its jurisdiction it can only rightfully act as a 
revisory tribunal, and though it has no greater power 
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or more enlarged jurisdiction over the cause than had the 
District Court, as it cannot be maintained that a judgment 
of that court dismissing the cause under the circumstances. 
suggested, however erroneous, would be a nullity for want 
of jurisdiction, it should follow from the analogy suggested 
in support of the motion that a like construction should be 
given to a judgment of dismissal of the action by this court, 
however irregular, erroneous, and improper such judgment 
may evidently be, and however manifest and irreparable 
may be the wrong and injustice which must result from it. 
We do not imagine, however, that counsel for the motion 
will insist that the District Court may not properly, in 
some circumstances, render judgment for one party non 
obstante veredicto in favor of the other. If it manifestly ap- 
pear that the court has no jurisdiction, or if the plain- 
tiff has not shown, and cannot by amendment show, a cause 
of action, would there be error even in the judgment of 
the court dismissing the case, notwithstanding a verdict for 
the plaintiff? No one, we suppose, will say that there is. 
And if in a proper case such a judgment should be ren- 
dered, then it must be admitted that it is within the juris- 
diction of the court to determine whether the case before 
it is of this character, and while any error into which it 
should fall by reason thereof should be corrected, it is not 
therefore to be regarded as anullity. And if the District 
Court could have dismissed the cause non obstante veredicto, 
had a motion to do so been made and overruled, it will 
not be denied, we presume, that it would have been not 
only within the jurisdiction but the duty of this court when 
the case is bronght before it to “render such judgment or ; 
decree as the court. below should have rendered or pro- | 
nounced.” And whether the motion was made or not, as 
the appellate jurisdiction of this court is of the cause and 
is not limited to the mere questions passed upon in the 
court below, if in the opinion of the court a judgment of 
dismissal notwithstanding the verdict should have been 
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rendered, it certainly must be within the jurisdictive power 
of this court to pronounce such a judgment. Having ac- 
quired by appeal or writ of error jurisdiction of the cause, 
and the authority to render such judgment as should have 
been given in the court below, mere error in the judgment 
which it renders in no way detracts from or lessens its con- 
clusive and binding effect as a final judgment after the close 
of the term of the court at which it is pronounced. 

We lave been led to consider the question presented by 
this motion thus fully, not through any doubt or uncer- 
tainty in our minds in respect to the jurisdiction of the 
court to pronounce such judgment as that rendered by our 
predecessors in this case, for this power has been exercised 
from the organization of the court to the present time in 
cases too numerous for citation, but from the fact that 
counsel for the motion, while admitting that the court has 
often rendered judgments of this kind, insists that it has 
never been done when the jurisdictional power of the 
court to dismiss a cause in which there has been a verdict 
for the plaintifl below has been challenged. Whether the 
objection now taken to the jurisdiction of the court was 
urged in other cases, when the judgment of the District 
Court has been reversed on a verdict and the cause was 
nevertheless dismissed by this court, we are unable to say. 
Certainly, however, many of the cases which have been 
dismissed by this court were upon judgments of the Dis- 
trict Court on verdicts; and we should feel loath to say, 
unless warranted by the most cogent reasons or the plain 
letter of the law, that the learned and eminent judges who 
have preceded us, by whom these cases have been thus 
decided, assumed to exercise a jurisdiction not warranted 
or conferred upon them by the Constitution and laws under 
which this court is organized, and by which it exercises its 
powers and functions as an appellate tribunal. 

In discussing the question raised by this motion we have 
considered it, it will be observed, solely with reference to 
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the power or jurisdiction of the court to render the judg- 
ment which we are asked to vacate or reform. And while 
we have no hesitancy in this view of it in holding that the 
jurisdiction of the court is amply sufficient to support the 
judgment, and that it cannot be questioned in a collateral 
proceeding elsewhere or in this court at a subsequent time 
to that at which it was rendered as a nullity, we are not to 
be understood as approving the practice of rendering final 
judgments in this court on reversal of the judgment of the 
court below, whether on verdicts or otherwise, except 
when it manifestly appears that the ends of justice would 
not be promoted by remanding the cause to the District 
Court; for example: when an agreed case has been sub- 
mitted to the court; when even by every legitimate amend- 
ment of the petition the plaintiff would be unable to show 
a cause of action; when the court below has no jurisdic- 
tion, or in other cases of like character which might be 
suggested, which would necessarily have to be dismissed 
by the court below if remanded; or where the final disposi- 
tion of the cause by this court was manifestly essential to 
the attainment of the ends of justice. 
The motion is refused. 


‘REFUSED. 





Gror@e Poaae v. Tue State. 


1, MOTION FOR NEW TRIAL—DILIGENCE.—This court will not revise 
the action of the District Court refusing an application for new trial 
based upon the expectation of obtaining the testimony of an import- 
ant witness, which must have been known to the defendant before 
the trial, when no diligence was shown to obtain such testimony or 
reason shown why an application for continuance for want of the 
testimony was not made. } 

2. UNRECORDED STOCK BRAND.—An unrecorded brand is admissible 

to aid in proving the identity of a stolen animal, the title being 

established by other testimony. 


















1875. } Poace v. Tue Srare. 455 





Opinion of the court. 





AppgaAL from McLennan. Tried below before the Hon. 
D. M. Prendergast. 


Terrell ¢& Walker, for appellant. 
George Clark, Attorney General, for the State. 


Moorg, Associate Justice.—The law applicable to this 
case was fully and fairly submitted to the jury by the 
charge of the court. Although the guilt of appellant may 
not be absolutely and conclusively established by the testi- 
mony, still it certainly cannot be said that the verdict of 
the jury is not supported by the evidence. 

Appellant was fully cognizant, before he went into the 
trial of the case, of all the facts which he alleges in his 
amended application for a new trial he will be able to prove 
at another term of the court. No effort was used to pro- 
cure the testimony of the absent witness, nor is any reason 
given to account for his failure to do so, or any attempt 
to explain why he omitted to ask a continuance so as to 
enable him to get the benefit of the testimony of this wit- 
ness at another term of the court. In view of these facts, 
we cannot say that the court was not justified in overruling 
the motion for a new trial. 

The court did not err in admitting evidence showing the 
character and description of the brand used by Prather, 
although this brand had not been recorded. The evidence 
was not offered or relied upon to prove title, but for the 
purpose, in connection with the other evidence before the 
jury, of identifying the steer referred to by the witnesses 
with the one described in the indictment. 

Finding no error in the record, the judgment is affirmed. 


AFFIRMED. 
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Bos Ricuarpson v. THE Stare. 


THEFT FROM A HOUSE—DOMESTIC SERVANT.—A party hired for one 
day ‘to butcher and cut up beef” is not a domestic servant within 
the meaning of the code, and theft from the shop committed by him 


of his employer’s property pending such employment is theft from 
a house under the law. 


Apprat from Red River. Tried below before the Ion. 
John C. Easton. 


Clark ¢ Todd, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Devine, Associate Justice.—The conviction of appellant 
on a charge of theft from a house is sought to be reversed. 
The overruling of defendant’s exception to four jurors 
summoned to supply a deficiency in the regular panel, 
the errors in the charge as given to the jury, and the re- 
fusal to give the instructions asked, and in overruling 
motion for a new trial, and in arrest of judgment, are as- 
signed as the grounds for a reversal. The absence of four 
jurors from the regular venire for the week rendered the 
summoning of others to supply their places necessary. 
The court therefore did not err in overruling exceptions 
to the summoning and service as jurors of the four thus 
summoned. The objection to the charge of the court, when 
taken in connection with the evidence, fails as a substantial 
complaint. The defendant was charged with theft from a 
house. The evidence was that he had been hired for one 
day by the person from whom the money was charged to 
have been stolen “to butcher and cut up beef;” that while 
defendant was at work in the butcher shop the proprietor 
took off and hung up his coat, containing fifty dollars in 
the pocket, defendant being present; the coat was hung 
np ina room adjoining the butcher’s shop, and no one else 
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it was shown could have been in that room during the 
evening but the proprietor and defendant. The defendant 
was seen in that room and about it during the evening. The 
accused was sent out in the afternoon to obtain change for 
a two-dollar bill, and was absent two or three bours; the 
money was missed that evening, and the ten-dollar bill, 
marked and described, and charged in the indictment to 
have been stolen, was recognized the next day by the keeper 
of a drinking saloon, and the possession traced to defend- 
ant. There was no evidence tending to weaken the con- 
viction on the mind that the accused had stolen the property 
as charged in the indictment. The charge of the court 
was clear and correct, and the refusal of the court to charge 
the jury that if defendant was a domestic servant of the 
proprietor of the butchering establishment or an inhabitant 
of the house, or if the jury found the property stolen to 
be of less value than twenty dollars, the conviction for 
theft from a house could not be sustained, was not error, 
the instructions asked being inapplicable to the case. The 
evidence showed that defendant was, in the meaning of the 
code, neither a domestic servant nor an inhabitant. The 
proprietor did not even sleep there. Appellant was not 
hired as a house servaut or even as an out-door worker 
having a general access to the premises; he was hired as a 
skilled laborer to butcher and cut up beef; his employ- 
ment from first to last was limited to a hiring for one day, 
with no right to lodge or board on the premises. There 
being nothing to show that he was a domestic or inhabit- 
ant, the instruction as to the value of the property stolen 
was unnecessary. The grounds in the motion in arrest of 
jedgment are, that the indictment failed to charge a felony, 
and if any offense was legally charged, then the offense 
was simple theft. The indictment charges theft from a 
house, and has all the requisites of a valid indictment. 
There being no error in the judgment, it is affirmed. 
AFFIRMED. 
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MELCHIOR XIMENES V. URSULA XIMENES. 


1. ENTRY OF JUDGMENT NUNC PRO TUNC.—This court will entera 
judgment of the court rendered at a former term nunc pro tunc. 

2. SAME—EVIDENCE OF ACTION OF THE COURT AT THE FORMER 
TERM.—The court will look to the opinion and the entry on the 
docket as part of the record from which to ascertain the propriety of 
granting the motion to enter such judgment. 

3. QUERE.— Whether the court will consider other evidence competent 
and admissible in any other investigation? The mere certificate of 
the clerk is not evidence. 


APPEAL from Bexar. Tried below before the Hon. 
George H. Noonan. 

May 4th, 1875, Melchior Ximenes filed a motion repre- 
senting that at the term of 1873 of this court the case No. 
1669, of Melchior Ximenes and W. D. Mays v. Ursula 
Ximenes came on to be heard, having been submitted on 
the briefs of the several appellants and of the appellee; 
that the opinion of the court was delivered on the 30th of 
September, 1873, in which the rights of this appellant 
were recognized as claimed in his pleadings in the District 
Court, and favorably passed upon, the court saying in the 
opinion that Melchior Ximenes will be entitled to recover 
the full amount of the notes against S. 8S. Smith; that on 
the same day, 30th September, an entry was made on the 
docket of this court as follows: ‘‘ Reversed in part and 
affirmed in part;” that, notwithstanding said opinion and 
entry on the docket, the judgment as entered upon the 
minutes of the court is to the effect that the judgment of 
the court be in all things confirmed. The motion was 
accompanied by a certified copy of the entry on the docket, 
and it referred to the opinion in the case of 39 Tex., p. 49, 
et seq. W.P. De Normandie, clerk of the Supreme Court, 
certified that the judgment was entered, on the direction 
of Justice Walker, after the court adjourned. 

It was asked that the judgment of the court be entered 
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nune pro tune in accordance with the entry upon the docket 
and the opinion of the court. 

Ursula Ximenes and S. 8. Smith, the defendants in the 
original suit, resisted the motion (1) because Melchior 
Ximenes never was a party to the cause in this court, not 
having given bond; (2) the judgment entered of record 
on 30th September, 1873, is complete in itself and cannot 
be vacated on such motion; (3) the judgment, being of a 
court having jurisdiction, can only be vacated by a direct 
action having for its object that purpose; (4) that twenty 
months and several terms of the court had elapsed, during 
which the judgment had been acquiesced in; and (5) be- 
cause the court will not entertain a motion to enter a 
judgment nune pro tune when its records disclose the entry 
of a valid legal and complete judgment entered and ap- 
proved at a former term. 

And for equitable reasons resisting the motion, Smith 
showed by affidavit that the mandate had been filed in the 
District Court, and that under the judgment he had paid 
two-thirds of the judgment to Ursula Ximenes, and as to 
the remaining one-third, had paid part to her attorney, S. 
G. Newton, and had arranged with him for a credit for 
the remainder; that he had acted under the judgment in 
good faith; that Ursula was notoriously insolvent, and 
that he paid the money with the knowledge of Melchior 
and with no objection on his part, and that no part of the 
money so paid by him could be recovered of Ursula. 

The additional facts so far as may be necessary appear 
in the opinion. 


Waelder g Upson, for motion. 

The facts upon which this motion is based are sufficiently 
explained in the motion. The entry upon the docket of 
the court, of which a certified copy is attached, shows what 
judgment the court intended to render and did render; 
the opinion delivered and published (39 Tex., 49) au- 
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thorizes and requires the entry upon the docket; and the 
two together require a different judgment from that which 
is entered on the minutes. 

The certificate of the clerk explains the reason of the 
variance between the docket entry and the entry upon the 
minutes. 

While this branch of the question might open a wide 
field for discussion, we refrain from saying more than this: 
The private direction of asingle judge to the clerk after the 
adjournment of the court is not the judgment of the court. 
To give to an entry thus made the sanctity of a judgment 
would be, to say the least of it, to treat the rights of liti- 
gants with much less care than the law accords to them 

What we now ask is not a review of the decision here- 
tofore made. We do not ask or expect the court to ex- 
amine into and pass upon the merits of the case. 

What we do ask is a correct entry now of the judgment 
rendered then, or a correction of the minutes in so far as 
“may be necessary to carry out the judgment of the 
court.” 

As we read the authorities npon that point, it is perfectly 
proper for the court to grant this motion. 

In discussing the power of the court to reconsider a 
judgment given ata former term, Mr. Chief Justice Hemp- 
hill says: 

“This limitation upon the authority of the court will 
not prevent the correction of clerical errors, or mistakes, 
or defects of form, or the addition of such clause as may 
be necessary to carry out the judgment of the court.” 
(Chambers v. Hodges, 3 Tex., 529.) 

In our view, we ask exactly such a correction as is cov- 
ered by the language of the chief justice. 

So in the case of Burnett v. The State, 14 Tex., 456, Mr. 
Justice Wheeler says that “every court has a right to 
judge of its own records and minutes; and if it appears 
satisfactorily to them that an order was actually made at a 
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former term and omitted to be entered by the clerk, they 
may at any time direct such order to be entered on the 
records as of the time when it was made.” (Referring to 
State v. McAlpin, 4 Ired., 140; 5 Ired., 12.) 

“Tf orders were made, and uot entered at the time when 
made, it was competent to enter the order so made ata 
subsequent term.” (Rhodes v. The State, 29 Tex., 190.) 

“The judgment itself may be set right and amended by 
another part of the record.” (1 Bacon’s Abr., tit. Amend- 
ment and Jeof., F., page 251; see also note on page 252.) 

“When ‘there is anything in the record by which to 
amend, an amendment may be made.” And the Ameri- 
can author refers to Gay v. Caldwell, Hardin, 64; Waldo 
v. Spencer, 4 Conn., 71; Davis v. Ballard, 7 Mour., 604; 8 
Serg. & R., 157; 3 Bibb, 232; 5 Watts, 315. 

Says Freeman, in his Work on Judgments, page 47, § 
71: “The rule that the record admits of no alteration after 
the term is absolute.” And: “All courts have inherent 
power to correct clerical errors at any time and to make 
the judgment entry correspond with the judgment ren- 
dered.” 

After stating the rule adopted in several States, that no 
record can be amended but by matter of record, the same 
author proceeds to say: ‘‘ Undoubtedly, as in cases of ap- 
plication to enter.judgment nune pro tunc, the memoranda 
of the presiding judge upon the motion-docket and his 
written opinions, when required to be file! in the case, 
would generally be regarded as facts of the record.” 
(Freem. on Judgments, page 48, § 72.) 

We do not see any reason to doubt the power of the 
court to make the correction, amendment, or entry of the 
judgment as rendered. The record itself shows the facts 
upon which this motion is based. There can be no dis- 
pute or difference of opinion as to the facts. This being 
80, we think the motion should be granted. 

It may not be amiss to explain why this motion was not 
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sooner made. The case was submitted during the suramer 
of 1873—in the month of June—the opinion was delivered 
September 30, 1873, after the counsel had returned to their 
homes. A mandate issued according to the entry upon the 
minutes, and was filed in the District Court. In February, 
1875, the 39th volume of reports was published, and it was 
not until then that the attention of counsel was or could 
weil be called to the discrepancy between the judgment 
pronounced and that entered upon the minutes. Previous 
to the publication of the opinion there could be no reason 
to suspect mistake, error, or by whatever other name it 
might be called. It is not usual nor can it be incumbent 
upon parties to verify mandates by other parts of the 
record. When, however, the published opinion was found 
to be so variant from what the decision was believed to be 
we took the earliest opportunity of examining the docket 
of the court, and there found that the decision entered 
upon the docket was in accordance with the published 
opinion, and that a different eutry had been made upon 
the minutes of the court. We then lost no time in filing 
this motion. , In other words, we proceeded as soon after 
attention had been called to the error as was consistent 
with the ascertainment of all the facts. 

To enable the court.to protect the rights of innocent 
parties we will further state that the subject of litigation 
in this case was an amount of money due from 8. 8. 
Smith, in consideration of property sold to him by Mel- 
chior Ximenes, it being separate property. The money 
was claimed in this suit both by Melchior and Ursula, his 
former wife. The opinion of the court recognizes Mel- 
chior’s right to the money, and the entry upon the minutes 
adjudges it to Ursula. We make this explanation for the 
purpose of saying that if Smith has paid any part of the 
amount adjudged against him to Ursula, under and in 
accordance with the mandate transmitted to the District 
Court, he may be protected in such payment. 
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Houston g¢ Oocke, for Ursula Ximenes. 


Moorz, AssocraTe JusticeE.—This is a motion made at 
the present term of the court to correct the entry of a 
judgment rendered at a former term, (39 Tex., 49,) upon 
the ground that it appears from the docket-entry and the 
opinion of the court that the judgment pronounced by the 
court was not correctly entered. It is not claimed that the 
court can, after the adjournment of the term at which a 
final judgment in a case is rendered, reopen the canse to 
ecrrect errors and irregularities, however glaring and ap- 
parent they may be, which have occurred in the proceed- 
ings had in the cause. But what is here asked is, that we 
will now make the minutes of the court show a correct 
entry of the judgment rendered at the former term. 

As was said by Mr. Justice Wheeler in Bennett v. The 
State, (14 Tex., 456,) ‘“‘ Every court has the right to judge 
of its own records and minutes, and if it appear satisfacto- 
rily to them that an order was actually made at a former 
term and omitted to be entered by the clerk, they may at 
any time direct such order to be entered on the records as 
of the term when it was made.” (See also Rhodes v. The 
State, 29 Tex., 190.) | 

In these cases the entries in question were made by the 
District Court before final judgment. But the principle 
announced seems to be equally applicable to this court. 
And there can be no doubt, we think, that this court may, 
at a subsequent term after a final judgment, if there is the 
proper predicate for it, correct clerical errors or mistakes, 
cure defects of form, or add such clause as may be neces- 
sary to carry out the judgment of the court, make the 
entry in the minutes correspond with and correctly express 
the judgment actually rendered, as shown by the entire 
record, or may declare a judgment altogether null and void 
which was rendered in a case not legally before it. (Cham- 
bers v. Hodges, 3 Tex., 529.) 
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The judgment itself, as readily as any other order in a 
case, may be corrected or amended when there is anything 
in the record which clearly justifies it. (7 Monr., 604; 3 
B. Monr., 282; 5 Watts, 315; 1 Bacon’s Ab., 251; Freem. 
on Judg’ts, sec. 71.) 

The evidence relied upon to warrant the amendment or 
correction of the judgment entry sought by this motion is 
the memoranda upon the docket, the written opinion of 
the judge who, as the organ of the court, announced its 
views in the case, and the certificate of the clerk explain- 
ing the discrepancy between the memoranda of the court 
on the docket and the judgment entry on the minutes. 

The opinion of the court and notes upon the docket may 
unquestionably be regarded asa part of the record, and 
may be looked to in determining the propriety of granting 
the motion. This cannot be said in regard to the certifi- 
eate of the clerk. His personal recollection, whether pre- 
sented by affidavit or certificate, does not, as it seems by 
the weight of authority, present any basis for the amenda- 
tory order asked for. (Freem. on Judg’ts, sec. 72.) But 
as there is considerable conflict in the decisions on this 
point, and the evidence furnished by the certificate of the 
clerk is of no material importance in the view we take of 
the matter, we need not decide whether, in passing upon 
such questions as are presented by the motion the court 
must look alone to the record or may also consider such 
evidence as would be competent and admissible in any 
other investigation. 

The judgment of the District Court in this case was to 
the effect that Ursula Ximenes should recover judgment 
against the defendant, Smith, for the amount due upon 
the note on which the suit is brought. And it was also 
“further ordered, adjudged, and decreed by the court that 
the intervenor, W. D. Mays, take nothing by this suit, and 
that the intervenor, Melchior Ximenes, take nothing by 
his suit, and that they each pay such costs as they have 
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severally incurred,” &. The record shows that there is 
no connection in the claims set up by Mays and Melchior 
Ximenes to the note on which suit was brought. Each of 
them made his separate and independent application to 
the court for a new trial, which being overruled, they 
each gave, on his own behalf, notice of appeal, and filed 
their several assignments of error. Mays perfected his 
appeal by executing to the plaintiff an appeal bond, while 
no bond whatever was given by Melchior Ximenes to any 
one. 

It seems quite apparent from the opinion delivered by 
Mr. Justice Walker (39 Tex., 49) that he was strongly of 
the opinion that the judgment of the District Court in 
favor of Ursula Ximeues against Melchior, Ximenes was 
erroneous. And although seeming to have some doubt 
of the power of the court to relieve him, as he had filed 
no appeal bond, an inspection of the manuscript opinion | 
in connection with the entry on the court docket justifies 
the conclusion that he at least, and probably the court 
also, was of opinion, when this entry was made, that, as 
Mays had given an appeal bond, this relieved Melchior 
Ximenes from the necessity of doing so; and we may 
infer that it was the purpose of the court at first, while 
affirming the judgment as to the other parties, to reverse 
it as to him. 

We are not, however, of the opinion that the appeal 
bond given by Mays authorizes the court to review the 
case as between Melchior and Ursula. It is true, when 
both plaintiff and defendant appeal and assign errors, if 
the appeal is perfected by one of them, it is held that the 
entire case is before the court, and it may pass upon the 
errors assigned by both parties, although an appeal bond 
has been given by only one of them. But this is alto- 
gether a different case. As we have said, Mays and Mel- 
chior assert and rely upon distinet and independent grounds 


of action. The bound would warrant the court in consid- 
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ering the matters in controversy as between them. But 
‘ we do not see the propriety of holding that an appeal in a 
suit of Mays against Ursula Ximenes should authorize the 
court to take cognizance of and pass upon that of another 
party, although both relate to the same subject-matter. 
And we think an inspection of the original opinion on 
file, in connection with the judgment entry, clearly shows 
that this was also the conclusion finally reached by the 
court. 

The opinion as first written is as follows, to wit: “The 
judgment of the court is therefore affirmed as between 
Ursula Ximenes and W. D. Mays and 8. 8. Smith, but it 
is reversed and remanded, to be further proceeded in, as 
to the rights of Melchior and Ursula.” 

This conclusion, it will be seen, fully warrants the entry 
on the court docket, ‘“ Reversed in part and affirmed in 
part.’’ The disposition thus made of the case, as between 


Melchior and Ursula, as we have just said, appears not to 
have received the final sanction of the court, for in the 


concluding clause, remanding the case as between Melchior 
and Ursula, ‘‘Ximenes” is erased from the manuscript 
opinion by cross lines drawn through it, and in lieu 
thereof we tind written the following interlineation, to 
wit: ‘Without prejudice to Melchior Ximenes;’’ thus, 
in effect, making the opinion and the judgment entered 
by the clerk, and, as we must presume, approved by the 
court, conform to each other. This change in the orig- 
inal draft of the opinion, as we think, clearly indicates 
that the court, on more mature reflection, held that the 
case as to Melchior Ximenes was not before it; for if it 
was, as the order for the reversal of the judgment was re- 
voked, it was idle to say that it was affirmed without pre- 
judice. Tt was therefore either simply affirmed or no final 
disposition was made of it. Evidently the court did not 
regard the case as remaining in the latter category. The 
‘only legitimate conclusion to be deduced from the entire 
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record is that, while the court believed the judgment of 
the District Court against Melchior Ximenes was errone- 
ous, as this branch of the case was not before it by an ap- 
peal of Mays, th only proper judgment which could be 
rendered in the case as it thus stood was to affirm it; but 
it was also the purpose of the court, by the qualifying ex- 
pression used in connection with the judgment of aflirm- 
unce, to indicate that Melchior was not concluded by said 
aflirmance, but might bring his branch of the case before 
the court by writ of error to a subsequent term, or might 
avail himself of any other legitimate means of redress given 
him. 

Whether the judgment of the court is correct or erro- 
neous is not a matter for our consideration. The only 
question before us or into which we may now inquire is, 
whether the judgment rendered by the court was correctly 
entered on the minutes. Believing, from an examination 
of the entire record, that it is, the motion is overruled. 


MorTIoNn OVERRULED. 





S. D. Lona v. THe State. 


1. INDICTMENT—DRIVING STOCK FROM THEIR RANGE.—Where by . 
one act several cattle belonging to different persons were driven 
from their accnstomed range, it is not necessary that the act be 
divided into several charges; the act may be prosecuted in one in- 
dictment. 

2. SAME.—See an indictment held sufficient to charge the fraudulent 
driving of several cattle from their accustomed range, belonging to 
several persons. 

3. SAME—THEFT.—An indictment charging the fraudulent driving of 
cattle from their range, and followed by a charge of theft, but in 
such charge not describing the property taken, will not be considered 
as a separate count, but only as a summation of the preceding acts 

into one charge. 
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AppgEAL from Falls. Tried below before the Hon. N. 
W. Battle, Judge of the Criminal District Court of the cities 
of Waco and Marlin. 


W. B. Forde, for appellant. 
George Clark, and A. J. Peeler, for the State. 


Gou.p, Associate Justice.—The material part of the 
indictment under which appellant was convicted is as fol- 
lows: ‘In the name, &c., the grand jurors, &c., upon their 
oath, in the district of said county, in open court, present: 
That Dick Long, late of said county, on the tenth day 
of April, A. D. (1872,) eighteen hundred and seventy- 
two, with force and arms, in the county and State afore- 
said, did then and there willfully, fraudulently, and felon- 
iously take into his possession and drive from its accus- 
tomed range one pale-red beef steer, (describing it by mark 
and brand,) not then and there his own property, but then 
and there the property of Mrs. Eliza Walker, without the 
consent of the owner, and with the intent to defraud the 
owner, said beef steer being then and there of the value 
of fifteen dollars; and the said Dick Long did then and 
there wiilfully, fraudulently and feloniously also take into 
his possession and drive from its accustomed range one 
other certain beef steer branded, (giving mark and brand,) 
said beef steer being then and there of the value of fifteen 
dollars, said beef steer then and there not being his own 
property, but then and there the property of John T. Smith, 
William O. Smith, and Joseph E. Smith, without the con- 
sent of the owner and without the consent of either one of 
the owners, with intent then and there to defraud the owners | 
thereof; and the said Dick Long did then and there will- 
fully and feloniously take into his possession and drive 
from its accustomed range one other certain blue beef 
steer, (describing it by age, mark and brand,) which said 
beef steer was then and there of the value of fifteen 
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dollars, and which said beef steer was not then and there 
the property of the said Dick Long, but being then and 
there the property of S. C. Hanna, John Hanna, and - 
George Heaton, without the consent of the said owners or 
either of them, and with intent to defraud the said owners 
thereof. And the grand jurors aforesaid do say that the 
said Dick Long, on the said tenth day of April, in the year 
of our Lord eighteen hundred and seventy-two aforesaid, 
in the county of Falls and State of Texas aforesaid, did 
willfully, fraudulently, and feloniously take, steal, and 
carry away in the manner and form aforesaid, without the 
consent of the said several owners atoresaid, and with in- 
tent to deprive the said several owners aforesaid of the 
value of said above-described beef steers, and with intent 
to appropriate it to the use and benefit of him, the said 
Dick Long, the person taking,contrary to the form of the 
statute in such case made and provided, and against the 
peace and dignity of the State. 

There was a motion to set aside the indictment, on the 
ground that it charged both theft and driving cattle from 
their range, and further that it united in one charge several 
misdemeanors for the purpose of making of them a felony. 
There was also a motion in arrest of judgment, on the 
ground, Ist. That the indictment did not show that it was 
presented in any court; and 2d. ‘ Because it charges three 
several and distinct offenses known to and described by 
the Penal Code of Texas, and does not show that they 
were committed by one act, or any other facts which war- 
rant said indictment.” 

In the case of Smith v. The State, decided a few days 
since, it was held that the act of driving cattle from their 
accustomed range with intent to deffaud, as defined in 
article 24106, Paschal’s Digest, (Penal Codé, 766a,) was 
still an offense and still punishabie, as prescribed in that 
article. Though a felony and a species of theft, it differs 
from ordinary theft, both in its definition and its punish- 


























470 Lona v. Tue State. [Austin Term, 





Opinion of the court. 





ment; and a party indicted for the crime defined in article 
24100 is only liable to be convicted of the specific offense 
charged, and cannot under such an indictment be con- 
victed or punished for theft. (Bishop on Stat. Crimes, 
sec. 425.) 

This much being premised, it is our opinion that the 
indictment does not charge appellant with theft, but simply 
with driving three beeves from their accustomed range 
with intent to defraud. If it were the intention of the 
framer of the indictment to make the latter part of it a 
distinct count, charging the theft of the three beeves before 
described, he omitted to allege in that part of the indict- 
ment that anything whatever was taken or stolen, and 
wholly failed to accomplish his object. Taken by itself as 
a separate count it really charges nothing. This part of 
the indictment was, however, probably designed to state, 
by way of summation, that by reason of the acts charged 
- in the preceding part of the bill,the defendant was deemed 
guilty of theft of the beeves described. 

The objections to the indictment taken in the motion to 
set aside were unfounded, and that motion was properly 
overruled. 

As to the motion in arrest, the first ground, that the 
indictment failed to show that it was presented in any 
court, was notavailable at that stage of the case. (Mat- 
thews v. The State, Tyler term, 1874.) The second ground 
presents two questions, Ist. Whether, when a party by 
one act drives from their. range cattle owned by different 
persons, or by one act steals the property of different per- 
sons, the whole transaction may not be charged as one 
offense? 2d. If so, does this indictment properly state 
such a case? 

On authority as well as principle we think the State is 
not bound to divide the single act into all the separate 
charges which might be formed out of it, but may charge 
the taking by one act of the property of different persons 
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as one offense. (1 Bishop’s Cr. Law, secs. 804, et seq, and 
892; 2 Id., secs. 878-879; 1 Hale’s Pleas of Crown, 531; 
2 Russ. on Crimes, 126; 1 Arch. Cr. Prac. and Plead., p. 
314, note; 3 Chit. Cr. Law, 959, note I; State v. Merrill, 
44 N. H., 624; State v. Morphin, 37 Mo., 373; State v. 
Thurston, 2 McMul., 382; State v Nelson, 29 Me., 329; 
United States v. Beerman, 5 Cranch, C. C., 420.). 

In this case the grade of the offense is not affected by 
the joinder. Under the statute the punishment may be 
imprisonment in the penitentiary, though but one animal 
be driven from its range. 

2d. Does the indictment properly charge that the taking 
was one act, or does it charge distinct acts and offenses, 
in such a way as to make it uncertain and defective as a ~ 
charge of any violation of the law?’ By reference to the 
precedents of indictments for larceny of the property of 
different persons by one act it appears that the act of tak- 
ing and stealing is alleged but once, the different articles 
taken, with proper averments of ownership, being stated 
in connection. The form given by Chitty is, ‘One silver 
‘spoon, of the value of ten shillings, of the goods and chat- 
tels of one J. L.; two brass candlesticks, of the value of 
two shillings, and two linen shirts, of the value of six shil- 
lings, of the goods and chattels of one E. W., then and 
there being found, feloniously did steal, take, and carry 
away,” &e. (3 Chit. Cr. Law, 959-960; Whart. Prec., 193.) 
The indictment in this case does not follow these prece- 
dents, but charges the driving of one beef, and follows it 
up with a charge of driving another, and yet another, con- 
necting the averments by the words then and there. The 
form in which tie averments are made is perhaps objec- 
tionable, as failing with sufficient certainty to show that it 
was all one transaction; but we are not prepared to say 
that the uncertainty is such as reaches the substance of 
the indictment, and so infects it that it does not appear 
“from the face thereof that any offense against the law 
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yas committed by the defendant.” (Paschal’s Dig., arts. 
2954, 3143.) 

On a motion in arrest of judgment no objection to the 
indictment is available other than for a substantial defect 
therein, and we do not regard this indictment as failing 
to charge substantially the driving of the three beeves by 
one act. 

The court, however, treated the indictment as contain- 
ing two counts, one for the offense of driving cattle from 
their range, and the other for theft. The jury were in- 
structed that they might find defendant guilty under either 
of these counts, and they brought in a general verdict of 
- guilty, assessing the punishment at two years in the peui- 
tentiary. For aught that appears to the contrary, they 
may have intended to find defendant guilty of theft, and 
not of the offense really charged in the indictment. The 
punishment inflicted might be assessed for either crime, 
being the maximum they could have inflicted for the latter 
offense and the minimum for theft of cattle of $20 in value 
or over. This error in the charge of the court requires a 
reversal of the case. 

There are ather questions, but as they may not again 
arise, they are left unnoticed. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Lewis WItson v. Tue State. 


1. IDENTITY OF BODY OF DECEASED.—See evidence held sufficient to 
identify a skeleton as that of the murdered woman on the trial of 
her husband for such murder. 

2. MURDER—CIRCUMSTANTIAL EVIDENCE.—See facts held sufficient 

to sustain a verdict of murder in the first degree. 
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AppgeAL from Robertson. Tried below before the Hon. 
John B. Rector. 


No brief for appellant. 
George Clark, Attorney General, for the State. 


GouLp, AssocraTE JusticE.—Appellant, Lewis Wilson, | 
has been twice tried and convicted under an indictment 
charging him with the murder of his wife, Jane. On 1. 
former appeal to this court the judgment was reversed on 
two grounds: Ist, because parties unskilled in anatomy 
had been allowed to give their opinion as to the sex of a 
human skeleton found in the woods, and supposed to be 
the remains of Jane Wilson; 2d, because it appears that 
the best evidence attainable to establish the sex, race, size, 
&c., of the skeleton, had not been adduced. : 

It is a provision of our Penal Code that “no person shall 
be convicted of any grade of homicide unless the body of 
the deceased, or portions of it, are found and sufficiently 
identified to establish the killing.” (Paschal’s Dig., art. 
2205.) 

The first question was as to the identity of the skeleton 
as the remains of Jane Wilson. The substance of the evi- 
dence on this point on the first trial will be found in the - 
opinion delivered on the reversal of the case at the last 
session at this place. The case is again before us on sub- 
stantially the same evidence, with the exception that one 
witness, Jane Kelly, who testified in the former trial, was 
not introduced on the second trial; and with the further dif- 
ference that the record now contains the testimony of medi- 
cal experts, and of no others, as to the sex, probable race and 
age of the skeleton, and also as to the correspondeuce of 
its condition as to decay with the hypothesis that it was 
the remains of Jane Wilson, and that she had been killed 
and left exposed in the open air about the time of her dis- 
appearance in August, 1872. 
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‘We have not had the benefit of brief or argument in 
behalf of appellant. The record shows that the point was 
made below that the skeleton examined by the medical 
experts was not proven to be the identical skeleton found 
in the woods, about three or four hundred yards from where 
defendant and wife had lived, some three or four months 
after her disappearance. Indeed one medical witness was 
of the opinion that the bones examined were not all parts 
of the same skeleton, but were the bones of different per- 
sons. His opinion on this point is overborne by the testi- 
mouy of other medical experts. The bones of the skeleton 
found on Christmas eve of 1872 were carefully collected, 
put in a sack, and afterwards in a pine box, and buried in 
the graveyard at Hearne. The witness Griffin, who assisted 
.at the inquest held on the day after the skeleton was found, 
and also at the disinterment from the graveyard at Hearne 
of the bones examined by the physicians, testifies as to 
their identity, not, it is true, with positive certainty, but 
in a manner scarcely less satisfactory. On digging in the 
designated spot in the graveyard at Hearne a pine box 
“was found containing remains that corresponded so fully 
with the description given of the remains found, especially 
as to the fracture in the skull and the missing tooth, as to 
leave no reasonable doubt of their identity if, in truth, they 
all belonged to the same skeleton. | 

The medical testimony agrees that the skeleton was that 
of a woman about five feet four inches in height. One 
“physician gives it as his opinion, based on the measurement 
of the facial angle, that the skeleton was that of a person 
of mixed blood. The facial angle of the skeleton was 
found to be between 68° and 69°. That of the negro was 
testified to be between 65° and 70°, and that of the Cau- 
casian between 75° and 85°. The same physician judges 
from the appearance of the teeth that the person at death 
was from twenty to twenty-five years of age. The record 
does not state the age of Jaue Wilson, though it is testified 
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that she suid she had borne ten children, and also that she 
sometimes said that she was older than defendant. What 
defendant’s age was does not appear. While it would 
seem probable that Jane Wilson was over twenty-five years 
of age, it is to be remarked that her real age is left uncer- 
tain; and tlie testimony as to the probable age of the 
skeleton was given, and from the nature of the case could 
only have been given as the opinion of the witness, of the 
approximate age. Ifthere be a discrepancy, it is too in- 
definite to be entitled to much weight. : 

The upper jaw showed that the first incision tooth on 
the right side had been missing for years, during the life of 
the party. Whilst there is some discrepancy in the testi- 
mony as to whether Jane Wilson’s missing tooth was from 
the upper or lower jaw, the testimony of Griffin, whose 
opportunities of knowing were good, is clear and distinct 
that it was from the upper jaw. _The evidence established 
that the skeleton which was found at a time and place con- 
sistent with and suggestive of the hypothesis that it was 
the skeleton of Jane Wilson, corresponded generally with 
the appearance to be expected at that time in her remains; 
that it was the skeleton of a woman of about her height; 
that as far as could be ascertained it was, like her, of mixed 
blood, and that it was the skeleton of a person who, like 
her, had a missing front tooth, missing during life. We 
think the evidence was sufficient to establish that these 
were the remains of Jane Wilson. 

The skull when first found had a place dented in, not 
broken entirely through, about the size of the head of a 
hammer. The physicians testify that this wound, if given 
in life, would have caused immediate death. One medical 
witness testifies that, in his opinion, the blow was given 
after death, because he would have expected to find some 
of the hair driven into the skull; but the others differ with 
him on this point. . We think that the jury were justified 
in concluding, from the place aud condition in which the 
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skeleton was found, that the death of Jane Wilson was 
raused by this wound. 

There is no direct evidence that the defendant killed his 
wife, but circumstantial evidence fixes the crime on him 
with such certainty as excludes any other reasonable hy- 
pothesis. By more than one witness it is proved that be 
had repeatedly threatened to kill her. Three or four days 
before her disappearance he assaulted her with a gun, and 
when prevented from shooting her knocked her down and 
beat her with a stick. Afterwards he stated that he had 
tried to kill her and would kill her, G-d d—n her. 
Shortly after the disappearance of his wife, the time being 
variously stated at from one to three or four weeks, de- 
fendant married again. In reply to questions he stated 
that his wife never would come back again; that she had 
gone where she never would see this green earth any more. 
Some tivo or three weeks after she was missing, defendant 
proposed to a witness to go with him in the direction where 
the skeleton was afterwards found, saying, “I think we 
can find Jane.”’ To another witness he said that she was ~ 
dead and in hell, and he knew it. There is evidence that 
some two or three weeks after her disappearance Jane 
Wilson’s trunk, containing some of her clothing, was found 
in the timber: near the Griffin field, about a mile from 
where she and defendant lived. There is evidence also 
. that defendant said Jane had left her trunk near that place 
and that he hunted for it about the Griffin field. A more 
detailed statement of the evidence is not regarded as 
necessary. 

The only evidence for the defendant consisted in a feeble 
effort to account for the disappearance of his wife. One 
witness says that Jane Wilson told her she wanted her to 
stay and take care of her children and her things; that she 
was going away “with a brakeman on the train below to 
see her folks.””’ The child of deceased and step-child of 
defendant, a girl of eleven or twelve years of age, at the 
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trial, some two and a half years after the occurrence, testi- 
fied that her mother said she was going off to hunt some- 
thing to eat; that she said something about going to see 
her folks, and “told them all good-bye;” that in the 
afternoon of the day she left, her mother carried her trunk 
away, and then returned, but had been gone again some 
two or three hours when defendant came home; that de- 
fendant staid at home that night, and next day went to 
hunt for her. 

It seems quite probable that Jane Wilson attempted to 
leave her home, and had carried her trunk away before 
she was killed. What were the precise circumstances un- 
der which the deed was done may never be known. It is 
enough that the evidence points to no one else than Lewis 
Wilson as the murderer, and points to him with such cer- 
tainty and with such evidences of preconceived malice and 
purpose to kill as justifies the verdict of guilty of murder 
in the first degree. 

The charge of the court was clear and concise, and 
seems tv us unobjectionable. Although the motion for 
new trial assigns, among other grounds, the refusal of in- 
structions asked, the record does not show that any in- 
structions were refused. There is no bill of exceptions to 
any ruling or action of the court. It is recited in the state- 
ment of facts that defendant objected to the admission of 
evidence of what he had said in May or June preceding 
the act, showing an intention to kill his wife, as too remote. 
The evidence was certainly relevant and important. 

One ground alleged for new trial is that the court erred 
in permitting the bones claimed to be the bones of Jane 
Wilson,to be brought into court and exhibited to the jury 
and commented on by counsel for the State. It does not 
appear, however, that this procedure was objected to at the 
time; and, if objection had been made, we see no error in 
allowing the medical experts to testify with the skeleton 
before them and the jury. 
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The careful examination which this case has received 
leads us to the conclusion that the appellant, on his trial, 
received the full benefit of the rules of law applicable to 
his case, and that there are no good grounds for disturbing 
the verdict or judgment. 

The judgment is affirmed. 

AFFIRMED. 


Oscar M. Brown v. Tue State. 


1. NOTARY PUBLIC, HOW APPOINTED.—It seems that the Governox’s 
appointment of a notary public is inoperative without the advice and 
consent of the Senate. (Paschal’s Dig., art. 4687.) 

2. FALSELY ASSUMING TO BE A NOTARY PUBLIC.—On the trial for 
falsely assuming and pretending to be a notary public against one 
appointed by the Governor without the advice and consent of the 

Senate, it is error to instruct the jury ‘that, if the defendant acted 
as notary and was not legally entitled to do so they would find him 
guilty, unless he had reasonable ground to believe that he was enti- 
tled to exercise the functions of the offiee.”? The guilt or innocence 
of the accused depended on his ‘* delief, intent, or honesty of pur- 
pose,’’ and not on the reasonablenes of such belief. 


Appeal from Dallas. Tried below before the Hon. Silas 
Hare, judge of the criminal court of Dallas, 
The facts appear in the opinion. 


Oscar M. Brown, for himself. 
George Clark, Attorney General, for the State. 


Gou.p, Assoctate Justice.—This is an appeal from a 
conviction under an indictment for falsely assuming and 
pretending to be a notary public. The indictment was 
framed under an act passed November 12, 1866, found in 
the general laws of the regular session of-the eleventh legis- 
lature, page 201. It is as follows: “That if any person 
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shall falsely assume or pretend to be a justice of the peace, 
constable, sheriff, deputy sheriff, coroner, or any other 
judicial or ministerial officer, and shall take upon himself 
to act as such, or to require any person to assist him in 
matters pertaining to the duty of a justice of the peace, . 
sheriff, deputy sheriff, coroner, constable, or any other 
judicial or ministerial officer, he shall be deemed guilty of 
u misdemeanor, and upon conviction thereof be punished 
by imprisonment in the county jail not to exceed six 
months or by fine not exceeding five hundred dollars.” 
One objection or ground of exception set up below to 
the indietment is that, under the present Constitution, the 
office of notary public is unknown, except as the powers 
of a notary public are conferred upon justices of the peace 
ex officio. In the case of Gilleland v. Drake, 36 Tex., 676, 
it was held that the law of 1846, as amended by act of May 
5, 1863, providing that “there shail ke appointed by the 
Governor, by and with the advice and consent of two- 
thirds of the Senate, a convenient number of notaries pub- 
lie, not exceeding six for each county,” is still in force. 
There is no good reason why this decision should be ques- 
tioned, especially as it accords with the practical con- 
struction of the law by the executive department. The 
statement of facts, however, shows that defendant was 
appointed and commissioned by Governor Davis as notary 
public in August 27, 1873. This appointment appears to 
have been made by the Governor and the commission 
issued to the appointee without awaiting the advice and 
consent of the Senate. The better construction of the law 
is that the appointment is inoperative without the action of 
the Senate. The language of the law seems te require 
the joint action of the Governor and Senate, and the law 
contains no provision, such as was in the original act, 
(Paschal’s Dig., art. 2600,) authorizing the Governor to 
fill vacancies occurring during the recess of the Senate. 
This construction appears also to have received legislative 











480 Brown v. Tue State. [Austin Term, 





Opinion of the court. 





sanction by the act of May 2, 1874, which provides “ that 
the acts of all duly-appointed notaries public in this State, 
heretofore done and performed in pursuance to law, shall 
be as valid and binding as though said notaries had been 
duly commissioned by the Governor and confirmed by the 
- Senate.” (Gen. Laws, Ist sess. 14th Leg., p. 196.) 

The indictment charges and the evidence shows that the 
defendant, acting as a notary public, took the acknowledg- 
ment of the maker of a deed and certified to it officially 
on March 17, 1874; and as it appears that he was duly 
appointed by the Governor, his act is by the law made 
valid. 

The court instructed the jury, in substance, that, if de- 
fendant acted as notary and was not legally entitled to do 
s0, they would find him guilty unless he had reasonable 
grounds to believe that he was entitled to exercise the 
functions of the office, and further, that these reasonable 
grounds should amount to reasonable certainty. 

It was not the intention of the law to punish one who 
honestly believed himself entitled to the office in which he 
assumed to act. The language of the statute, “falsely as- 
sume or pretend,” implies a guilty knowledge. Thd 
ordinary test of criminality is the criminal intent or guilty 
knowledge; (1 Bish. Cr.. L., sec. 370,) and in this case we 
think the statute makes such intent or knowledge an es- 
sential constituent of the offense. (See also 1 Bish. Cr. 
L., see. 8396.) The provisions of the code as to mistake 
do not apply to offenses of this character. (See Buck 
Bray v. The State, 41 Tex., 203.) 

The charge of the court makes the defendant’s guilt or 
innocence depend not on his belief, intent, or honesty of 
purpose, but on the reasonableness of his belief, and under 
our construction of the statute this was erroneous. 

The indictment was found prior to the passage of the 
act of May 2d, 1874, and the case was tried probably be- 
fore the fact had become known that the law had made 
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valid the official acts of notaries acting under like author- 
ity with defendant, up to May 2, 1874, some six or seven 
weeks later than the date of the offense charged. It ap- 
pears to have been assumed by the legislature that such 
appointees as defendant might have supposed themselves 
authorized to act up to that time, and that the public, too, 
might well have mistaken their authority. However, 
whether the defendant acted with a knowledge of his want 
of authority, is a question of fact to be passed upon by 
the jury under a proper charge from the court. 

For the error in the charge, the judgment is reversed 
and the cause remanded. 


REVERSED AND REMANDED. 





Cart Basse v. Wo. J. ALLEN. 


1, CONTRACT—NOTICE.—A party claiming the benefit of a month’s no- 
tice, under a contract for labor terminable by either party on such 
notice, must show compliance on his part with his duty under the 
contract. 4 

2. PLEADING—ANSWER.—An answer to a suit for labor under sueh 
contract alleging gross neglect, want of care in the business, and 
drunkenness on the part of the laborer so-as to interfere in the per- 
formance of his duty, is sufficient, and it was error in the court 
below to sustain a demurrer thereto. 


AppEAL from Gillespie. Tried below before the Ion. 
I. N. Everett. 


Portis ¢ Altgelt, for appellant. 
Jas. H. Burts, for appellee. 


Reeves, Associate Justice.—The appellant assigns for 
error the action of the court in striking out that part of 


his answer which charges the appellee with a breach of 
31 
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his contract. He also complains of the charge of the 





court to the jury, but which, for want of a statement of ° 


facts, will not be considered in disposing of the case. 

The suit was brought by the appellee, Allen, on a writ- 
ten contract with Basse, made September 1, 1872. The 
contract recites that Allen “agrees to and with Basse to 
run his mill and to give his skill and labor as a miller to 
the best advantage for one year,” and that Basse agreed 
to pay Allen for his services one hundred and five dollars, 
in gold, per month, to be paid at the end of each month. 
It was further stipulated that either party might terminate 
the agreement on giving a month’s notice of his intention 
to the other. 

The plaintiff claims the sum of seventy-three dollars 
and eighty-three cents as a balance due and unpaid for 
his services for the month of January, 1873, and the fur- 
ther sum of one hundred and five dollars for his services 
for the month of February. 

Among other defenses set up in the answer, the defend- 
ant states that he discharged the plaintiff on the 31st day 
of January, 1873, for gross neglect and want of care and 
attention to defendant’s mill and for drunkenness. He 
alleges that the plaintiff, during the latter part of the year 
1872, and particularly during the month of January, 1873, 
became negligent in the performance of his duties as de- 
fendant’s miller; that he established himself as a prac- 
ticing physician in the town of Fredericksburg; that he 
unnecessarily absented himself from the mill, in disregard 
of his duties and obligations under said contract; that at 
sundry and divers times, and particularly in the latter 
part of the month of January, 1873, the plaintiff appeared 
in said mill, during working hours, intoxicated and totally 
unable to perform his duties as defendant’s miller; and 
that his malfeasance and negligence was of such a nature 
that defendant’s mill was endangered thereby. 

On plaintiff’s exception, the above and foregoing por- 
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tion of the answer was stricken out, on what ground does 
not appear in the bill of exceptions signed by the judge. 
It may have been because the charges of misconduct, as 
alleged in the answer, were regarded as being too general, 
that being the ground of the plaintiff’s exception. If that 
‘was the reason why the answer was held to be insufficient, 
we think the ruling was erroneous. 

The facts as stated in the answer, if true, were a defense 
to the suit, and the defendant should have been allowed 
to introduce evidence in support of his answer. 

If the plaintiff claims the benefit of the month’s notice 
provided for in the agreement, he must show compliance 
with its terms; or if the defendant can show that the 
plaintiff failed to comply with the agreement, he should 
be permitted to do so. This he attempted to do by his 
answer, to which the exceptions were sustained; and in 
this there was error, for which error the judgment must 
be reversed. 

REVERSED AND REMANDED. 





GrorcE PurTELL Vv. THE STATE. 


1, THEFT—CHARGE OF CouRT.—On the trial of B for theft he offered 
in evidence a bill of sale to the property alleged to have been stolen 
to justify his possession. An objection by the district attorney to its 
introduction was withdrawn, and the paper read. In the absence of 
any evidence of its alteration, except that which an inspection of the 
paper may have furnished, the court instructed the jury that if they 
believed that the bill of sale was altered or antedated, they should 
discard it from their consideration : Held, error, because the action 
of the district attorney was calculated to throw the defendant’s coun- 
sel off his guard, aud prevent him from introducing evidence to sus- 
tain the genvineness of the paper. 

2. THEFT—FRAUDULENT TAKING.—Every fraudulent taking of prop- 
erty is not theft, and a charge that ‘*the crime of theft is complete 
by the act of fraudulent taking into possession property not hisown’”’ 

is erroneous. 
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AppkAL from Hill. Tried below before the Hon. F. P. 
Wood. 

George Purtell was indicted for horse-stealing On the 
trial his counsel offered in evidence, to justify his possession 
of the animal, a bill of sale. Its introduction as evidence 
was objected to by the district attorney on the ground that 
it bore on its face the evidences of having been altered, 
but this objection was afterwards waived, and the paper 
read to the jury. The judge, among other things, charged 
the jury as follows, viz: “If the instrament in writing 
bears on its face the appearance of having been altered, it 
devolves on the defendant to explain the alteration, &c., in 
order to remove any just suspicion that may be indulged 
against it.””. The exceptions to this charge were overruled 
and the action of the court assigned for error. Verdict of 
guilty, aud punishment fixed at five years in the State 
penitentiary, from which Purtell appealed. Other action 
of the court below is apparent from the opinion. 


A, Bradshaw, for appellant: 
George Clark, Attorney General, for the State. 


Devine, Associate Justice.—The indictment charged 
appellant with the theft of a orowa gelding, owner un- 
known, giving value and marks, and containing the usual 
averments. The indictment contained a second count 
charging or intending to charge the defendant, under 
articles “‘a,” “b,” 775, of Criminal Code, Paschal’s Dig., 
2440, 2441, concerning estrays, with “ unlawfully and will- ; 
fully taking into his possession and use a brown gelding.” 
The attorney for the State, under the direction of the court, 
was required to elect under which count in the indictment 
he would proceed to try the accused, and selected the first 
count. The defendant was found guilty. Of the errors 
assigned and exceptions taken it will only be necessary to 
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notice one or two of the principal ones. The court erred 
in the charge to the jury, when, after charging the law on 
the count on which the district attorney had elected to try 
the accused, it proceeded to inform the jury that if they 
believed that the bill of sale of the gelding offered in evi- 
dence by defendant was altered or antedated to the Ist of 
March, 1874, by him, that they should discerd from their 
consideration the bill of sale so read in evidence. On the 
introduction of this bill of sale, the district attorney at 
first objected to its being’ used as evidence on the ground 
of an alleged alteration in its date, and then withdrew his 
objection and permitted it to be read in evidence. There 
is nothing in the record that shows any evidence on the 
question of alteration. The withrawal of all objection to 
its introduction by the State was calculated to throw the 
counsel for appellant off his guard in producing evidence, 
if such were necessary, to explain the supposed alteration, 
and the court should have omitted that portion of. the 
charge. We are of opinion that every fraudulent taking 
of the property of another is not theft, and there was error 
in charging “that the crime of theft is complete by the 
act of fraudulently taking into possession property not 
his own.” The action of the court is complained of in 
charging the jury on the subject embraced in the second 
count in the indictment, as that had been abandoned, and 
the selection of the first count on which to try defendant 
had been made by the district attorney before the com- 
mencement of the trial. This action of the court was 
error. The court charged the. jury on the second count, 
which had been formally abandoned previous to the trial 
by the district attorney, that the taking up or using of any 
animal coming within the meaning of an estray he would, 
under the law, be guilty of theft. This charge, under other 
circumstances, and given with reference to an indictment 
charging the offense properly, might be proper in this case; 
it was otherwise under the previous action of the court 
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and selection of count on which to prosecute by the district 
attorney. 
The judgment is therefore reversed and cause remanded. 


REVERSED AND REMANDED. 





Ww. Srrait v. Tue Stare. 


1. CONFESSIONS UNDER DURESS.—When a confession is made under 
duress under such circumstances as to render it inadmissible, yet if 
in the confession facts are revealed by means of which stolen prop- 
erty is traced, such facts may be considered in evidence by the jury, 
and also the confession itself; but no conviction can be had on such 
confession, except when shown by other testimony to be true. 

8. Selvidge v. ‘The State, 30 Tex., 60, and Warren v. The State, 29 Tex., 
369, discussed. . 


APPEAL from Grayson. Tried below before the Hon. 8. 
Hare. : 


J. D. Woods and J. R. Cowles, for appellant. 


George Clark, Attorney General, for the State. 

It is admitted that, as a general rule of law, confessions 
cannot be admitted unless “voluntarily made,” and this 
is a rule as well of the common law as prescribed by the 
statute. But we submit that there is an exception to or 
qualification of this general rule prescribed under the 
statute, (vide last part of art. 3127, Paschal’s Dig.,) as well 
as by the common law, and, as it seems to us, this qualifi- 
cation of the statute makes confessions, whether voluntary 
or not, whether under duress and threats or not, equally “ 
admissible with confessions under the general rule when 
“voluntarily given.” In fact the rule prescribed by the 
statute is but a reiteration of the rule under similar cir- 
cumstances at common law, where every possible safe- 
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guard consistent with the peace and protection of society 
is thrown around the accused. (2 Russ. on Crimes, 861, 
862; 1 Sneed, Tenn., 75; 32 Miss., 382; 9 Pick., Mass., 
496; 1 Leach’s Cr. Cas., 263, 386; 9 Yerg., 408.) 

It is said, in Greenleaf on Evidence, § 232: ‘If the pris- 
oner himself produce the goods stolen, and deliver them 
up to the prosecutor, notwithstanding it may appear that 
this was done upon inducements to confess held out by the 
latter, there seems to be no reason to reject the declarations 
of the prisoner with the act of delivery and explanatory of its 
character and design, though they may amount to a con- 
fession of guilt. But whatever may be said at the time, 
not qualifying or explaining the act of delivery, is to be 
rejected. And if, in consequence of the confession of the 
prisoner thus improperly induced, and of the information 
by him given, the search for the property or person in 
question proves wholly ineffectual, no proof of either will 
be received.” 

The construction, too, of the statute in question has 
been construed by this court. (Elizabeth 0. State, 27 
Tex., 331; Warren v. State, 29 Tex., 370.) 

It is to be remarked, however, that in the first case 
above cited (27 Tex., 331) the appellant was a slave, and 
the confessions of such were excluded under all circum- 
stances by statute. (Code Crim. Procedure, art. 663.) _ 

This statute now has become obsolete. (Paschal’s Dig., 
art. 5382.) 

In this case, too, there was no confession of guilt, but 
simply that she (the appellant) knew where the child was, 
and went and found it in a hole of water. But this case 
was decided under the above statute absolutely prohibit- 
ing confessions of slaves in evidence under any circum- 
stances, and hence the language of the court on evidence 
of this character was made with reference to this particular 
statute. 
We submit, therefore, that the admission in evidence of 
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the statement of the defendant, so far as the same led to the 
recovery of the stolen property and connected the accused 
with the offense charged, was proper and legal under the 


statute and the judicial interpretation of the statute by this 
court. 


Roserts, Carer Justice.—Selridge v. The State, 30 Tex., 
59, was a case quite similar to the one now before us, and 
is referred to as having decided the main question now 
presented. When confessious are made under such cir- 
cumstances as to render them inadmissible, if in the con- 
fession “facts and circumstances are disclosed which are 
proved to be true by other testimony and which conduce 
to establish the guilt of the accused, then such facts and 
circumstances are to be considered by the jury.”’ (Id., and 
Warren v. State, 29 Tex., 370.) 

We understand these cases merely as holding that it is 
admissible to show not only the fact that the stolen prop- 
erty had been traced by means of information received 
from the prjsoner, but also the information or disclosure 
itself. (See also 1 Phillips on Ev., 554, and notes.) 

Whether this ruling is founded on the statute which in 
terms applies only where the party was in “ jail,” or ‘‘ other 
place of confinement,” or “in custody of an officer,” (Pas- 
chal’s Dig., art. 3127,) or is but the application of the rules 
of the common law to a case not provided for by the code, 
it is not material to inquire. 

In this case it appeared that the confessions, being made 
under duress, were not voluntary, and the court excluded 
them, except so far as they furnished information by which 
the property was recovered. It further appeared that, by 
means of statements made as to what disposition had been 
made and agreed to be made of the horses, they were 
tracked and ultimately recovered. 

Whilst the court admitted so much of the statements as 
was thus shown to be true, the jury were cautioned to con- 
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sider them only in so far as proved by other testimony to 
be true. The whole question as to what was proved was 
thus properly referred to the jury. 

It appears by bill of exceptions that the district attorney 
sought to introduce the entire confessions. They were, 
however, excluded, and as the defendant was nevertheless 
convicted and the judgment of this court will affirm that 
conviction, it does not become necessary to notice any 
question intended to be presented by this bill of excep- 
tions. 

There is also a bill of exceptions to the action of the court 
in refusing to compel the witness Veach to answer ques- 
tions as to threats and violence offered to Rogers in pres- 
ence of defendant, and before he or defendant made any 
confession. 

The witness had stated that he did not decline to answer 
because he was afraid of implicating himself. If the con- 
fessions as such, without qualification and limitation, had 
been allowed to go to the jury, circumstances affecting 
their credibility would have been material and admissible 
in proof. But in this case the confessions as such were 
excluded, except as before stated. The fact that they were 
not voluntary was acted on by the court as explained to 
the jury. The statements, by means of which the horses 
were recovered, were admitted; but the jury were in- 
structed that they were to be considered only in so fur as 
proved by other testimony to be true. The answers could 
only have more fully developed what was already conceded: 
the inadmissibility of the confessions, except as sustained 
by other proof. 

We cannot see that the refusal of the court to compel 
the witness to answer was the denial to defendant of any 
legal right whereby he could have been injuriously affected 
in the trial. 

Judgment affirmed. 

AFFIRMED. 
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Joun N. Lonetey v. Tue Srate. 


1. FORMER ACQUITTAL.—Such plea can avail nothing when based 
upon a dismissal of the former proceedings by the district attorney, 

3. THREATS TO TAKE LIFE.—It is sufficient to charge that the accused 
did seriously threaten to take the life of another in an indictment 
under art. 6585, Paschal’s Digest. 

3. SAME—BURDEN OF PROOF—INTENT.—Whether the threat was se- 
riously made is a question of fact, not of law, and should be sub- 
mitted to the jury. 

4. SAME—EVIDENCE.—It is admissible for the prosecution to give in 
evidence several threats by the accused on different occasions. 


AppEAL from Dallas. Tried below before the Hon. Silas 
Hare, judge of the criminal court of Dallas. 

It was charged by indictment that Longley “did seri- 
ously threaten to take the life of T. G. T. Kendall.” 

The accused pleaded former proceedings against him, 
consisting of an indictment for such threat to take the life 
of one L. G. T. Kendall, the impancling of a jury in the 
case, the submission by the court to the jury whether the 
initial letter of Kendall’s name in the indictment was L., 
the affirmative response by the jury, and the entry by the 
district attorney of a nolle prosequi in the case. 

The district attorney excepted to the plea because from 
it it did not appear that the accused had been put upon 
trial for threatening to take the life of T. G. T. Kendall. 
The demurrer seems to have been sustained. 

On the trial W. L. Holt, a witness for the State, testi- 
fied that, in February, 1873, witness, as constable, applied 
to accused for a levy to make the money on an execution 
in favor of Kendall, when, after some conversation, Long- 
ley said “he did not know how he could get rid of the 
thing unless he killed Kendall, and, by G—d. he intended 
to kill the G-d d—d rascal.” Witness told Longley he 
ought not to talk so; he would make bad worse. Long- 
ley replied “‘he could not help it.” Witness did not know 
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whether Longley meant what he said or not; he spoke it 
very firmly. Longley appeared somewhat intoxicated, 
but not drunk. 

E. H. F. Michols testified that in the fall of 1872, at the 
west end of the bridge near Dallas, he and the accused 
were at a saloon; took a drink together, when Longley 
said ‘‘he intended to kill Kendall,’ and asked witness to 
help him; Longley was somewhat intoxicated, but not 
drunk; that Longley talked as though he was in earnest 
about killing Kendall; spoke like a man intending to do 
what he said. Witness went to Dallas to tell Kendall of 
the threats. 

E. G. Bower testified that some time in the February 
term of the District Court he had a conversation with 
Longley; that Longley then stated that he intended to 
kill Kendall; spoke in a serious manner; was not drunk, 
but drinking. The venue was proved. 

J. W. Payan, witness for defense, testified that he had 
heard Longley say he intended to kill Kendall; but from 
witness’s knowledge of the man, (Longley,) having known 
him for a long time, witness having been his attorney, 
what Longley said produced no impression upon wit- 
ness; it might have produced a different impression on a 
stranger. 

The Court, giving the statute in charge, continued : 

3d. It is a general rule of law that a man intends the 
natural and probable consequences of his own voluntary 
acts; and in like manner it is presumed that he intends 
to do that which he voluntarily says he intends to do. 
And if the defendant voluntarily threatened to take the 
life of Kendall, it will be presumed that he intended to do 
what he said; and if the serious threat be proved, it de- 
volves upon the defendant to show, or it must appear in 
evidence, that such threat, though made, was really uttered 
when there was not a fixed or formed design to carry it 
into execution. That the threat was made, and that the de- 
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fendant intended to carry it into execution, are the lead- 
ing points, and you are to look at all the facts proven, and 
determine whether the threat was serious; and in determ- 
ining the serious nature of the threat, you are to consider 
the different times he made them and the circumstances 
under which they were made, giving the defendant the 
benefit of all doubt. 

The jury found defendant guilty, and assessed his pun- 
ishment at two years in the penitentiary. 

Motions for new trial and arrest of judgment were over- 
ruled, and defendant appealed. 


H. L. Ray, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Reeves, AssocraTEJ ustice.—A ppellant,who was charged 
with threatening to take the life of T. G. T. Kendall, ap- 
peals from a conviction assessing his punishment at two 
years’ confinement in the penitentiary. 

Appellant complains of the action of the court in striking 
out his plea of former acquittal and overruling his motions 
for a new trial and in arrest of judgment. 

The proceedings against John N. Longley as set out in 
the plea of former acquittal can avail nothing as a defense 
to the present indictment, there being no verdict of ac- 
quittal and the case being dismissed by the district 
attorney. 

There was no error in refusing to arrest the judgment 
on any of the grounds of defendant’s motion. 

In general it is sufficient to follow the statute in de- 
scribing the offense, and no reason is shown why this 
ease should be an exception to the general rule. The 
offense is defined with sufficient certainty when the indict- 
ment charges that the threat was made to take the life of 
another or to inflict upon him any serious bodily injury, 
and that the threat was seriously made. 
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The indictment complies substantially with the statute, 
and it was not necessary that it should contain the lan- 
guage in which the threat was expressed. If, as sug- 
gested, the threat was merely to protect the party or to 
prevent the commission of some unlawful act by another, 
it was matter of defense, and need not be averred in the 
indictment. 

There was no error in admitting proof that threats were 
made on different occasions, leaving the jury to assess the 
punisliment for only one offense and one violation of the 
statute. 

The only ground of the motion which could in any 
view of the case injuriously affect the appellant relates to 
the third paragraph of the charge of the court to the jury. 

Under this charge the jury may have believed that if 
the threat was proved the presumption would arise that it 
was seriously made, and that the burden of proof was on 
the defendant to’ remove the presumption, whereas the 
test of the guilt or innocence of the defendant was, whether 
the threat was seriously made,or was merely idle and with 
no intention of executing the same. The intent was a 
question of fact for the jury, and the onus was on the 
Stute to prove the facts and circumstances from which the 
presumption would arise that the intention was to take 
the life of the party so threatened. The intent with which 
the words may have been uttered was a question of fact 
and not one of law, and requires affirmative proof to war- 
rant a conviction. This may be shown by the manner of 
the accused, the occasion and the cause for it, and the re- 
lations between the parties, or other attending circum- 
stances. Thecharge in this respect not being satisfactory, 
and the case being a felony, the judgment is reversed and 
the case remanded. 

REVERSED AND REMANDED, 
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J. W. Curve v. Tue State. 


1, THEFT—SWINDLING.—To constitute the offense of swindling, the 
title to money or property must be obtained by the accused, or 
must pass from the injured party. Where the possession is obtained 
by false pretenses, or the taking be originally with intent to deprive 
the owner, the offense is theft. 

2. IDENTIFICATION OF MONEY.—See testimony held insufficient to sup- 
port a verdict of guilty of theft of money. 


AppgaL from Grayson. Tried below before the Hon. 
Silas Hare, judge of the criminal court of Sherman. 

Appellant, J. W. Cline, and one Wm. Hughes were 
indicted for theft of money from Samuel Dukes. The 
money is described in the opinion. Cline was tried, found 
guilty, and his punishment fixed at confinement in the 
penitentiary for two years and six months. Lis motion 
for new trial was overruled, and he appealed. 

On the trial Samuel Dukes testified as follows: 

“On the 27th October, 1874, at Dennison, Grayson 
county, Texas, I lost twenty dollars. J. W. Cline, one of 
the defendants, on that day came to me and told me he 
had a mule for sale. I told him I did not wish to buy, but 
I have a yoke of oxen I would trade fora mule. Cline 
replied, ‘Come, and I will show it to you.” I went with him 
to an open place in the rear of a store, and went through 
the store to look at the mule. We said he (the mule) had 
been taken to water. Defendant Cline said, ‘ We will srt 
down here, and the mule will be back in a few moments.’ 
He then drew out five business cards and said he believed 
he would rattle off his mule. On the back of one of the 
cards was a dot on one corner. The other cards were 
unmarked, and on their backs resembled each other. 

“Defendant Cline showed me how I could draw the 
card with a 100 on its face by the private mark on its back. 
About this time defendant Hughes came up at my back. 
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Hughes took the cards, looked at them, and said he would 
bet the drinks that no one could draw the card with the 
100 on its face the first draw. Cline said, ‘I will take the 
bet that this old man can draw it.’ They bet the drinks; 
I drew and got the 100 card. Cline won and Hughes lost. 
Hughes then seemed to get very mad and said, ‘I will bet 
from five to twenty dollars that he (witness) could not 
draw the card again.’ Cline said, ‘I have not got the 
money;’ turning to me after feeling towards his pocket, 
‘if you have twenty dollars lend it tome.’ I took out the 
money and counted it on my knee. The two defendants 
bet, and as I was drawing the card Hughes put down some- 
thing that appeared like a twenty-dollar gold piece on the 
twenty dollars on my knee, and as the hand he had it in came 
down on my knee grabbed all the money and ran off with it. 
I drew the losing card, but did not take hold of it until 
Hughes had grabbed the money. The money taken con- 
sisted of three five dollar bills, two ones, one two, one fifty 
cent piece and two quarters. Cline said, ‘ You fool, why 
did you not draw the right card.’ I then grabbed Cline 
and said, ‘ You are partners and swindlers;’ that he had 
‘cheated me out of my money and should not go until 
I got my money back.’ Cline then went into three or four 
different places with me, as if hunting Hughes; said he 
would find him and get the money back, if Hughes had 
not spent it. At last he led me into a large house where a 
woman and some men were playing cards. Cline walked to 
the middle of the floor, and while I was not watching very 
close, he jerked loose from me and darted through a side 
“oom door. I tried the door and found it fast. I then 
went and found a policeman, and when we got back to the 
house where I had last seen defendant we got them to open 
the side room door, but Cline was gone. We found out 
from the woman that the man I had brought there was 
named Cline, and I gave the policeman his description. 
We left the house and hunted some time for Cline. At 
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last the policeman told me to go one way through an alley 
and he would go another and we would catch him. In 
going through the alley I looked into an outhouse that had 
the window glass broken out, and by poking my head 
through the sash was able to see Cline sitting in one cor- 
ner, ‘hunkered down.’ I called out to the policeman, 
‘Here he is,’ when Cline said, ‘No, I am not the man.’ 
But I told him he was, and had him taken into custody. 
Cline-was arrested on ‘Skiddy street.’ We arrested Hughes 
on Woodward street. When Hughes was arrested he had 
six dollars in his possession. I recognized one two-dollar 
_bill and one one-dollar bill as mine. These two were 
returned to me. The two-dollar bill I had before the 
grand jury, and also showed it to Mr. Denton, a lawyer, 
who took a written description of it.” 

The officer making the arrest testified to finding six dol- 
lars on the defendant, Hughes, two of the bills, one two 
and one one-dollar bill being identified and claimed by 
Dukes. 

The district attorney also testified that he had the two- 
dollar bill shown him by Dukes before him when he drew 
the indictment, and described it accurately at the time. 


G. G. Randell, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Moorg, AssocraTE Justice.—The appellant, J. W. Cline, 
and Wm. Hughes are charged with the theft of “ three 
eurrency notes of the United States of the denominatior 
and value of five dollars each, two one-dollar currency 
notes of the United States of the value of one dollar each, 
one two-dollar currency note of the United States of the 
value of two dollars, one United States currency note of 
the denomination and value of fifty cents, and two United 
States fractional currency notes each of the value of 
twenty-five cents, of the aggregate value of twenty dol- 
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lars; said property being then and there the corporeal 
property of said Samuel Dukes.” 

It is quite evident from the facts disclosed in the record 
that there was a preconcerted scheme between the appel- 
lant, Cline, and said Hnghes either to steal or swindle 
suid Dukes out of his money. But whether the offense 
actually committed by them was theft or swindling de- 
pends upon the fact whether or not Dukes had actually 
parted with his property in the money alleged to have 
been stolen betore its caption and asportation by Hughes. 
The line of separation between these offenses is in many 
cases uncertain, and can with difficulty be clearly traced. 
The effort to distinguish between them often presents an 
intricate question whose correct solution often depends 
upon nice distinctions and rules of law of a somewhat 
technical character. 

As defined in article 745, Criminal Code, “theft is the 
fraudulent taking of corporeal personal property belonging 
to anotber from his possession, or from the possession of 
some person holding the same for him, without his con- 
sent, with intent to deprive the owner of the value of the 
same, and to appropriate it to the use and benefit of the 
person taking.” And by article 748 it is farther provided, 
‘if the taking, though originally lawful, was obtained by 
any false pretense, or with intent to deprive the owner of 
the value thereof, and to appropriate the property to the 
use and benefit of the person taking, and the sum is so 
appropriated, the offense of theft is complete.” 

Article 773a of the same code reads: ‘ Swindling is the 
acquisition of any personal or movable property, money, 
or instrument of writing conveying or securing a valua- 
ble right, by means of some false or deceitful pretense or 
device, or fraudulent representation, with intention to ap- 
propriate the same to the use of the party so acquiring it, 
or of destroying or impairing the rights of the party justly 
entitled to the same.” And as this definition seems to be 
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quite broad enough to include some phases of the offense 
of theft, and possibly some other offenses, to avoid as far as 
possible any embarrassment in determining the particular 
offense for which the criminal should be held to answer, if 
the facts bring the case within the defiiition of swindling, 
as well as theft or some other offenses, it is further pro- 
vided by article 773c: “‘ Where property, money, or other 
articles of value enumerated in the definition of swindling 
are obtained in such manner as to come within the mean- 
ing of theft, or some other offenses known to the law, the 
rules herein prescribed with regard to swindling shall not 
be understood to take such case out of the operation of the 
law which defines such offenses.” 

It is quite obvious, however, that this article of the code 
in no way enlarges, or was intended to enlarge, the defini- 
tion of the offense of theft, or any other cffense. And 
unless the facts show this to be a case of theft as defined 
in the code the present indictment cannot be sustained. 
And this, as we have already said, depends upon the fact 
whether Dukes had parted with his property in the money 
by a completed loan of it to Cline, and had no claim upon 
the particular money, but was entitled to rely merely upon 
Cline for repayment of the amount so loaned. If so he 
had no property in the money when it was taken, and the 
indictment for theft cannot be maintained. But if, on the 
other hand, the supposed borrowing of the money was 
merely colorable, and a mere trick and device between 
Cline and Hughes to get Dukes to exhibit his money to 
enable them the more readily to clutch and carry it way 
without his consent; and if, when it was snatched by 
Hughes, the money was still in Dukes’s possession, and 
there had been no complete and bona fide loan of it, un- 
questionably the parties taking it were guilty of and may 
be prosecuted for theft, although the offense committed may 
also come within the definition of swindling. (See 2 Bish. 
Cr. Law, secs. 816, 818; Archb., 2d. Ed., 372-4, notes.) 
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But, conceding that the facts warrant a prosecution for 
the offense charged in the indictment, we are of the 
opinion that the evidence exhibited in the statement of 
fucts does not support the conviction for the theft of the 
particular currency notes described in the indictment of 
the aggregate value of twenty dollars. Only the two-dol- 
lar bill described in the indictment was identified by the 
evidence with any reasonable degree of certainty. This 
was the only one of the bills described in the indictment 
which was before the grand jury. It was examined by the 
district attorney, who testifies that it is correctly described 
in the indictment, and Dukes testifies that it was one of 
the bills taken from him by Hughes. The only identifica- 
tion of the other bills is the evidence of Dukes. He says: 
“T had the two-dollar note before the grand jury. I have 
spent the two-dollar bill since; I do not know whether it 
was a currency note, a bank note, or treasury note; I do 
not know the different kinds of money; I do not know 
whether it was good money or counterfeit; I took it as 
good, and believe it was good money; I had only one sort 
of money, the other bills were like the two-dollar bill I 
recovered.” The effect of this testimony as to the identity 
of the money stolen and that described in the indictment 
is that the witness, who confesses that he does not knew 
the different kinds of money, thinks that he had only one 
kind of money, and that the other bills were like the two- 
dollar bill, though he could not tell whether it was a cur- 
rency, bank, or treasury note. Still he was of the opinion 
that he had only one kind of money, and this, although 
three of the notes are described as fractional currency of the 
United States, while the two-dollar one is a national cur- 
rency bill. This character of evidence is, we think, too 
uncertain and indefinite to support the verdict, and does 
not warrant the conviction for the theft of twenty dollars 
as charged in the indictment. 

The judgment is reversed and the case remanded. 
REVERSED AND REMANDED. 
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Tue Strate v. EpHraim WILLIAMSON. 


1. MISTAKE IN SPELLING—ARREST OF JUDGMENT.—An indictment 
charging that the accused **did then and there frandulently and 
feloniously take, steal, and carry away from the possion of the 
owner, without the consent of the owner, and with intent,’ &e.: 
Held, good on motion in arrest of judgment; otherwise on excep- 
tions to the indictment. 

2. PRACTICE—BILL OF EXCEPTIONS.—In absence of a bill of excep- 
tions to the action of the court overruling an application for con- 
tinuance,the appellate court will not revise such action. 


AppEAL from McLennan. Tried below before the Hon. 
D. M. Prendergast. 

Williamson was indicted, tried, and convicted for theft 
of two oxen. His motion in arrest of judgment was 
granted, and the State appealed. 


° * a) 
A. J. Peeler, Assistant Attorney General, for the State. 


West & Prather, for appellee. 

If the ruling of the court on the motion in arrest of 
judgment was correct, as we affirm, the question as to the 
continuance is of no importance, since an aftirmation by 
this court of the judgment of the court below will practi- 
cally work the same result. We aflirm that the use of 
*‘ nossion”’ for ‘* possession”’ is equivalent to the omission 
of the word “ possession” altogether, and that the reason- 
ing in the cases here cited is equally applicable to the oue 
at bar. The statute does not say that the meaning of the 
pleader in criminal cases shall be clearly deducible from 
the language attempted to be used, but that the “ indict- 
ment’’ shall be in “ plain and intelligible words.” P. D., 
2863. Possion is certainly ‘*‘ plain.” Is it intelligible? 
If not, has the court the right to make it so by the inser- 
tion of a syllable? If yea, why cannot the court insert 
syllables wherever the necessities of the State require it? 
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For instance, if the indictment should, by pretended inad- 
vertence, say “ with the consent of the owter,” would the 
” to “ with,” in behalf of the pleader? 
If it can do this, what can it not do? It is not usual to 
inquire into the reason of plain statutes as to criminal 
pleading, and a rule will not be established for the accom- 
modation of prosecutors which would leave in an open 


court append * out 


sea, without a rudder or compass, all pleading as to ‘‘autre- 
fois acquit” or ‘autrefois convict,” or actions for mali- 
cious prosecutions—indeed, all pleading, pro or con, in 
which the technical accuracy of an indictment could be 
made available for either party. Neither reason nor au- 
thority will furnish an argument against the action of the 
court below on the motion in arrest, and the motion was 
properly sustained. We cite The State v. Huston, 12 Tex., 
245; The State v. Williams, 14 Tex., 126; The State v. 
Hutchinson, 26 Tex., 111; The State v. Daugherty, 30 Tex., 
560; Sparks v. The State, 35 Tex., 349; The State v. 
Davidson, 86 Tex., 325; Castello v. State, 35 Tex., 324; 
Garner v. State, 35 Tex., 693. 


\EEVES, AssociaTE Justice.—The indictment charges 
the defendant Williamson with the theft of two work oxen, 
and being convicted he moved the court for a new trial, 
and also moved to arrest the judgment. The motion for 
a new trial was overruled, and defendant gave notice of 
appeal. The motion in arrest of the judgment was sus- 
tained, and the District Attorney excepted and appealed. 

Defendant, in the first ground of his motion for a new 
trial, complains of the action of the court in overruling his 
application for a continuance of the case. There being no 
bill of exceptions to the ruling of the court found in the 
record, the refusal of the court to grant the continuance 
will not be revised. 

The other ground of the motion, in which defendant 
complains of the verdict of the jury, is not supported by 
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the evidence. No error is perceived in the charge of the 
court, and none is pointed out in the brief for defendant. 

The court sustained the motion in arrest of the judg- 
ment, on the ground that the indictment does not aver 
that the oxen were taken from the possession of R. S$. 
Rogers, the owner, or from the possession of any one. 

The indictment charges that the defendant ‘did then 
and there fraudulently and feloniously take, steal, and 
carry away from the possion of the owner, without the con- 
sent of the owner, with intent to deprive the owner of the 
value of the same,”’ &e. 

The word * possion” in the indictment, as will be seen, 
is formed by the omission of the letters ‘‘ses’’ in the word 
possession, and though it wants the proper combination of 
letters to express the word in full, when the context and 
subject-matter are taken into consideration, the word in- 
tended to be used cannot be misunderstood. An objection 
of this character should be interposed before the trial, and 
should not be made a ground for the arrest of the judg- 
ment. By an express provision of the code “no judgment 
shall be arrested for want of form.” 

In the case of The State v. Huston, 12 Tex., 245, where 
the word ‘‘at” was omitted before the words “a certain 
public house,” the indictment was quashed on motion; so 
in The State v. Hutchinson, 26 Tex., 112, the indictment, 
which omitted the word “did” in charging the unlawful 
killing of an animal, was quashed on the defendant’s mo- 
tion. The same word “did” was omitted in the indict- 
ment in the case of The State v. Daugherty, 30 Tex., 360, 
and the defect was fatal to the indictment on a motion to 
quash. There are other cases in which it has been held 
that the indictment was bad when a word essential to the 
validity of the charge had been omitted. Sparks v. The 
State, 35 Tex., 349. 

It cannot be doubted that the indictment must aver that 
the property was taken from the possession of the owner. 
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We are of opinion that such possession is averred with suf- 
ficient certainty to support the verdict in this case, and the 
motion in arrest of the judgment should have been over- 
ruled. Had there been no allegation of possession, or had 
the word possession been omitted altogether, the case 
would be different, and the authorities cited in the brief 
of appellant’s counsel would be in point and decisive of 
the case. 

The order of the court arresting the judgment is set 
aside, leaving the judgment of conviction to be executed. 

Reversed and remanded for further proceedings in ac- 
cordance with the opinion. 

REVERSED AND REMANDED. 


WILLIAM FERRELL V. THE STATE. 


1. MURDER.—Express malice can only exist where there is a deliberate 
intention to take the life or to inflict some serious injury upon the 
deceased. 

2. SAME—CHARGE OF COURT.—On a trial for murder it is error to 
instruct the jury that if they believe the accused, with a sedate 
mind and formal design, was attempting to kill A or B, and without 
malice towards the deceased, and without intention or design killed 
her, such malice is carried over to the person killed, and the jury 
should find the accused guilty of murder in the first degree. 

3. Drunkenness neither aggravates nor excuses an act done by a party 
while under its influence; still it is a fact which may affect both 
physical ability and mental condition, and may be essential in 
determining the nature and character of the acts of the accused as 
well as the purpose and intent with which they are done. 

4. KILLING ONE PERSON IN ATTEMPTING TO KILL ANOTHER.—Where 
the accused, under circumstances making the killing manslaughter, 
if effected, in attempting to kill one by accident killed another, 
against whom accused had no malice, such killing would not be 
more penal than that intended; and it was error to instruct the 
jury that ‘* though the killing of the deceased was altogether unin- 
tentional, and defendant would have been guilty merely:of man- 
slaughter had he killed the party he was attempting to kill, yet he 
was nevertheless guilty of murder.”’ 
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APPEAL from Hill. Tried below before the Hon. F. P. 
Wood. : 
William Ferrell was indicted for the murder of Miss 
Martha Gray. The facts, as detailed by the testimony, 
-are that on the 26th of May, 1874, in Hill county, Fer- 
rell and one Henry Parton went to a grocery, five miles 
distant from Mrs. Gray’s, where Ferrell and wife lived, 
Mrs. Gray being his mother-in-law. They returned late, 
drinking on their way five or six times, Ferrell once 
losing his saddle-bags, which were picked up by Parton; 
Ferrell talking much, and saying he would kill a man 
before next day; reaching Mrs. Gray’s, Ferrell tried to 
ride into the house, but was prevented by his wife; he 
then called for “the d d old woman—he intended to 
kill her:” he dismounted, went into Mrs. Gray’s room, 
and employed himself some time beating her bed; coming 





out and going through a passage-way he found a hoe— 
broke the handle across a table, and taking a piece of the 
handle, about two and a half feet long, went to the door 
of another room, where [ke Gray and one Scroggins were 
sleeping, and called for Ike; Ike pacified Ferrell, who 
then commenced calling for Scroggius; Scroggins by this 
time had put on his clothes, and Ferrell, still calling for 
Scroggins, said, ‘Come out, God d n you, ’m going 
to kill you before sun-up.”” Scroggins tried to pacify 
him, but he still kept cursing and threatening; Scroggins 
attempting to go out by a low door, (only four feet high,) 
the only exit from the room, Ferrell struck at him (Scrog- 
gins) as he reached the door with the piece of hoe-handle 
and struck the top of the door. Scroggins then sprang 
upon Ferrell, pushing him with one hand and stabbing 
him with the other, using a small pocket-kuife. They 
both fell together. Scroggins kept stabbing him as fast 
as he could, Ferrell trying to catch his hands. Ferrell’s 
wife interposed, and tried to pull Scroggins off; Scroggins 
noticing her, sprang to his feet and ran as fast as he could. 
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Ferrell received eleven stabs, inflicted by Scroggins, none 
of greater depth than a quarter of an inch, except two, 
which were about half an inch deep, and none at all dan- 
gerous. Aided by his wife, Ferrell went into his room, 
but at once got a gun, returned to the door, and seeing the 
deceased, Miss Martha Gray, exclaimed, ‘ Ill save one of 
you!” and fired, the shot taking effect, from which she 
died two days afterwards. The mother of deceased testified 
that her daughter, when conscious of death, said she knew 
Ferrell had shot her by mistake. 


given in the 


o 


The charge of the court is sufficiently 
opinion. 

The jury found a verdict of guilty of murder in the first 
degree, with the death penalty. 

Motion for new trial overruled, and defendant appealed. 


S. C. Upshaw, for appellant. 
George Clark, Attorney General, for the State. 


Moore, AssocraTE Justice.—The judgment in this case 
must be reversed for error in the instructions given by 
the court to the jury, and also for refusing to give some of 
the charges asked by appellant. 

We call special attention to only a few of the more prom- 
inent and essential of these errors to guard against their 
recurrence upon another trial of the cause. : 

The court instructed the jury, and, indeed repeats the 
proposition several times in different forms, if the defend- 
ant, Ferrell, with a sedate mind and formed design, was 
attempting to kill Seroggins or Mrs. Gray, and without 
malice towards the deceased, Martha Gray, and without 
intention or design, killed her, ‘such malice,” that is, the 
malice towards Scroggins or Mrs. Gray, ‘is carried over to 
the person killed,” and the jury should find him guilty of 
murder in the first degree. 

This proposition is in direct conflict with the decision 
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of this court in the leading case of McCoy v. The State, 
25 Tex., 33, and its uniform ruling from the adoption of 
the penal code, and the division of the offense of murder 
into two degrees. It was said by the court in the McCoy 
case, “If the formed design be not to kill the deceased or 
inflict on him some serious bodily injury, but to commit 
some other felony, the killing will not be on express malice. 
A attacking B, with malice, shoots at him, but misses him 
and kills C, against whom he owes no malice, it is mur- 
der.” But as it is not with express malice to the party 
killed, and as the court had previously said the malevo- 
lence of murder in the first degree must be directed towards 
the deceased as its object, the court unquestionably are to 
be understood to hold that in the case put the offense is 
murder in the second degree. And it seems even to have 
been a matter of some doubt with the court whether, since 
the adoption of the code, (Art. 49,) the evil design against 
the party intended to have been killed can be said as 
at common law to be carried over and imputed to the 
deceased. 

The counsel for appellant asked of the court the following 
instructions, viz: “ While intoxication is no excuse for 
crime, yet the jury must in this case take into considera- 
tion the intoxication of the defendant in determining 
whether he was in a condition to entertain a malicious 
design.”” And also, “In considering the attack, (if you 
find that any was made by the defendant on Scroggins,) 
you will take into consideration the physical condition 
of the defendant, and whether from that consideration 
he was physically unable to use the hoe handle in a 
dangerous manner.” Both of which the court refused, 
without pausing to determine whether these instructions 
were in all respects strictly accurate, or whether they 
should have been given in the precise form in which they 
were asked; for be this as it may, we think they were 
entirely sufficient to call the attention of the court to the 
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phase of the case suggested by them; and if they should 
not have been given in the precise form in which they were 
drawn, to which however we see no serious objection, such 
instructions as were appropriate and suitable to the aspect 
of the case suggested by them should have been given. 
This, however, was not done. The court not only refused 
to give the charges asked, but instead thereof instructed 
the jury “that drunkenness is no excuse or justification, 
or even palliation for crime, but must be considered rather 
as an aggravation of the offense, and you will apply this prin- 
ciple of law to this case.”’ 

The erroneous instruction given by the court, to which 
we have heretofore referred, confounding to a great extent 
the distinction between the offenses of murder in the first 
and murder in the second degree, rendered it still more 
essential, in view of the facts before the jury, that they 
should have been correctly instructed upon the points sug- 
gested in these charges asked by appellant. But as we 
have said, the court, instead of doing this, told the jury that 
the condition of the defendant at the time of the homicide, 
the result of intoxication, was an aggravation of the 
offense, and should be so regarded by the jury—thus, in 
effect, telling them if the defendant was intoxicated he 
might properly be convicted of a higher grade of offense 
than the facts otherwise required; for it will be observed 
it is the offense and not its penalty which the court tell the 
jury is aggravated by appellant’s intoxication. 

It is needless for us to say that the law of this State gives 
no warrant for any such doctrine. While intoxication is 
certainly no excuse, much less justification for crime, it is 
a startling idea that the bare fact of one’s being in this 
condition when the homicide is committed converts mur- 
der in the second into murder in the first degree, or will 
authorize if not require the jury to impose the penalty of 
death or confinement in the penitentiary for life instead of 
aterm of years. This would be directly the reverse of the 
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rule laid down by the code, and would make the fact that 
the homicide was committed when the perpetrator was 
incapable of a deliberate intention and formed design to 
take life, or do other serious bodily injury for want of a 
sedate mind, an aggravation instead of a mitigation of the 
heinousness of the offense. 

The correct rule upon the subject is that, although 
drunkenness neither aggravates nor excuses an act done 
by a party while under its influence, still it is a fact which 
may affeet both physical ability and mental condition, and 
may be essential in determining the nature and character 
of the acts of the defendant as well as the purpose and in- 
tent with which they are done. Evidently, therefore, the 
fact of intoxication at the time the matter in question 
occurs. may be a fact of little or no significance, or of the 
utmost importance, as it may connect itself with or be 
shown by the other facts to bear upon or enter into the 
case. As mere drunkenness does not relieve a party from 
responsibility for crime, when the nature and degree of it 
does not depend upon the state and condition of the mind 
at the time of its perpetration, the fact of intoxication is 
of little or no importance in cases of this kind. 

But in the class of offenses in which criminality depends 
solely or to a certain degree upon the state and condition 
of the mind at the time the wrongful act is done, evidence 
of the state and condition of the mind, showing ability 
or inability of the mind to form, or entertain a sedate and 
ordinate criminal design, is certainly of the most vital im- 
portance. (People v. Eastwood, 4 Kern., 392; Bish. Cr. 
Law, 300, et seq.) 

If the testimony shows the killing is upon an antecedent 
grudge or pre-existing malice; that it is the result of a 
sedate, deliberate mind and formed design not engendered 
in an intellect clouded and confused by the fumes of liquor, 
or where the deceased, though slain by his assailant while 
the latter is under the influence of liquor, if it appear that 
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it was taken merely to nerve himself to carry into execu- 
tion his preconceived purpose, the fact of intoxication is of 
no importance, unless it aids to show more fully and dis- 
gn in furtherance of which it 


tinetly the pre-existing desig 
has been used. But where there is no evidence of pre- 
meditation or any reason to suppose that the act done is 
not the result of a design formed, as far as the mind may 
be capable of forming a design while in a state of intoxi- 
cation to such an extent as to be incapable of cool reflec- 
tion, the fact of intoxication is then of the utmost import- 
ance; for if it is clearly shown that the purpose to take 
life had its inception and was carried into effect while the 
defendant is in a state of mental confusion, whether from 
drink or other cause, which renders him incapable of calm 
reflection or of forming a deliberate design to take life, 
the offense committed cannot be murder in the first degree. 
(Farver v. The State, 42 Tex., 265.) 

It would be improper for us to discuss the facts or ex- 
press an opinion as to the degree of appellant’s offense, if 
any, had he killed Seroggins instead of Martha Gray, to- 
ward whom, as fur as we ean see from the record, he 
entertained no animosity whatever. But there can*be no 
question, if Scroggins had been the victim of the fatal shot 
instead of the unoffending party upon whom it took effect, 
there are phases of the case upon which it would have 
been.proper for the court to have instructed the jury. on 


law of manslaughter. From which it follows, as we 


the 
think, that the eourt erred in refusing to give the charge. 
asked by appellant, to the effect that, if appellant would 
have been guilty of manslaughter only had he killed Scrog- 
gins, if he shot the deceased, believing at the time that he 
was shooting Scroggins, he was only guilty of the offense 


ot 


“manslaughter. Instead of giving this charge, however, 
the court instructed the jury, though the killing of Martha 
Gray was altogether unintentional, and defendant would 
have been guilty merely of manslaughter had he have 
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killed Scroggins, he was nevertheless guilty of murder in 
thus unintentionally killing the deceased. " 

This instruction is evidently predicated in part at least 
upon article 49 of the penal code, which reads as follows: 
“If one intending to commit a felony, and in the act of 
preparing for or executing the same, shall, through mis- 
take or accident, do any other act which, if voluntarily 
done, would be a felony, he shall receive the punishment 
affixed by law to the offense actually committed.”’ 

The offense actually committed was the killing of Martha 
Gray. But upon the supposition on which the proposed 
instruction was asked, this was unintentional and by mis- 
take. What, then, is the offense actually committed when 
the fatal blow, had it taken effect upon the party against 
whom it was aimed, would have been manslaughter, by 
accident and mistake and without criminal carelessness 
falls upon another party in no way connected with the 
combatants? for it is the punishment affixed by law to 
this offense to which this article of the code has reference. 

It would be a misconstruction ‘of the code, and to lose 
sight of its spirit and purpose to say, because proof of a 
voluntary homicide unexplained by facts or circumstances 
of justification, excuse, or mitigation, authorizes the infer- 
ence that such killing is with malice aforethought, and is 
therefore murder; that a homicide by accident or mistake 
in the perpetration of some other felony, but when there 
is no malice in fact, and from the defendant’s condition of 
mind none can be implied by law, is to be punished as a 
vuluntary homicide upon malice. To do so would not be 
to inflict the punishment fixed by law to the offense actually 
committed, but to impose ‘that attached to a voluntary 
homicide, with malice, to an involuntary one as to which 
malice cannot be inferred in fact or implied by law. 

The code says the party doing the act shall receive the 
punishment affixed by law to the offense actually committed, 
as if he had voluntarily committed the felony actually per- 
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petrated. It was mainly, it is believed, the purpose of the 
framers of the code to mitigate by this article the harsher 
rule of the common law, under which, in many instances, 
a party may incur a severer penalty than would be inflicted 
for the act done by the malice of the act intended, being 
imputed or carried over to the offense actually committed ; 
whereas by the construction given to it in the court below 
in this case, if correct, it increases instead of mitigating 
the stringency of the common law; for at common law, 
upon the facts on which the charge in question was asked, 
the killing would unquestionably be only manslaughter. 
(See 1 Bish., Cr. L., sec. 412, note 3, sec. 416; 2 Arch. Cr. 
Prac. and PI., 6th ed., p. 217-4-5, and notes.) 

The intent with which an act is done is the essence of 
the crime. Here the felony intended, if committed, would 
have been manslaughter. The act done is the uninten- 
tional homicide of a different person from the one intended, 
but without malice, and while the mind is under the in- 
fluence of passion. The act assigned and that done were 
both homicides. That intended was voluntary and with 
intent to take life, which, if carried into effect, would have 
been manslaughter. The homicide actually committed was 
- involuntary and without intent to injure the party slain. 
And unless we can say that the absence of guilty intent is 
immaterial, and that it was the purpose of the code to 
measure the penalty by the result of the act without any 
regard whatever to the intent prompting it, we must, we 
think, conclude that the offense actually committed is not 
more penal than that intended. But the degree of guilt 
must unquestionably be determined and measured by the 
intention coupled with the act resulting from thé effort to 
give effect to this intention. And where the intention and 
the act resulting from it are precisely the same, whether 
the fatal shot takes effect upon the party for whom it was 
aimed or on some one else, the guilt, it would seem, should 
be the same, exeept where there is intent to kill, or express 


ne 
































4 





aeRO NA A IO I OT A TOE ETON ATED OT IRE ALE 5 RA 





512 Mitcuett v. Tue State. [Austin Term, 


Syllabus. 


malice, for, as we have already said, it is only murder in 
the first degree, under the code, where there is express 
malice towards the party killed. 

In what is here said we are to be understood as refer- 
ring exclusively to cases, like the present, where the offense 
intended and that committed are precisely similar in their 
character. We have no reference to cases where the two 
acts are entirely distinct in legal character and incidents; 
as, for example, where, in an attempt by a robber to blow 
open a safe, he should unintentionally burn the house, or 
unwittingly commit a homicide. 

There are other errors in the charge; but as we have 
had oceasion during the present term to comment on 
instructions of a similar character, it is unnecessary for us 
to do so again. 

The judgment is reversed, and the cause remanded. 


REVERSED AND REMANDED. 


Netson MitcHewyi v. THe Strate. 


1. CHANGE OF VENUE.—It is not error to overrule a motion for change 
of venue where the statute has not been complied with and where 
no injustice appears to have been done the defendant. 

2. PRACTICE IMPANELING JURY.—It is not error to allow the district 

. attorney to withdraw his acceptance of a juror for grounds discovered 
since taking the juror and before the jury is complete, and which 
disqualify the juror. 

3. SAME.—It is proper in a capital case to require the parties to pass upon 
each juror as called. 

4. CALLING CASES IN THEIR ORDER.—This rule does not obtain when 
w case has been set for a day certain and a special venire ordered for 
that day. , 

5. CHALLENGE TO THE ARRAY.—It is not a cause of challenge to the 
array that some jurors of a large venire are incompetent, there being 
no other evidence of unfairness on the part of the officer summoning 

the venire. 
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Statement of the case. 





AppgaL from [Iood. Tried below before the Hon. A. J. 
Hood. 

During the March term, 1874, of the District Court of 
Hood county, on 28th March, and after the grand jury 
had been discharged, N. Mitchell and others, called the 

Mitchell party, pursued from the county seat and assaulted 
 Jsaac Truitt and his two brothers, and succeeded in killing 
two of the Truitt brothers. The district judge ordered 
the reassembling of the grand jury, and on 31st March 
they presented an indictment against Nelson Mitchell, W. 
J. Owens, William Mitchell, M. Graves, D. A. Shaw, and 
Jefferson Mitchell, for the murder of Isaac Truitt and 
Samuel Truitt. 

Exceptions were urged to the indictment because of the 
reassembling of the grand jury after they were discharged 
for the term. The exceptions were overruled. 

Nelson Mitchell and Owens filed an affidavit alleging the 
existence of so great prejudice in the county against them 
as to prevent a fair trial, but that persons could not be 
induced to make affidavit of the existence of such preju- 
dice; asking process for certain persons, residents of the 
county, who affiants believed would testify to the existence 
of such prejudice; asking a change of venue. 

The court had the persons named in the affidavit brought 
before the court, and they testified (as the record states) 
“that defendants could have a fair and impartial trial in 
Hood county, and that there was no prejudice or combina- 
tion in Hood county against defendant Nelson Mitchell,” 
upon which examination the court refused to change the 
venne. . 

The cause was called for trial on Thursday of the second 
week of the November term, 1874, whereupon the defend- 
ant objected to the action of the court in calling the cause 
out of its regular order on the docket, there being other 
cases undisposed of before it. The court on the first day 


of the term had ordered a venire in the case for sixty jurors 
33 
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returnable on the second Thursday of the term, and the 
defendant had been served with a copy of the venire six 
days before the case was called. The court overruled the 
objection and proceeded with the trial. 

The defendant thereupon moved to quash the venire, 
because eight of the jurors summoned had been on a venire 
summoned at a previous term of the court to try D. A. 
Shaw, jointly indicted with defendant, which motion was 
overruled. 

When the first name upon the venire of sixty men was 
called, and after the juror had qualified himself as a com- 
petent juror and the State had accepted him, and the juror 
was. turned over to the defendant, the defendant at the 
time refused to pass upon the juror, because the State had 
' not accepted and tendered him a full panel of twelve jurors. 
This objection the court overruled and compelled defend- 
ant to pass upon the juror. 

After four jurors had been selected of the said venire 
and there being fifty untried, the court adjourned until 
one o’clock p. m., and on the meeting of the court the 
district attorney presented the affidavit of one Fletcher 
Ford, that in July preceding he had heard L. W. Murray, 
one of the four jurors who had been accepted, say that he 
“wanted to get upon the jury to try Nelson Mitchell; that 
he was guilty, and that he (Murray) wanted to hang him.” 
Whereupon the court, the defendant and his counsel being 
present, announced that the juror would be set aside with- 
out prejudice to either party should the parties assent. 

To this the district attorney agreed, but the defendant 
would not consent. Thereupon the court permitted the 
district attorney to withdraw his acceptance of Murray as 
‘a juror and challenge him on the part of the State, thus 
leaving three jurors instead of four; and the call of the 
jurors upon the venire proceeded: to all which the de- 
fendant excepted. : 
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The defendant objected to the exhibition ‘in evidence of 
the clothing worn by the murdered men when.kiiled. 

The facts are substantially as given in the case of Shaw 
v. The State, supra. 

The jury returned a verdict of murder in the first degree, 
fixing the penalty at death. 

Motions in arrest of judgment and for new trial were 
overruled, and defendant appealed. 


No brief for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Moors, AssocratTe J ustice.—Most of the questions pre- 
sented for our consideration by this record have been fully 
examined and determined by the court in the case of Shaw 
v. The State, which was decided at an earlier day of the 
present term. It is unnecessary, therefore, for us to dis- 
cuss them again. There are, however, a few points pre- 
sented in this case, which were not in that case, upon 
which it is proper that we shall express our views. 

1. It is said the court erred in refusing to change the 
venue. If appellant has the slightest grounds for com- 
plaint of the action of the court on this account it is not 
shown. Whether required to do so or not, the court called 
before it and examined the persons suggested by appellant 
in his motion to ascertain whether there was such preju- 
dice against him in the county of Hood, where the case 
was pending, as to prevent him from having a fair and 
impartial trial. On hearing the testimony thus elicited 
the court refused to change the venue. The evidence upon 
which this ruling was made not being before us, we must 
presume that it was correct. 

2. We can see no ground for appellant to complain of 
the action of the court permitting the district attorney to 
withdraw his acceptance’ of the juror, and standing him 
aside on a peremptory challenge by the State, who was 
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shown to have expressed a design to get upon the jury so 
as to convict appellant and impose upon him the penalty 
of death. The facts alleged in the affidavit impeaching 
‘his qualification and fitness as a juror in the case were 
neither explained nor denied. Under the circumstances 
disclosed in the record it was not only within the discre- 
tion of the court, but it was its duty, to have purged the 
jury, not then completed and finally accepted, by standing 
aside a party who. by his own admissions was shown to be 
disqualified and wholly unfit to be a member of it, and 
who must have gotten upon the jury through perjury to 
accomplish a sinister purpose of some kind. Whether the 
statement made before his selection as a juror was a candid 
expression of his opinions and wishes, or let his purpose in 
making them have been what they may, they show beyond 
all question that he was unfit to sit as a juror in the case, 
and it was due to the defendant as well as to the proper 
administration of the law that he should have been removed 
from the jury. The court was not bound to suffer the case 
to proceed after being informed of a fact from which it was 
evident, if the jury was organized without excluding from 
it this objectionable party, his presence would taint any 
verdict which might be returned. And ifthe verdict should 
. be in favor of the State, it would be its duty to grant a new 
trial. No injury is shown to have resulted to appellant 
from the action of the court. He is not shown to have 
exhausted his challenges, nor does it appear that the jury 
was not completed from the original venire. 

8. The court did not err in its requiring the jurors to be 
passed upon and accepted or rejected as they were called. . 
(See Torbach v. The State, supra, 245.) 

4. The action of the court touching the competency of 
Du Vall as a juror, assigned as one of the grounds fora new 
trial, is not shown by the record. It needs, therefore, no 
comment. 

5. Appellant has no ground to complain because of the 
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calling of his case out of the order in which it stood upon 
the docket. In cases such as this, it is the duty of the 
court to cause a special venire to issue for summoning not 
less than thirty-six nor more than sixty persons from whom 
the jury is to be chosen. (Paschal’s Dig., art. 3016.) 
This necessitates the fixing a particular day for the return 
of a venire, and the trial of the case. And it is right and 
proper that the case should be taken up on the day thus 
fixed for its trial, whether it has been then reached upon 
the regular call of the docket or not. 

6. The motion to quash the venire was properly over- 
ruled. The objection to it went at most merely to their 
competency as jurors of some of the parties summoned. 
If the venire could be quashed on this ground, it would be 
extraordinary to find one free from objection. An objec- 
tion of this kind may no doubt be addressed to the discre- 
tion of the court. And should so large a number of dis- 
qualified parties be returned upon the venire as probably 
to deprive the defendant of the opportunity of selecting a 
fair and impartial jury the court, in the exercise of its 
discretion might and would, no doubt, on motion of the 
defendant, quash it and cause a new venire to be issued. 
In the absence of anything in the record showing the con- 
trary, we must presume the action of the court overruling 
the motion was correct. 

We have endeavored to give all questions brought before 
us by this record that patient and thorough examination 
which the nature of the case and serious result which our 
action on it must induce. But after doing this we are 
forced by a solemn sense of official duty to the conclusion 
that there is no error disclosed in the record which would 
warrant a reversal of the judgment. 

The judgment is affirmed. 

AFFIRMED. 
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Tue State v. Witson Huaaes. 


INDICTMENT—OFFERING BRIBE TO WITNESS.—An indictment which 
charges that defendant, knowing A. B. to be a witness, offered him 
five dollars and property to the value of ten dollars to secrete him- 
self and be absent from the District Court at the April term, 1874, 
and not be a witness before the grand jury at that term of the court, 
nor a witness against the defendant at the District Court at said 
term, does not charge the offense of offering to bribe a witness under 
art. 1934, Paschal’s Dig. 


ApPEAL from San Saba. Tried below before the Hon. 
E. B. Turner. 

The indictment in this case was evidently intended to 

charge the offense of offering to bribe a witness, which 
offense and its penalty is set forth in art. 310a of the Penal 
Code. ; 
There was no charge in the indictment that Brown, to 
whom the bribe was offered, had been served with process — 
as a witness in a cause, or that he was offered a bribe to 
disobey a subpeena or other legal process, or to avoid the 
service of the same by secreting himself. Exceptions to 
the indictment were sustained, and the State appealed. 


: George Clark, Altorney General, for the State. 


Reeves, Associate Justice.—The article of the Criminal 
Code under which this indictment was found reads as fol- 
lows: ‘“‘If any person shall bribe, or offer to bribe, any 
witness in any case, either civil or criminal, to disobey a 
subpeena or other legal process, or to avoid the service of 
the same by secreting himself, or by any other means, he 
shall be punished by confinement in the penitentiary not 
less than two nor more than five years.” Paschal’s Dig., 
art. 1934. ; 

We have been referred to no other provision having any 
relation to the offense charged in the indictment. 
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In general, it is sufficient if the indictment follows the 
statute or describes the offense with substantial accuracy. 
Can it be said that this indictment is sufficient in this 
respect? We think not. 

Article 1605 Paschal’s Digest declares that no person 
shall be punished for any act or omission as a penal offense, 
unless the same is expressly defined and the peaany affixed 
by the written law of this State. 

The acts charged in the indictment as having been com- 
mitted by the defendant do not constitute the offense as 
expressly defined by the article of the code under which it 
seems the indictment was found. It is not charged that the 
defendant offered to bribe the witness to disobey a sub- 
pena or other legal process, or to avoid the service of the 
same by secreting himself, or by any other means, and that 
he thus committed the offense defined by the code; but 
the charge is that the defendant, knowing Brown to be a 
witness, offered him five dollars and property to the value 
of ten dollars to secrete himself and be absent from the - 
District Court at the April term, 1874, and not be a wit- 
ness before the grand jury at that term of the court, nora 
witness against the defendant in the District Court at said 
term. 

It cannot be said that the acts here charged are expressly 
defined as a penal offense hy the written law, and without - 
being so defined such acts cannot be punished as an offense. 

There was no error in sustaining the motion to quash, 
and the judgment is affirmed. 

AFFIRMED. 








Frank LANCASTER V. THE STATE. 


1, INDICTMENT—GAMING.—An indictment charging that defendant did 
‘“*keep and exhibit a gaming bank called monte for the purpose of 
gaming”’ is not bad for duplicity. 
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2. INDICTMENT.—Where an indictment charges conjunctively acts con- 
stituting the offense which are stated disjunctively in the statute, it 
is not bad for duplicity when the same statute makes the two acts, 
each connected with the same transaction, indictable; each act is 
considered as representing a stage in the same offense. 

AppeAL from Lee county. Tried below before the Hon. 

I. B. McFarland. 


George Clark, Attorney General, for the State. 


Roserts, Cuter Justice.—The indictmeut charges that 
the defendant did “ keep and exhibit” a gaming bank called 
monte for the purpose of gaming. It was excepted to as 
being double, inasmuch as the code makes it penal to 
‘keep or exhibit” such a gaming table. The court over- 
ruled the. exception. 

On the trial the same defense was attempted to be made 
by introducing an expert who stated that keeping and ex- 
hibiting monte were different things entirely; and by way 
of explaining the difference said that “a man means by 
keeping a gaming bank turning up the deuce,” and “by 
exhibiting a gaming bank the keeping of the same for the 
purpose of securing betters.” It does not follow, however, 
that the legislature designed to make such a distinction in 
the use of the words ‘‘ keep or exhibit.” They have not 
sought to keep up with the terms of art known peculiarly 
to adepts and experts in gaming. Nor have courts and 
juries practically adopted such a construction of the terms 
of the law. 

Justice Willie stated the legal proposition as applicable 
to this case very briefly and clearly in the case of Phillips 
v. The State, 29 Tex., 233: 

‘The indictment charges conjunctively acts constituting 
the offense which are stated disjunctively in the statute. 
This is always proper and allowable where a statute makes 
two or more distinct acts, connected with the same trans- 
action, indictable, each one of which may be considered 
as representing a stage in the same offense.” 
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Such is the legal meaning and relation of the words 
keep and exhibit, when applied to a monte bank kept or 
exhibited for the purpose of gaming. ‘Other points need 
not be noticed. 

AFFIRMED. 





Tue Strate v. Frank Sims, 


INDICTMENT.—It is a fatal defect in an indictment to omit the words 
‘against the peace and dignity of the State” in the conclusion, and 
this whether specially excepted to in the court below or not. 


AppraL from Caldwell. Tried below before the Ion. 
John P. White. ' 


George Clark, Attorney General, for the State. 

The indictment in this cause sufficiently charges an 
offense against the law, (Fain v. The State, Tyler Term, 
October 22, 1874; State v. McCracken, 42 Tex., 383; (but 
it does not conclude “against the peace and dignity of the 
State.”’ (Cons., art. V,sec. 15; Paschai’s Dig., art. 2863.) 

_ This is matter of form only, (Paschal’s Dig., art. 2864,) 
which defendant might have availed himself of on excep- 
tion, but not for the first time in this court. (See art. 
2977, as to amendments; Matthews v. State, Tyler Term, 
1874. 


Rozerts, Cu1er Justice.—The indictment omitted the 
conclusion required by the constitution, to wit, ‘against 
the peace and dignity of the State.” It was excepted to, 
and was set aside by the court, but not on that ground. 
That is not one of the exceptions to matters of substance 
specified in the Code of Criminal Procedure. In the case 
of The State v. Durst it is said, “the courts have no 
authority to dispense with that which the constitution 
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requires”’ in sustaining an exception of this kind made to 
an indictment. (7 Tex., 74.) It has been held to be a 
fatal defect, whether specially excepted to or not. (The 
State rv. Lopez, 19 Mo., 254; The State v. Pemberton, 30 
Mo., 376.) 

It is an objection to the indictment so obvious that if 
we were in doubt about sustaining it under our code it 
would be useless to send it back to be made in the court 
below. 

AFFIRMED. 





George Buacksurn v. THE State. 


PRACTICE—T'RIAL.—Defendant was indicted for rape. When the case 
was called, the district attorney, with the consent of the court, aban- 
doned the prosecution for rape, and announced that he would ask a 
conviction only for an assault with intent to commit rape. Defend- 
ant objected to going into trial at once, on the ground that he had 
relied on the one day given him by law after service of the special 
venire in which to complete his application for change of venue, 
said application being already prepared and sworn to by one wit- 
ness, and two others having agreed to come into town when noti- 
fied and qualify thereto. The court overruled his motion to postpone, 
and he was forced into trial: Held, That the right of the district 
attorney thus to suddenly change the whole proceedings in the trial 
of a capital case, and put the defendant, without notice, upon trial 
for the lower grade, against his consent, and without giving him the 
time reasonably necessary to perfect his motion for a change of venue, 
even with the sanction of the district judge, cannot be recognized. 





Appral from Goliad. Tried below before the Hon. D. 
D. Claiborne. 


Lane § Payne, for appellant. — 


A. J. Peeler, Assistant Attorney General, for the State. 
The whole of counsel’s argument seems to be based upon 
a misapprehension, viz: that the district attorney, with the 
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permission of the court, dismissed under article 3006 the 
‘criminal action” entirely. This was not done directly, 
nor was it indirectly accomplished by the election of the 
district attorney not to prosecute for the higher offense. 
The propriety of stating to the court that the prosecution 
as to the “rape” would not be pressed, was to save the 
necessity for a special venire, and is in accordance with 
practice. It is a practice to be encouraged on account of: 
its fairness to the accused; he knows then exactly what 
he is called upon to meet. 

In the motion for new trial it is not alleged that the 
verdict was contrary to the law or evidence. The points 
noticed are the only questions in the case. 


Roserts, CureFr Justice.—We understand from the bill 
of exceptions and the recital in the judgment, that the dis- 
trict attorney did not design to dismiss the indictment, 
but to dictate authoritatively that he would not proceed 
against and claim a verdict against defendant for the 
higher grade in the offense, which was capital, and so it 
seemed to be regarded by the court and the defendant’s 
counsel. Upon such announcement by the district attor- © 
ney, with leave of the court granted, he claimed the right, 
upon the case being reached in the regular call of the 
docket, to put the defendant upon trial forthwith, against 
the protest and without the consent of the defendant, 
there having been no venire issued for jurymen to appear 
for the trial of that capital case at that day or any other 
day set. 

The defendant claimed to have time to complete an ~ 
application for a change of venue, which had been written 
out and sworn to by the defendant, supported by one wit- 
ness, and expected to be supported by two others a few 
miles in the country, who had promised to come and join 
in the affidavit upon being sent for, for which defendant 
would have had ample time if the venire had been served 
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on him one day, or if he had then been allowed half the 
day to send. for them. 

The court sustained the action of the district attorney 
and required the defendant forthwith to go to trial, and he 
was convicted for an assault with intent to commit rape, 
it being on an indictment for rape in the ordinary form in 
one single count. 

We do not recognize the right of the district attorney 
by a motion thus made to suddenly change the whole pro- 
ceedings in the trial of a capital case, without and against 
the consent of the defendant, and put the defendant, with- 
out notice, upon trial ‘for the minor grade of the oflense; 
nor can we under the law recognize the right of the Dis- 
trict Court to sanction any such proceeding and require 
the defendant to go into the trial against his consent, with- 
out giving him the time reasonably necessary to perfect his 
motion for a change of venue, which he would have had 
but for the change in the mode of trying the capital cause. 

Our code provides for the issuing of a venire on motion 
of the district attorney in every capital case requiring not 
more than sixty persons to appear at the court on a par- 
ticular day named, there to attend to form a jury in said 
cause. (Paschal’s Dig., art. 3016.) 

And again: ‘“*No defendant in. a capital case shall be 
brought to trial until he has had one day’s service of a 
copy of the names of persons summoned under a special 
venire facias, except where he waives the right.”’ (Paschal’s 
Dig., art. 3022.) 

The code also provides that “ where a prosecution is for 
an offense consisting of different degrees the jury may find 
the defendant not guilty of the higher degree, (naming it,) 
but guilty of any degree inferior to that charged in the 
indictment.” (Paschal’s Dig., arts. 2156, 2191, 8095, 3096.) 

These are the articles relating to the matter, and we find 
nothing in them to warrant such proceedings. 

There is another provision which relates to the dismis- 











Newman v. Tue Srate. 





Syllabus. 





sion of a prosecution, as follows: “ The district attorneys 
may, by permission of the court, dismiss a criminal action 
at any time.” (Paschal’s Dig., art. 3006.) 

We do not understand this to authorize the district 
attorney, even with the consent of the court, to simply . 
indicate that he will not prosecute the defendant for the’ 
higher grade of the offense, and thereby change the whole 
mode of proceeding forthwith, without notice to or con- 
sent of the defendant, in such way as to deprive him of: 
any right or advantage that he would otherwise have. He 
‘an dismiss the whole case, with the consent of the court, 
at his pleasure. 

Ilaving examined into the facts of the case we find the 
real issue on the merits of the case to be, whether the de- 
fendant intended to accomplish his desire by actual force 
and violence or by an urgent solicitation without carrying 
it to the extent of force, which was not specially pointed 
out in the charge. No question, however, is. made by the 
defendant on this subject, and it. need not be further 
noticed. 

REVERSED AND REMANDED. 





Ep. Newman v. Tue Strate. 


1. GRAND JuRY.—The District Court may order the grand jury to 
reassemble after it has been discharged for the term, but cannot 
order the issuance of a-venire to enable the sheriff to select a new 
grand jury after that for the term has been discharged. 

2. CHARGE OF COURT.—On the trial of one for theft who, after being 
employed by the owner of the property to recover it, was found with 
it in his possession and alleged that he had recovered it, the jury, 
after their retirement, propounded to the court the following ques- 
tion: ‘* When a party is found in possession of stolen property, 
what weight has the proof of that fact in establishing the guilt or 
innocence of defendant?’ to which the court. responded: ** when a 

party is found in possession of property after it is recently stolen © 



















NewMaN v. Toe State. _[ Austin Term, 





Statement of the case. 





the law presumes such person so found in possession the party who 
stole it,’? &c., held, error; that the answer should have had applica- 
tion to the facts, and under such circumstances there was no pre- 
sumption against the defendant to be removed arising from the pos- 
session of the property, or which placed him under any obligation to 
explain his possession. 

3. GRAND JURY.—It seems to be the design of the code to cut off all 
objections to the organization of the grand jury unless they are 
made in the challenges allowed at the time of its organization, or 
come strictly under the motion allowed to set aside the indictment 
after it is found by the grand jury. 


AppEAL from Dallas.. Tried below before the Hon. Silas 
‘Hare. 

E. Newman was indicted for burglary in the Dallas City 
criminal court. The grand jury impaneled for the term 
was discharged on the 21st May, 1874. Afterwards, during ° 
the same term, a new grand jury was summoned by order 
of the judge and impaneled, and by it the indictment in 
this case was found. Appellant moved to quash the in- 
dictment because the same was not found by a legally-con- 
stituted grand jury. This motion was overruled. Ex- 
ceptions to the indictment were sustained as to the charge 
of burglary, but overruled as to the charge of theft. The 
property alleged to have been stolen was a watch and chain 
alleged to be worth twenty dollars, the property of Eliza- 
beth Stovall. The morning after the theft J. B. Stovall, 
the husband of Elizabeth, employed the appellant as a 
detective to find out the thief and recover the property. 
Soon after this appellant informed J. B. Stovall that he had 
recovered his watch, but that it had cost him eight dollars 
to do so. He informed him that he had deposited the 
watch with the sheriff, where it could be obtained on pay- 
ment of the eight dollars. After the retirement of the 
jury they returned into court, and submitted a question to 
the court which, together with his answer, will be found 
in the opinion. Verdict guilty, and punishment fixed at 
two years in the State penitentiary. 
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Geo. N. Aldridge and H. L. Ray, for appellant, contended, 
1. That the indictment should have been quashed, the 
same not being the act of a legally-constituted grand jury. 
2. That the answer of the judge to the question pro- 
pounded by the jury was error, citing Garcia v. The State, 
26 Tex., 210. 


A. J. Peeler, Assistant Attorney General, for the State. 

The precise question is this: can the judge, after dis- 
charging the grand jury, who had been impaneled for the 
term, impanel a new and different grand jury at the same 
term? 

No case exactly like this has come before the court. I 
find no express statatory authority for such a proceeding. 
In the case of Shaw v. State, supra, and Wilson v. State, 
82 Tex., 112, the court sustains the impaneling of the 
same grand jury. If the judge may hold special term and 
cause grand jurors to be summoned, &c., (1 Paschal’s Dig., 
art. 2802,) why may he not at the same term, if necessary, 
have a grand jurysummoned? But be this as it may, has 
the accused placed himself in a position to get the benefit 
of this objection? The order of the judge appears in the 
record. The record does not show that there was a 
challenge to the array. This is the only way in which 
the question could have been raised. (1 Paschal’s Dig., 
arts. 2830-2868; Hudson rv. State, 40 Tex., 12.) If such 
challenge had been made, a bill of exceptions would 
have been necessary. The question bere is, was the- 
grand jury “legally constituted?” And the law prohibits 
the raising of this question otherwise than by challenge 
to the array. 

The accused was notified by the venire that the grand 
Jury was impaneled to pass on his case. There was no 
excuse on his part for not raising the question in the man- 
ner. pointed out by law. 

Counsel complain of the charge of the court in answer 
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to the second question asked by the jury on the subject of 
possession of stolen property. 

This was not a voluntary charge of the court, but in 
answer to the question of the jury. (1 Paschal’s Dig., 
art. 3079, p. 528.) 

The jury, who knew best, and whose province it was to 
know and pass upon the facts, if satisfied, as we may assume 
they were, that the stolen property was found in the pos- 
session of the accused, had the right to ask the court to 
give them the law touching this matter. It is not obnox- 
ious, under the circumstances, as a charge on the weight 
of evidence. The question is, was the law correctly given? 
(See Barnes v. State, supra.) 


Roperts, Cu1eF Justice.—It has been decided at this 
term of the court that a District Court, having discharged 
the grand jury that was regularly organized for the term, 
may revoke and set aside the order, and reassemble them 
for the purpose of finding indictments. 

We kuow of no authority, either on principle or prac- 
tice, for issuing a venire to enable the sheriff to select a 
new grand jury after that for the term has been discharged. 
The law provides that the County Court shall select from 
the jury list the names of twenty good intelligent and 
practical citizens, to serve as a grand jury at the next 
ensuing term of the District Court. (Gen. Laws, 13th 
Leg., 1873, p. 82; Paschal’s Dig., art. 2816.) 

A motion to set aside an indictment shall be based on 
one of two.grounds, one of which is, “that the indictment 
was not found by at least twelve grand jurors.” (Paschal’s 
Dig., art. 2950.) If this would authorize the exception 
taken to the indictment in this case, the record of the 
order of the court below in summoning and organizing a 
new grand jury is not authenticated by being contained in 
a bill of exceptions, or otherwise, in such way as that we 
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feel authorized to act upon it in determining the question 
presented. (See also Paschal’s Dig., art. 2967.) 

It seems to be the design of our code to cut off all objec- 
tions to the organization of a grand jury unless they are 
made in the challenges allowed at the time of its organ- 
ization, or come strictly under the motion allowed to set 
aside the indictment after it is found by the grand jury. 
(Paschal’s Dig., arts. 2830, 2832, 2950.) 

We have no established precedent over the question 
songht to be raised by this exception. 

The motion for new trial set forth various grounds relat- 
ing to the finding of the jury contrary to the evidence, to 
the charge of the court, and to the misfortune of defendant 
in not getting the testimony of Lou Roberts on account 
of her sickness. 

The evidence of one witness, Mrs. Stovall, was quite 
strong that the defendant was the man who stole the watch 
and chain, somewhat shaken, however, by the aid given 
her by the district attorney in helping her at a former trial 
to point out the defendant in the court-house. The proof 
of an alibi by his associates, by whom he could be expected 
to prove it, was also reasonably full and pertinent. If he 
had also had the testimony of Mrs. Lou Roberts, it would 
certainly have tended to weaken the evidence of his identity 
by the one witness, and he was deprived of this testimony 
by her sickness after he had sent for and procured her 
attendance in time to give her testimony in court. 

' The jury, it would seem, not fully satisfied with the evi- 
dence of the identity of the person of defendant as the 
thief who took the watch and chain, returned into court 
aud propounded to the judge the question, “ when a party 
is found in possession of stolen property, what weight has 
the proof of that fuct in establishing the guilt or inno- 
cence of the defendant?” The judge, instead of telling 
them that they were the judges of the weight of that as 


well as all the other testimony, and-that he could only 
34 
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give to them the rules of law relating to the presump- 
tion which the proof of the possession of stolen property 
raised against one found in possession of it, when it applied, 
and what circumstances tended to rebut it or weaken its 
force, but that finally they must determine for themselves 
its weight under all the facts as proved in the case, pro- 
ceeded directly to answer the question by instructing them 
‘‘that where a party is found in possession of property after 
it is recently stolen, the law presumes such person so found 
in the possession the party who stole it. This presumption 
is strong or weak according to the lapse of time after the 
theft, and the nature and circumstances attending such 
possession. This presumption of guilt may be rebutted 


_by the party so found in possession giving a reasonable 


account of the manner in which he obtained possession, 
or by his proving the manner in which he obtained posses- 
sion. Whether the account he may give be reasonable or 
not is for you to determine from all the facts, and from his 
ability to explain such possession by corroborating proof.” 

This charge was given in utter disregard of, and without 
any notice of, the most important fact connected with the 
possession of the property by defendant some time after it 
was stolen, which, if it did not prevent the presumption 
from arising at all, should certainly have been noticed as 
a fact that tended greatly to qualify and remove it, which 
was, that defendant Newman, upon the recommendation 
of Long, was employed in the capacity of policeman, 
detective, or otherwise, by Stovall, in presence of his wife, 
to get the stolen property and catch the thief. He some 
time afterwards told Mr. Stovall that he had recovered one 
of the watches (which was not the one in the indictment) 
and a small part of the chain, and deposited them with the 
sheriff for Mr. Stovall to get them upon paying eight dol- 
lars, which amount he said it had cost him to get that 
much of the property. The true question was, what was the 
presumption as to his guilt, arising out of his possession, 
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while acting as the agent of the owner in the recovery of 
the stolen property, and not the abstract question as pro- 
pounded by the jury. And if such abstract question, not 
applicable to the evidence in the case, is asked by a jury, 
the judge is not bound to answer it; or if he does answer 
it at all he should shape his charge in reference to the 
evidence before the jury just as he would have done upon 
his original charge, so as to be an answer to the question’ 
in reference to the case, and not abstractly leaving the 
jury to give the construction to it as an answer applicable 
to the case before them. 

Suppose A, who has had a horse stolen from his stable, 
employs B to pursue the thief and recover his horse for 
him, and B undertakes the business, and some time after- 
wards B places the horse in a livery stable and tells A that 
he can get the horse there by paying eight dollars, which 
amount it has cost him to recover the horse for him; B is 
not asked for any explanation as to how or from whom he 
got the horse, or about where or who is the thief that stole 
him: now, is the possession of the stolen horse by B, who 
is the agent of A to recover him, a fact from which the 
presumption arises that B is the person who stole the 
horse? Certainly not; for his possession is prima facie 
legal, as agent of the owner. He may be proved to be the 
thief by other evidence, in connection with, his possession, 
which removes its prima facie legality, but certainly not by 
the force of the presumption alone of his possession of the 
stolen property. In such case there is no presumption 
against him to be removed, or which places him under any 
obligation of explaining his possession or how he obtained 
it; and if he is not asked about how or from whom he 
got it his silence amounts to nothing. | 

We are of opinion that this charge of the court was, in 
this respect, well calculated to mislead the jury by allow- 
ing the defendant’s possession to have the full weight of 
the presumption against him, just as though he had not 
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been employed as the agent of the owner to recover the 


property. 
REVERSED AND REMANDED. 





Tue State v. R. C. Bure. 


PERJURY—EVIDENCE.—When a conviction is sought on the trial of 
one charged with perjury on the testimony of one witness and cor- 
roborating evidence, the corroborating evidence must corroborate 
material testimony adduced by the State in support of the charge, 
and not testimony in regard to some distinct and immaterial matter. 


Apprat from Collin. Tried below before the Hon. Silas 
Hare, Judge of Criminal District Court of McKinney. 

R. C. Buie was tried and convicted in the Criminal Dis- 
trict Court for the city of McKinney, for perjury, alleged 
to have been committed in an affidavit made by him in aid 
of an application for the continuance of a cause in which 
one Henry Buie was charged with murder. The con- 
tinuance was sorght on account of the absence of Robert 
Anderson, a witness for the defense, for whom an attach- 
ment bad issued. That portion of the affidavit in regard 
to which perjury was charged is as follows: ‘*Affiant, with 
the deputy sheriff, proceeded to the house of witness, 
Robert Anderson’s father, where said witness resides, to 
wit, in Kaufman county, for the purpose of executing 
said attachment, and conveying said witness to the town 
of McKinney, but that they found Robert Anderson so ill 
that he could not be removed by any kind of conveyance. 
Affiant further says that the said deputy sheriff retained 
said writ of attachment, and did. not return the same to 
affiant; that affiant then returned back to this court, where 
he arrived this morning about 84 o’clock a. m. Affiant 
further states that one Dr. McGee, who was the physician 





Tue State v. Bore. 





Opinion of the court. 





attending on Robert Anderson, informed affiant that the 
said witness could not be removed.” 

The facts of the case, and so. much of the lengthy charge 
as is material to a proper understanding of the opinion, 
will be found in it. 


Throckmorton, Brown & Brother, for appellant; contended 
that the court committed error in instructing the jury to 
the effect that they might consider the falsity of the state- 
ment in the affidavit, as to what Dr. McGee said, “in so 
far as it may corroborate or substantiate the statements 
herein charged to be material,” and in refusing to give a 
charge asked by the defendant, in substance, that the 
falsity of one charge could not be regarded in determin- 
ing defendant’s guilt or innocence upon another charge, 
citing Greenl. Ev., vol. 1, § 257; Rex v. Hughes, 1 C. & 
K., 519. 


George Clark, Attorney General, for the State. 


Devine, Associate Justice.—The defendant was con- 
victed of perjury in having sworn falsely in an affidavit in 
aid of Henry Buie, for a continuance, in a case where 
Henry Buie stood charged with the crime of murder. 
Appellant, in the indictment in this case, was charged 
with having in said affidavit sworn falsely to his having 
gone with the sheriff of Kaufman county to the house of 
Garland Anderson, the father of Robert Anderson, a wit- 
ness, for whom an attachment had issued from the Crim- 
inal District Court of McKinney county to compel the 
attendance of the witness, Robert Anderson, to give evi- 
dence in the cause wherein Henry Buie stood charged 
with murder, and with having sworn that the witness, 
Robert Anderson, was found by the sheriff of Kaufman 
county and himself to be “so ill that he could not be re- 
moved by any kind of conveyance,” and with having fur- 
ther falsely stated in said affidavit “that one Dr. McGee, 
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who was the physician attending upon Robert Anderson, 
informed affiant that said witness could not be removed.” 

The six bills of exceptions taken by appellant, with the 
exception of the two last, are not considered material. No 
error is perceived in the admission of the matters in evi- 
dence referred to in exceptions numbered 1, 2, 3, and 4; 
the evidence was admitted evidently, and we believe prop- 
erly, to show the materialty of the matter contained in the 
affidavit embracing the perjury charged. 

The first assignment of error is that ‘the court erred in 
overruling motion to quash the indictment.” 

The indictment contained all the requirements of the 
statute, and fully apprised the defendant of all that he 
was required to defend against. There was no error in 
overruling the exceptions to the indictment. 

The sixth assignment of error embraces exception num- 
ber five, taken to the admitting in evidence, over the ob- 
jections of defendant, the statements of Dr. McGee “that 
,he was not at the time stated the attending physician 
of Robert Anderson, and that he did not tell defendant 
that said Robert Anderson was too sick to come from 
Kaufman county to the town of McKinney as a witness” — 
the grounds of the objection being that the facts to be 
shown by the witness were immaterial matters and irrele- 
vant to the issue. The conversations with Dr. McGee, 
stated by witness in his affidavit, were immaterial matters, 
and their contradiction by the witness did not tend to 
prove the charge sought to be maintained by the State; 
they were not only immaterial to the issue and wholly 
irrelevant, but by showing defendant to have been guilty 
of this falsehood in his affidavit, had a strong tendency to 
lead the jury, in connection with other evidence, to a belief 
in appellant’s guilt on the main issue. 

The seventh assignment of error includes bill of excep- 
tions number six to the alleged errors in the charge of the 
court. In paragraph number three of the charge to the 
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jury, the judge informed them that the statement of de- 
fendant going with the sheriff of Kaufman county to the 
house of Garland Anderson to serve an attachment to 
bring the witness, Robert Anderson, before the court, and 
the statement that the witness, Robert, was so ill that he 
could not be moved by any kind of conveyance, were ma- 
terial, and if falsely sworn to would constitute perjury as. 
charged in the indictment; but that the statements of con- 
versation by defendant with Dr. McGee were not of suffi- 
cient materialty, if false, to constitute, in this case, perjury, 
and then informed the jury that they could consider the 
truth or falsity of this immaterial conversation with McGee 
as corroborating evidence to prove the truth or falsity of 
the material statements in the affidavit charged as pending 
against defendant. In this the court erred. The corrobo- 
rating evidence necessary to support a witness must be cor- 
roborative of the material evidence adduced by the State 
in support of the charge against the accused, and not evi- 
dence to an entirely distinct and immaterial matter. 

The eleventh assignment of error, that “the verdict is 
contrary to law and to evidence, and is without evidence 
to support it,” is sustained by an examination of the evi- 
dence. , 

Article 657 of the Code of Criminal Procedure (Pas- 
chal’s Dig., art. 3122) declares that ‘‘in trials for perjuries 
no person can be convicted, except upon the testimony of 
two credible witnesses, or of one credible witness, with 
strong corroborating circumstances.” Applying the rule 
to the evidence, the insufficiency of the evidence to sup- 
port the verdict is manifest. The sole witness for the 
State to prove the false statement contained in the defend- 
ant’s affidavit and considered material was Garland Ander- 
son, father of the witness Robert, who had died about a 
year previous to the trial of this cause. Garland Ander- 
son stated that defendant came on a Tuesday evening in 
March, 1871, to his house, in Kaufman county, with an 
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attachment for his son, Robert Anderson, who was re- 
quired as a witness in the Criminal District Court, in 
McKinney, in Collin county, in the cause of the State 
against Henry Buie, charged with murder; that defendant 
remained until next morning, after breakfast; that wit- 
ness’s son Robert *“‘was then in bad health, with liver disease, 
but was not confined to his bed; was up and down when 
defendant came, (on Tuesday evening;) stayed up until 
bed time, and was up again next morning and ate break- 
fast with the family, and then may have lain down Wed- 
nesday morning after breakfast. He told defendant he 
was not able to go to McKinney.” This witness further 
stated that his son was under medical treatment, and fol- 
lowing the prescriptions of Dr. McGee; that his son’s 
‘health was bad, and he bad not been long out of bed 
from a week’s spell of sickness.” 

Witness further stated that he gave a certificate to de- 
fendant, addressed to C. Buie, the father of Henry Buie, 
stating that Robert Anderson was sick. 

This witness further stated he talked with defendant 
while at his house, and may have told him that Robert 
Anderson was sick, and had just got out of bed from a 
week’s spell of sickness. He further stated that his son 
was not in such a condition that he might not have been 
conveyed to McKinney; that Robert was out in the field 
plowing with his father’s team while his father went to 
the house for something, but was not doing regular work; 
that on Friday morning the sheriff came with an attach- 
ment for the witness Robert; that he gave bond and 
started to McKinney the next day, and witness lived forty- 
five or fifty miles from McKinney. Omitting the imma- 
terial statements of Dr. McGee, the witness Garland An- 
derson, as already stated, is the only witness introduced 
by the State whose testimony tends to support the charge; 
and while this testimony is not of a conclusive character, 
his positive opinion as regards his son’s ability to go in a 
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conveyance, being weakened toa great degree hy the facts 
stated, and the certificate of his son’s inability to travel on 
or about the 16th of March, 1871, given by him at that 
time to defendant, contrasts strongly with his evidence 
given three years and seven months after. 

If we admit, however, of its being a full negation of the 
truthfulness of defendant’s statement in his affidavit, an- 
other witness is still required, on “strong corroborating 
circumstances,” to overcome the presumption of inno- 
cence; and the positive oath of the defendant, failing in 
discovering the testimony of another witness to prove the 
perjury as charged, we look for the corroborating circum- 
stances, and we find one witness, E. King, who testified 
“that Robert Anderson stayed all night at his house, four 
miles south of McKinney, in the latter part of the winter 
or spring of 1871, on his way to McKinney court; it was 
on Saturday night; Anderson seemed to be well.” ‘E. L.- 
King, a witness for the State, testified that Robert Ander- 
son stayed all night at his house in the winter or spring of 
1871, on his way back from court at McKinney; it was 
on Sunday night; witness lived about four miles south 
from McKinney; * * * Robert Anderson seemed 
to be well.” | 

I. M. Benge, district clerk, ‘‘ stated that on the Sunday 
morning after the Tuesday that defendant made the affi- 
davit before him in March, 1871, he met Robert Anderson 
riding a mule on the road between McKinney and witness’s 
house, about half a mile west of McKinney; Robert Ander- 
son was looking pale as if he had been sick.”’ 

Omitting the evidence for defendant, which is strongly 
contradictory of the witness, Garland, as regarded his son’s 
health, we do not find in the statements of the last.three 
witnesses those strong corroborating circumstances which 
the code requires to support the evidence of the only wit- 
ness to the falsehood of the material allegation, viz: the 
inability to move the invalid witness by any kind of con- 
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veyance. Being seen riding to court under the pressure 
of an attachment and bond as a witness, five or six days 
after he was said to be unable to bear the journey in any 
kind of conveyance, is not sufficient to meet those demands 
of the code, which require not only the direct testimony of 
two credible witnesses, or one credible witness and ‘strong 
corroborating circumstances;” and particularly so when the 
statements of the witness for the State, nearly four years 
after the transaction, are not consistent with the statements 
made by him at the date of the alleged perjury. We are 
of opinion that the court should have sustained the motion 
for a new trial; and for this, and in admitting the evidence 
of Dr. McGee, as well as the error in the charge to the 
jury, the judgment is reversed and the cause is remanded. 


REVERSED AND REMANDED. 





Tue State or Texas v. RicHarp GRIFFIN. 


INDICTMENT FOR INDECENT EXHIBITION—WHEN SUFFICIENT.—An 
indictment under article 2030, Paschal’s Dig., for indecent exhibition 
of one’s person in public is sufficient if the offense be charged in the 
language of the statute. 


Appeal from Bell. Tried below before the Hon. J. P. 
Osterhout. 3 

The opinion quotes the charging portion of the indict- 
ment. The defendant excepted to the indictment upon the 
ground that it was too vague and indefinite, 1. Because it 
did not state the act which constituted the offense alleged 
to have been committed. 2. Because it did not state the 
place, when, or circumstances under which, the offense was 
committed with sufficient certainty to enable the defendant 
to plead a judgment on it in bar of a second prosecution 
fur the same offense. These exceptions were overruled, 
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verdict guilty, and judgment, from which the defendant 
appealed. 


X. B. Saunders, for appellant. 


George Clark, Attorney General, for the State, cited State 
v. Hazle, 20 Ark., 186; Bishop’s C. P.,.§ 355, (2 ed.) . 


Devine, AssociaTE Justice.—The indictment charged 
that appellee, ‘‘in the county of Bell, in said State of 
Texas, on the 24th day of December, anno Domini one 
thousand eight hundred and seventy-three, did then and 
there designedly make an obscene and indecent exhibition 
of his person’in public, contrary to law and against the 
peace and dignity of the State.” This indictment was 
sufficient. In the language of Chief Justice Roberts, in 
the case of John C. Moflit, charged with indecent exposure 
or exhibition of his person, and decided at this term, “ it 
is generally sufficient and proper in indictments of this 
character that the language of the statute should be fol- 
lowed—nothing more nor less.” In Arkansas, under a 
statute in almost the precise language of ours, an indict- 
ment charging the offense as in the one before the court 
was held to be sufficient. (The State v. Hazle, 20 Ark., 
186.) The court erred in sustaining the exceptions to the 
indictment, for which the judgment is reversed and the 
cause remanded. | 

REVERSED AND REMANDED. 





Bos Ricwarpson v. Tue State. 


CONVICT.—One convicted of a felony may at the same term be after- 
wards tried for a separate offense. 


Appeal from Red River. Tried below before the Hon. 
John C. Easton. 
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Charles E. Todd, for appellant. 


A. J. Peeler, Assistant Attorney General, cited 1 Bish. Cr. 
L., sec. 953; Note 5, p. 1140, 1 Bish. Cr. Pr. 


Devine, Assocrate Justice.—The defendant was jointly 
indicted with one Bob Donoho, charged with having 
broken and entered into the storehouse of Fred Neagles, 
in the town of Clarksville, on the night of the 10th of 
May, 1874, with intent to commit a theft, and with having 
stolen from the storehouse of ‘* Neagles” a quantity of 
** sardines” and bacon, without the consent and with the 
intent, &c., to deprive the owner of the same. The parties 
having severed in the trial, appellant was convicted. 

It is not necessary to notice all the assignments of error 
on exceptions taken by appellant in the court below. The 
bill of exceptions, taken after the trial had commenced, to 
the placing defendant on trial “ because he has heen con- 
victed of a felony on the same day previously by a court 
of competent jurisdiction, to wit, this court—the. District 
Court of Red River connty—and by said conviction was 
rendered civilly dead, and could not be tried by his peers,” 
seems to consider that the defendant should not be tried 
by a jury of citizens, as it in substance intimates that he 
was the equal of those only who were civilly dead. We 
see 10 reason why a person convicted of a felony or a mis- 
demeanor may not at the same term of the court be tried 
and convicted of separate offenses. The second exception 
_taken is that the witness, Mrs. Neagles, was permitted, 
over the objections of defendant, to testify what she knew 
about the burglary committed in her husband’s house. 
She testified that ‘“‘when Bob Donoho broke open the 
house she saw somebody standing at the corner whom she 
took to be Bob Richardson, but was not certain,” and was 
therefore asked to state all about the burglary—defendant 
objecting to her statements “because the State had not 
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shown any connection or conspiracy between the prisoner 
and Donoho, and because it was irrelevant.” We have 
no statement of facts in the transcript. A paper stated to 
be a statement of facts appears, signed by the counsel. It 
is without the approval or signature of the judge presiding, 
and cannot be considered; and there is consequently 
nothing to show how far defendant may have been in- 
jured, if any, by the action of the court. 

The refusal to permit the witness Brown to state what 
he found on the person of Donoho eight months after the 
robbery is not perceived to be erroneous. The want of the 
statement of facts, however, prevents our seeing the full 
force of the exception if indeed there be any force in it. 
We find no error in the charge of the court, and the 
absence of a statement of facts precludes our consideration 
of the assignment, that the verdict is contrary to the law 
and the evidence. | 

The judgment of the District Court is affirmed. 


AFFIRMED. 


[The Hon. Tuomas J. Devine, Associate Justice, resigned 
September 2, 1875. 
The vacancy was filled by the appointment, September 6, 


1875, of Hon. Joun IRExanp to the office of Associate Jus- 
tice of the Supreme Court. ] 
( 542 ) 
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Drew WYCcHE ET AL. v. Emory CLapp. 


1, IRREGULARITIES.—The failure to name the plaintiffs in a judgment, 
or a slight discrepancy between the verdict and judgment rendered, 
cannot be taken advantage of when such judgment is offered as a 
muniment of title to support a sheriff's deed made under it. 

2. WILLS—JOINT OR MUTUAL WILLS.—Such wills can be made by hus- 
band and wife, but the probate of the will by the widow surviving 
does not bind her or her community interest in the property for 
the payment of the legacies in the will. ; 

3. SAME—LEGACIES.—A deed for community property to satisfy such 
legacies by the widow must, as to the extent of her interest, be con- 
sidered voluntary and without consideration, 

4, PARTITION.—The mere failure of the court to provide for partition 
among defendants of property adjudged them, where such partition 
is not asked,is not grounds for reversal. 


AppeEaL from Rusk. Tried below before the Hon. M. D. 
Ector. 

Robert D. Wyche and his wife, Mary D. Wyche, March 
28, 1863, made a joint or mutual will, in which, after sev- 
eral bequests, was the following clause : 

“Fourthly. William Wyche, Drew Wyche, Mary Wyche, 
Susan E. Wyche, Irene E. Wyche, and Dora Wyche, not 
having received by deed of gift as much by five hundred 
dollars as their brothers and sisters, we will that the sur- 
viving party to this will pay to them, William, Drew, Mary, 
Susan E., Irene E., and Dora Wyche, five hundred dollars 
and one bed and furniture; and if not paid by the surviv- 


ing party at the death of both parties to the will, the exec- 
( 543 ) 
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utors shall pay them, the said William Wyche, Drew 
Wyche, Mary Wyche, Susan E. Wyche, Irene E. Wyche, 
and Dora Wyche, five hundred dollars each and one bed and 
furniture, out of the sales of the land on which we, Robert 
D. Wyche and Mary D. Wyche, reside, and ocher property, 
and divide the remainder of the estate equally between all 
the heirs.” * * * 

Executors were named, and it was provided that no 
security be required of them, and that the estate be ad- 
ministered without control of the courts. 

Robert D. Wyche died; the will was probated; Mary 
D. Wyche qualified as executrix, and returned an inventory 
and appraisement in October, 1863, the inventory not show- 
ing whether the property was separate or community. 

July 138, 1866, Emory Clapp, William Hl. Garner, and 
William H. Saunders, a partnership under the firm name 
of “Clapp & Co.,” brought suit on an account against 
Mary D. Wyche. 

Pending the suit, March 1, 1867, Mary D. Wyche con- 
veyed to Drew Wyche, Mary Wyche Hutchins, the heir of 
William Wyche, Emily, Irene, and Dora Wyche, all her 
interest in the home tract of land of about 700 acres, re¢ 
serving a homestead of 200 acres, and all the interest and 
title she had to any and all property owned by her and her 
deceased husband at his death, the consideration named in 
the deed being $2,500, with covenants of warranty, &c. 
The real consideration, as testified by Mrs. Mary D. Wyche, 
was to satisfy the bequests in the will of her deceased hus- 
band, Robert D. Wyche; but she insisted that the deed had 
been made in good faith, and not for the purpose of de- 
frauding her creditors. 

The suit was prosecuted to judgment on 31st October, 
1868, for nine hundred and six dollars and forty-one cents— 
the judgment containing no other name or description of 
the plaintiffs than “Clapp & Co.” The verdict was for 
$906.25; the judgment was for $906.45. 
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An execution issued on that judgment, which was levied 
on a tract of about 700 acres of land, that on which Robert 
D. Wyche had resided, and on which his widow still re- 
sided. The land was sold under the execution, and Emory 
Clapp became the purchaser, receiving a deed from the 
sheriff. 

November-29, 1870, Emory Clapp brought suit against 
Mary D. Wyche for partition. She disclaimed, except as 
to her homestead of two hundred acres, and judgment was 
rendered September 6, 1871, in his favor for the land, less 
the homestead of two hundred acres adjudged to defend- 
ant, 
July 26, 1872, Emory Clapp filed his petition against the 
grantees in the deed from Mary D. Wyche, charging that 
the deed was without consideration and fraudulently made, 
praying for recovery of the land, that the deed be canceled, 
and for general relief. 

By supplemental petition Clapp made all the heirs of 
Robert D. Wyche parties defendants and prayed that after 
excluding the homestead the remainder of the seven hun- 
Jred acres tract be partitioned into two equal parts, and 
that one of said parts be adjudged to him. 

The defendants pleaded the title from Mary D. Wyche, 
insisting*that the grantees, by virtue of the joint will of 
Robert D. Wyche, deceased, and the grantor in the deed, 
took the estate as against the execution sale under the 
judgment against the grantor. 

The entire proceedings in the two suits were read in 
evidence, and form part of the statement of facts, the 
judgment in the case of Clapp & Co. being objected to. 

Judgment was rendered 3d May, 1875, in favor of Clapp 
for an undivided half of the tract of land, and commis- 
sioners were appointed to make partition between Clapp 
and the defendants. 

Motion for new trial was overruled and the defendants, 


Drew Wyche et al., appealed. 
35 
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Drury Field, for appellants, cited Thornton v. Tandy, 39- 
Tex., 544; King v. Russell, 40 Tex., 125. 


Martin Casey, for appellee, cited Conn v. Davis, 33 Tex., 
203 ; Raymond v. Cook, 31 Tex., 385; 1 Story Eq., § 351; 
Garner v. Cutler, 28 Tex., 176. 


Moore, Associate Justice.—The objections to the ad- 
missibility of the pleadingsand judgment whereon the 
execution was issued, under which the plaintiff in the 
court below claimed the land in controversy, were properly 
overruled. If any question could be made to the manner 
in which the plaintifis are designated and described in the 
judgment, or to the slight discrepancy of sixteen cents be- 
tween the verdict and the judgment, it could only be by a 
direct proceeding to this end and not in a collateral pro- 
ceeding. It clearly appears from the evidence to which 
the exceptions were taken that there was a judgment to 
support the execution under which the land was sold. 
This being the case, it was certainly admissible as tending 
to establish the title of the purchaser under the execution, 
while the judgment stood in force, though it appeared on 
its face to be erroneous and voidable. 

Nor did the court err in refusing to sustain the exception 
to the judgment in favor of plaintiff below against Mary 
D. Wyche. This judgment was properly admitted to 
show what portion of the entire tract described in the 
sheriff’s deed had been set apart to Mrs. Wyche as her 
homestead. It also served, in connection with the sheriff's 
deed, as a muniment or link in the plaintiff’s title. 

All the other grounds relied upon by appellants for 
the reversal of the judgment resolve themselves into the 
general proposition that appellee failed to show the supe- 
rior and better right to the land recovered by him; and on 
the facts submitted the court should have rendered judg- 
ment in favor of appellants. 
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This proposition leads us to the inquiry, which of the 
parties, on the facts disclosed in the record, has the superior 
title to the one-half of the tract of land adjudged to appellee. 

The legitimate conclusion from the evidence is, that the 
entire tract of land, together with the two hundred acres 
set apart as her homestead, was, previous to his death, com- 
munity property of Mrs. Mary D. Wyche and her husband, 
Robert D. Wyche. On the 26th of March, 1863, these 
parties joined inthe execution of an instrument purporting 
by its terms to be their joint will, in which there is a pur- 
ported devise of five hundred dollars each to five of the 
appellants named in said instrument. On the 28th of Sep- 
tember, 1863, on proof of its execution as required by the 
statute in relation: to wills by one of the subscribing wit- 
nesses, said instrument was admitted to probate as the last 
will and testament of Robert D. Wyche, then decessed, 
and on the 13th of October following, his surviving wife, 
said Mary D. Wyche, qualified as executrix under it. And 
shortly thereafter she returned an inventory, including the 
land now in question, as well as a considerable amount of 
other property as property of his estate; but whether as 
separate or community property is not mentioned. 

By the terms of the will no further action was to be 
taken in administration of the estate in the court. And 
the disposition made of the property included in the inven- 
tory, with the exception of the land about which this con- 
troversy has arisen, is not disclosed by the record. Nor is 
it shown whether she treated and recognized all of the 
property so inventoried as being in her possession and 
subjected to her control, as the separate property of the 
estate of her husband by virtue of the probate of his will, 
or held and claimed it as community of herself and said 
estate. But as title against the true owner by estoppel will 
not ordinarily be presumed, unless to prevent fraud and 
injustice, we cannot presume her unquestionable interest 
in the property, over which her husband acknowledges in 
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his will she had full testamentary power, can have been 
divested out of her by the inventory referred to and mere 
subsequent possession of property. . 

In this immediate connection it may be proper to give 
some further consideration to this instrument, purporting, 
as we have said, to be the joint and mutual will of the hus- 
band and wife, but probated as the will of the husband, 
and its effect and operation, if any, upon the estate of the 
wife, at least during her life. Whether there can, in con- ° 
templation of law, be such a thing as a joint will of two or 
more parties, or whether an instrument thus drawn may be 
admitted to probate and can have effect as the will of either 
of them, it is probably unnecessary for us to decide. 

That such instruments cannot operate as joint wills, or 
have effect as such simply by virtue of their testamentary 
character and import, seems to be generally conceded. 
(Wills on Ex’rs., 9,71; 1 Jarmon on Wills, 13; Toll. on 
Ex’rs., 9; 1 Redf. on Wills, 182-3; Hobson v. Blackbufn, 
2 Eng. Eccl. Rep., 115.) And it has also been held in 
some courts of high authority that they cannot be properly 
probated as the will of either of the parties. (Clayton v. 
Livermore, 2 Dev. & Bat., 558; Walker v. Walker, 14 
Ohio N. S., 157.) The weight of authority, however, 
seems, we think, to hold that they may be admitted to pro 
bate on the decease of either of the parties, as his will, if 
otherwise unobjectionable. (Day, ex parte, 1 Bradf. Sur- 
rogate Rep., 476; Re. Stracey, 1 Deane & Swab., 6; 1 Jur. 
N. S., 1177; Rogers’ Appeal, 2 Fairf., 303.) But from the 
very nature of such an instrument it cannot operate or 
have effect as the joint or mutual will of the parties while , 
one of them survives; for during such time,if it is a will 
it is subject to revocation. It is, indeed, well established 
that agreements to make mutual wills are valid. But the 
effect of such agreements is not to render wills made 
in pursuance of them irrevocable, though they may be 
enforced in equity against the estate of the defaulting party _ 
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after his decease on the ground of an attaching equitable 
trust. (Walpole v. Oxford, 3 Ves., 402; Hinckley v. Sim- 
mons, 4 Ves., 160; Izzard v. Middleton, 1 DeSauss, 116 ; 
Dufour v. Perraro, Dick. Rep., 419.) But when one of 
the parties to such an agreement is a married woman, 
it could have no binding force against her estate, it would 
seem, unless it was consummated in the manner prescribed © 
by law for the execution of contracts by femes covert, or she 
had in some way bound or estopped herself from denying it © 
after she became free from coverture. Be this, however, 
as it may, it has been held in no case which has come 
under our observation, and could not in sound principle 
be so held, as we think, that the mere execution of an in- 
strument in the form of a joint will can be given by con- 
struction the effect of a contract or agreement to make 
mutual wills which will authorize a court of equity to 
fasten atrust upon the estate of the defaulting party, mucl. 
less to warrant its dealing with the survivor as a debtor . 
previous to his death for his half of a legacy so bequeathed. 
We are led from these general principles to the conclu- 
sion, that the instrument probated as the will of Robert 
D. Wyche was properly probated as such—though if it 
had not been, still as it has been so declared by the judg- 
ment of a court of competent jurisdiction, it must be so 
treated in a collateral proceeding such as the present— 
but that the probate of this instrument as the will of said 
Robert D. Wyche did not bind Mrs. Wyche or her com- 
munity interest in the property for the payment of the leg- 
acies bequeathed in the will, consequently the legatees had 
no personal demand against her on account of them, unless 
she had in some way wasted or improperly appropriated — 
the assets of the estate of their testator. No-evidence of 
this sort appearing in the record, we must hold that the 
deed to the legatees named in the will to the extent of her 
community interest in the Jand, not including ‘the home- 
stead, was a mere voluntary advancement, and without a 
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valuable consideration for its support. And this being the 

. character and legal effect of the deed upon which appel- 
lants rely, it evidently requires no comment on the .other 
facts disclosed in the record to show that we cannot say 
the court erred in its judgment in favor of appellee. 

The court does not undertake to determine or pass upon 
the rights or respective interests of appellants,touching the 
half of the land set apart from that adjudged to appellee. 
No desire for partition among themselves,or wish to deter- 
mine any controversy as to their respective interests in the 
land is shown by the record. Appellee was not bound to 
force upon appellants a controversy about that part of the 
land to which he had no just claim. The failure of the 
court, therefore, to make partition or determine matters in 
dispute between them, if there are any, is certainly no 

- good ground for the reversal of the judgment. 
There being no error in the judgment, it is affirmed. 





AFFIRMED. 





Sam GrauaM v. THE Strate. 


LOST INDICTMENT, SUBSTITUTION OF.—The failure of the record to 
show that the substitution of a lost indictment was made by the per- 
mission of the court is fatal on appeal. 


AppEAL from Shelby. Tried below before the Hon. 
George Lane. 


No counsel for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


IRELAND, AssocraTE Justice.—The defendant was in- 
dicted in the District Court of Shelby county and found 
guilty of an assault on one M. Broom with intent to mur- 















1875. | GRAHAM v. THE Srate. 551 





Opinion of the court. 





der, and the punishment fixed at three years’ confinement 
in the penitentiary. There is what purports to be a state- 
ment of facts, found in the record, agreed to by counsel, 
but there is no certificate or approval by the presiding 
judge; and under the authority of the former rulings of 
this court this statement cannot be treated as a part of the 
record. (Johnson v. The State, 29 Tex., 492.) 

The reeord filed in this court discloses the fact that the 
indictment on which appellant was tried was substituted 
by the district attorney for the original, which does not 
appear in the record. 

After the copy of the indictment the following appears: 
“‘T say that this substituted indictment is substantially the 
same as the one which has been lost or mislaid in this case, 
this July 24th, 1874. D. 8. Carnahan, Dist. Att’y, 5th 
judicial district.” This statement of the district attorney 
is not sworn to. There is no order of court allowing 
the substitution, nor is there any order of court showing 
that the substitution was ever made. There is no appear- 
ance in this court for appellant, and we are asked by the 
Attorney General to affirm the judgment. It is urged that 
the appellant, having plead to the indictment and gone 
through the trial, ought not to be heard to raise this objec- 
tion after conviction. Motions for a new trial and in arrest 
of judgment were made and overruled, in which this 
objection was raised. 

Article 2873 of Paschal’s Digest reads thus: ‘‘ When an 
indictment has been lost or mislaid the district attorney 
may suggest the fact to the court and the same shall be 
entered upon the minutes of the court, and in such case 
another indictment may be substituted upon the written 
statement of the district attorney that it is substantially 
the same as that which has been lost or mislaid.” * * * 

There has, undoubtedly, been an attempt to comply with 
this provision of the law. There is nothing in this record 
from which we are enabled to judge whether either the 
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court or the defendant were ever informed that the trial 
was not being had on the indictment returned into conrt 
by the grand jury until the motion for a new trial was 
filed. 

We impute nothing wrong to the district attorney, and 
suppose the omission to have been an oversight; still when 
the liberty of a party is jeopardized, as in this case, the 
court cannot supply by presumption a defect in the record 
that the statute requires shall verify itself by an inspection. 

The law requires all felonies to be tried upon indict- 
ment. (Paschal’s Dig., art. 2859.) An indictment is the 
work of a grand jury and the court. The statute allowing 
the substitution, in view of the constitutional right and 
the grand jury system, is an extraordinary provision. It 
allows the district attorney to be the judge of whether the 
substituted paper is in fact a copy—a “substantial copy.” 
Thus he is substituted for court and grand jury upon his 
mere statement, judging for himself what is material and 
what is not. | 

In view of these facts we deem it proper that the record 
shall show that the suggestion was made in open court, as 
the law requires. 

The reasons urged by the attorney general why defend- 
ant should not now be heard to make this objection would 
apply with equal force to every motion in arrest of judg- 
ment. It might then be urged that the party, having gone 
to trial and “taken his chances for an acquittal,” should 
not be heard to urge defects apparent on the face of the 
indictment; yet such is not the practice or the law. (25 
Tex., 795; 20 Tex., 780.) Matters good in arrest of judg- 
ment are good on appeal. (Linney v. The State, 9 Ia., 309.) 

We hold that the failure of the record to disclose the 
fact that the substitution of the indictment was brought 
home to and made by. permission of the court is fatal to 
the conviction; and the judgment is reversed and the cause 
remanded. 

REMANDED. 
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B. C. Il. Jounson v. 8. B. McCurcuines & Co. 


1. WRIT OF ERROR—PRACTICE.—A petition for writ of error is not on 
that account defective; the petition may be addressed tothe clerk 
of the District Court, or to the Supreme Court. 

2. JUDGMENT BY DEFAULT AGAINST A GARNISHEE.—No judgment 
by default can be rendered against a garnishee when the writ of 
garnishment fails to designate the canse in which the garnishee is 
called upon to answer, or when the affidavit for the writ omits to 
state that the garnishee resides in the county in which the original 
suit is brought. 


Error from Rusk. Tried below before the Hon. J. B. 
Williams. 


Martin Casey, for plaintiff in error. 

The garnishee could not learn from the writ or affidavit 
what he was to answer and from whom or against whom, 
The judgment against him could not be a protection to 
him against the defendant in the judgment for want of 
certainty, and there is no provision that he sha!] be dis- 
charged from the defendant on payment of the judgment 
against him as garnishee. (Paschal’s Dig., p. 624, n. 875.) 
It does not appear from the proceedings where. the gar- 
nishee resided; and if he resided out of Rusk county the 
judgment was premature. In such case a commission 
should issue to take his answers. (Paschal’s Dig., art. 
167.) Hence all the assignments are well taken. 


N. G. Bogley, for defendant in error, cited Flanagan v. 
Pierce, 27 Tex., 79. 


Rozerts, Cuter Justice.—The motion to dismiss this 
case because the address in the petition for the writ of 
error is directed to the Supreme Court, instead of to the 
district clerk, is overruled: The address, being a formal 
part of the petition, may be directed to either the one or 
the other. 
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This is a judgment by default, for want of an answer to 
a writ of garnishment, rendered in favor of defendant in 
error against the plaintiff in error. 

The'transcript of the .record does not contain a copy of 
the judgment of McCutchings & Co. v. Paxton, upon which 
this proceeding purports to be founded, nor does it con- 
tain anything from which its amount is made to appear to 
this court. 

The affidavit made to procure the garnishment does not 
state that a judgment had been rendered nor that Johnson 
resided in Rush county, nor do either of these facts appear 
in any part of the transcript upon which the judgment by 
default was rendered. 

The writ of garnishment does not state in any manner 
whatever the name of the case in which the garnishee is 
called upon to answer, nor the nature of the suit in which 
it was issued. 

We are of opinion, therefore, that the judgment by de- 
fault, for want of an answer, was without any proper 
foundation or notice, and must be reversed and the cause 
be remanded. (See Paschal’s Dig., art. 3785.) 


REVERSED AND REMANDED. 





Tue State v. WM. UMDENSTOCK. 


1. PERJURY—INDICTMENT.—Wheu an indictment for perjury charges 
the offense to have consisted of 1 false oath in writing, and fails to 
set forth the written oath in words or substance, it is fatally 
defective. 

2. PERJURY—INDICTMENT.—In an indictment for perjury, the aver- 
ment that the oath was ‘legally administered by the clerk,’’ with- 
out giving the form, is sufficient only when the indictment states 
the circumstances under which the oatii was required and the occa- 
sion on which it was made, so as to show that its violation would be 
perjury. 
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A, J. Peeler, Assistant Attorney General, for the State. 


Reeves, Associate Justice.—In this case the State ap- 
peals from the judgment of the District Court quashing 
the indictment. The offense, as it is charged in the in- 
dictment, consisted in a false oath, which was in writing. 
It is alleged in substance that the defendant deliberately 
and willfully made a written statement under oath, which 
was fulse; but the written statement is not set out in the 
indictment in words or in substance. In this respect the 
indictment is defective. (2 Bishop’s Cr. Pro., 919; Whart. 
Am. Cr. Law, 306; Campbell v. The People, 8 Wend., ° 
636.) 

It is charged that the oath was administered by W. C. 
Pierce, clerk of the District Court of Harrison county, 
under circumstances in which an oath was required by 
law, and was necessary for the ends of public justice, and 
that the oath was legally administered by the clerk. In 
the forms in Archbold and in other works on forms the 
method of administering the oath and its substance are 
given, but it has been generally held that an allegation 
that the party was duly sworn was sufficient without 
stating the substance of the oath. ‘The averment that the 
oath was legally administered by the clerk without giving 
the form,would have been suflicient if the circumstances 
under which the oath was required,and the occasion when 
it was made,had been shown by averment to be such as 
that the violation of the oath would be perjury. This was 
not done, and there was no error in sustaining the motion 
to quash the indictment. (Halleck v..The State, 11 Ohio 
R., 400; Tuttle v. The People, 36 N. Y., 481.) 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 








556 Jounson v. BARTHOLD. — [Tyler Term, 





Opinion of the court. 





B. C. H. Jonnson v. E. &. E. Bartruotp. 


1. SHERIFF’S RETURN OF SERVICE.—A sheriff’s return, as follows: 
**Executed by delivering to B. C. H. Johnson a true copy of this 
citation, together with accompanying certified copy plaintiff's peti- 
tion April 22, 1874,’’ held sufficient—the defendant’s name being 
properly given. 

2. Distinguished from Roberts v. Stockslager, 4 Tex., 307 ; Hart v. Clif- 
ton, 19° ‘Tex., 56; Underhill v. Lockett, 20 Tex., 130; Graves ». 
Robertson, 22 ‘Tex., 130; and Thomasson v. Bishop, 24 Tex., 302. 


Error from Rusk. - Tried below before the Hon. M. D. 
Ector. 


Drury Field and N. G. Bagley, for plaintiff in error. 
Jones & Henry, for defendant in error. 


Reeves, Associate Justice.—In this case it is contended 
by counsel for the plaintiff in error that the sheriff's return 
of service is defective in failing to show that the defendant 
was served in person with a copy of the writ and petition 
as the statute requires. The sheriff’s return is as follows: 
“Executed by delivering to B. C. H. Johnson a true copy 
of this citation, together with accompanying certified copy 
plaintiff petition, April 22, 1874.” 

The cases referred to in the briefs are not applicable to 
this case, and do not sustain the objection to the service. 

In the case of Roberts v. Stockslager, 4 Tex., 307, the 
return of the sheriff shows that the process was served by 
leaving a copy of the writ and petition. In Hart v. Clifton, 
19 Tex., 56, there is a mistake in the name of the defend- 
ant, and the return was defective on other grounds. In 
Underhill v. Lockett, 20 Tex., 130, it does not appear to 
whom the copy was delivered. In the case of Graves ?. 
Robertson, 22 Tex., 130, and Thomasson »v. Bishop, 24 Tex., 
802, the writ was executed by serving the defendant with 
a copy, &c. 
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The case of Graves v. Robertson decides that the return 
of the sheriff, showing that he had executed the writ by 
serving the defendant with a copy, &c, did not meet the 
statutory requirement that the service shall be made by 
delivering to the defendant in person a copy of the writ 
and petition. The manner of the service was left to be 
inferred, when it should have been stated, and not left to 
inference. 

The sheriff’s return in the present case is not subject to 
that objection. The statute provides that ‘“‘the sheriff or 
other officer receiving any process shall indorse thereon 
the day on which he received it, and shall execute the 
same, where not otherwise directed by the writ or cita- 
tion, by delivering to the party or parties in person upon 
whom he is required to serve it, a copy thereof and a 
copy of the petition accompanying it, if there be one, if 
the party can be found; when the process directs other 
mode of service, it shall be executed according to the 
requirements of the process.”’ (Paschal’s Dig., art. 1433.) 

In this case the process required service on B. C: IH. 
Johnson. The sheriff, in his return, states that he deliv- 
ered to B. C. H. Johnson a copy of the citation and 
petition. The party served has the same name of the 
defendant in the writ. This, we think, was sufficient. 
(Brown v. Robertson, 28 Tex., 556.) 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 





Groraie Parsons v. Keys & McKniaeut. 


1, INFANTS, LIABILITY OF, ON CONTRACTS.—While infants are liable 
for necessaries, purchased by them when not supplied by the 
parent or guardian, they are not bound by an agreement to pay a 
particular sum. Whether the articles purchased were necessaries, 
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and whether the sum agreed to be paid was a fair price, are wi 
tions to be determined by the court. 

2. BURDEN OF PROOF.—In a suit against one to recover the price of 
necessaries sold the defendant during minority, the burden of proof 
is on the defendant to show that the minor wus properly supplied 
by the parent or guardian when that fact is relied on as a defense, 


AppgkAL from Rusk. Tried below before the Hon. J. W. 
Pope, special judge. 

Suit by Keys & McKnight, against Georgie Parsons, 
brought in 1871, for goods claimed in the petition to have 
been necessaries, sold and delivered to Mrs. Parsons in 
1861-62. She set up her minority at the time of the 
purchase as a defense, and alleged that she then had a 
guardian of her person and estate. The character of the 
guardianship is not disclosed by the evidence; nor does it 
appear that she was supplied with necessaries by any one. 
Counsel for defendant requested the court, in effect, to 
charge the jury, among other things, that the law pre- 
sumed that the guardian had performed his duty, and 
had furnished his ward with necessaries, and that, in the 
absence of evidence on that point, they should find for 
defendant. The refusal of the court to give this charge 
was assigned as error. 

The verdict rendered for plaintiffs was for a less sum 
than that claimed. Judgment accordingly, from which 
defendant appealed. 


Martin Casey, for appellant. 


N. G. Bagley, for appellees. 


IRELAND, AssocraTE Justice.—This suit was brought by 
appellees to recover on an account for goods sold to appel- 
lant while she was single and a minor. 

There is a plea of minority, of payment, and that she had 
a guardian at the time the account was made. The proof 
shows tbat she had.a guardian, but whether of her estate 
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or person. does not appear. It is also shown by the evi- 
dence that shé was about fifteen years of age when she 
got the goods; that she had a mother living, and that 
appellees knew she was a minor. It does not appear 
whether the guardian or mother either proposed to supply 
her needs, or that they refused to do so. 

It is alleged that the articles purchased were necessaries 
and suitable to the rank and station of appellant. 

The account sued on, amounting to $121, was clearly 
proven, and defendant says in her deposition that she re- 
members purchasing some of them, but does not in her 
testimony deny any portion of the account; she also says, ’ 
‘“‘T think those I purchased were suitable for me as a mem- 
ber of society.” 

_It is very clearly settled that a minor may be held re- 
sponsible for necessaries. (40 Tex., 32.) 

Tyler on Infancy and Coverture, p. 99, chap. 7, says: 
“Tt is clearly agreed by all the books and authorities that 
the contract of an infant for necessaries is neither void nor 
voidable.”’ He cites 1 Parsons on Contracts, 244. 

If a minor be living with the father, and is supplied by 
the father, he cannot be made liable. And it has been 
held that an inquiry into that fact was not a condition pre- 
cedent to the right of recovery. (Tyler, p. 102, citing 
Dalton v. Gib, 35, Eng. C. L. R., 49; Bradshaw v. Eaton, 
7 Scott R., 183.) 

From these last authorities it would appear that the bur- 
den of proving that the parent supplied the minor would 
devolve on the defendant. Some confusion has arisen as 
to the liability of minors from the general doctrine that 
contracts of infants are either void or voidable. This ex- 
pression is mainly true with reference to express contracts. 
While infants are liable for necessaries, they are not liable 
on their contract for a price certain, oronabill or note for 
the amount. The law has reserved to the courts the right 
to determine whether the thing purchased was necessary, 
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and whether the price was a fairone. (Stone v. Dennison, 
13 Pick. R., 1.) 

There was a question raised on the trial as to the liability 
of the guardian and not the minor. Of course, if the minor 
was liable, her estate was also, if she had any. 

The only liability on the part of the guardian was as a 
trustee; and his liability, if there was any, would not 
relieve the ward, and especially after her majority. 

But it does not appear by plea or the proof whether the 
guardianship was of the person or estate. 

The proof was conflicting as to the alleged promise by 
appellant after her majority to pay the account. 

The plaintiff proved the promise, and the defendant ex- 
pressly denied it inhertestimony. The refusal of the court 
below to give certain instructions on this point is com- 
plained of. 

It is very clear that the jury did not find on the promise, 
but only for necessaries. This is shown by the amount of 
the verdict. The questions were fairly submitted to the 
jury, and we find nothing in the record of which appellant 
can justly complain, and the judgment is affirmed. 


AFFIRMED. 





P. F. Grpss et at. v. Mary ANN PENNY ET AL. 


1. MoRTGAGE—PAROL EVIDENCE.—That a deed absolute on its face 
may be controlled by parol evidence showing that it was intended 
as a mortgage has long been the settled law in this State. 

2. SAME.—See facts held sufficient evidence that.a deed absolute on its 
face, was a mortgage, and not a conditional sale. 


Appgat from Panola. Tried below before the Hon. 
George Lane. 


Drury Field, for appellants. 
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A. M. Carter, for appellees, cited Hughes v. Edwards, 9 
Wheat., 495; Skinner v. Miller, 5 Littell, 86; 2 Story Eq., 
secs. 1018, 1019; Russell v. South, 12 Wheat., 147; Thomp- 
son v. Davenport, 1 Wash., 126; Ross v. Norvell, Ib., 14; 
Day v. Dunham, 2 Johns. Ch., 182; Conway v. Alexander, 
7 Cranch, 237; Secrest v. Turner, 2 J. J. Marsh, 471; 
Bright v. Wagie, 3 Dana, 253; Mann v. Falcon, 25 Tex., 
271; Van Vronker v. Eastman, 7 Met., 157; Mahone »v. 
Williams, 39 Ala., 202. 


J. G. Hazlewood, also for appellees, cited 4 Kent, 159; 
Stamper v. Johnson, 3 Tex., 1; Mead v. Randolph, 8 Tex., 
196; Buford v. Holliman, 10 Tex., 560; Hawley v. Bullock, 
29 Tex., 222; Watkins v. Edwards, 23 Tex., 447; Hill v. 
The State, 27 Tex., 609; Weathered v. Boone, 17 Tex., 
149; Thomas v. Hill, 3 Tex., 270; Egery v. Powers, 5 
Tex., 501; Simpson v. Huston, 14 Tex., 476; Swinney v. 
Booth, 28 Tex., 113; Castro v. Gentilly, 11 Tex., 29. 


GouLp, Associate Justice.—It is evident that the jury 
found for the plaintiffs on the ground that fhe conveyance 
made by John W. Penny to defendant Gibbs, though abso- 
lute on its face, was, in fact, designed to operate as a mort- 
gage, and that the defendant, Margaret Moore, had notice 
of the real nature and object of the transaction. The 
principal question in the case is the sufficiency of the 
evidence to support this finding. 

The account of the matter given by defendant Gibbs 
himself is, that Penny being at the time indebted to Gibbs 
on account, and wishing to take a trip to Alabama for the . 
purpose of getting money there, applied to him to borrow 
two hundred dollars to enable him to make the trip. Gibbs 
says that he refused to lend him the money, but told 
him that “if he would deed him the land in question, he 
would let him have the two hundred dollars to go to Ala- 


bama on;” and further said that he told Penny he would 
36 
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reconvey the land “to him, Penny, if Penny would come 
back in three months and pay the two hundred dollars 
back with 25 per cent. interest on the same; to which 
Penny agreed, and the deed was executed and the money 
paid to Penny; that he did not want the land, but he 
thought if he could let Penny have this money he would 
go to Alabama, get the money, and pay it back with the 
interest, and he thought he could get pay for the account, 
was why he let him have the money.” Whilst he says 
that the deed was not a mortgage, he also says that he 
would not have let Penny have the money withont secur- 
ity; and that if Penny had come back and paid the two 
hundred dollars with interest within the three monthis, 
he would have reconveyed the land; but that as he did 
not, he, Gibbs, regarded the land as his own: The deed 
is in the ordinary form, with covenants of warranty, and 
recites a consideration of two hundred dollars. Gibbs 
testifies that at the date of the deed, February 7, 1867, two 
hundred dollars was as much as the land was worth; but 
there is other testimony to the effect that it was at no time 
worth less than five hundred dollars, and one witness says 
it was worth one thousand dollars in February, 1862; that 
Penny and wife paid five hundred dollars for it in 1851; that 
there were sixty or seventy acres of open land, the annual 
rent of which was estimated by no witness at less than $1.50 
per acre, and by most at rates that would make its annual 
rental equal or exceed two hundred dollars. It was in 
proof that before leaving for Alabama, Penny rented the 
improved land on the place to James Donohue for the year 
1867 for $2.25 per acre, and that this tenant was still on 
the place in November, 1867, when Margaret Moore bought 
of Gibbs. Margaret Moore, the other defendant, denies 
in her testimony that Gibbs told her his claim was a mort- 
‘gage, but at the same time shows that Gibbs had given 
her substantially the same account given by him on the 
stand; and further, that Gibbs told her “ that Mr. Penny 
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had told him or wrote to him that if he, Penny, was not 
there by a certain time, that he, Gibbs, could sell the land 
and make his money out of it.” It was in evidence, 
brought out by questions propounded by the defendant, 
that Penny in his lifetime claimed that the transaction 
was a mortgage. 

It does not appear when Penny returned, but in his 
absence defendant Margaret Moore bought of Gibbs and 
moved on the place whilst Donohue was still there as 
tenant of Penny. 

We think these facts sufficient to justify the verdict. 

That a deed, absolute on its face, may be controlled by 
parol evidence, showing that it was intended as a mortgage, 
has long been the settled law in this State. (Stampers v. 
Johnson, 3 Tex., 1; Carter v. Carter, 5 Tex., 93; Mead v. 
Randolph, 8 Tex., 196.) 

The character of the transaction is determined, not by 
the form of the contract, or the name given it by the 
parties, but by their real agreement and intention, and the 
construction which the law affixes thereto. (Id., and Ruf. 
fier v. Wood, 30 Tex., 343.) 

If the conveyance is in fact designed as a security for 
the payment of money, equity treats it as a mortgage. 
(Stampers v. Johnson, 3 Tex., 1.) 

A conditional] sale is a contract which, when established, 
this court has said. will be upheld and enforced, but the - 
facts must show that this was the true character of the 
agreement. (Ruffier v. Womack, 30 Tex., 343.) 

The question as to the nature of the conveyance is a 
question of fact and intent for the jury. (3 Tex., supra, 1 
Hilliard on Mortg., ch. 5, sec. 3.) 

In this case, if we regard the object of the parties, it 
does not appear to have been a sale. If we look to the 
surrounding circumstances, the inadequacy of the price, and 
the necessitous circumstances of Penny, coupled with the 
fact of his renting the place for the current year as his 
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own, they add force to more direct evidence of intention. 
(3 Tex., supra.) 

The assignment of errors says the court erred in its 
charge, but does not point out the error. Our examina- 
tion of the charge, however, leads us to the conclusion, 
that it correctly instructed the jury as to the distinction be- 
tween a mortgage and a conditional sale, and on the sub- 
ject of notice, and indeed on the law of the case. 

Under the instructions of the court, the jury having 
found for the plaintiffs the land sued for, also gave them a 
verdict against both defendants for the sum of $496; ap- 
parently, the excess of the rents over the $200 advanced 
by Gibbs, with 12 per cent. interest. The plaintiffs, how- 
ever, remitted all except $250. As to the defendant, 
Moore, who actually occupied the land, this moneyed judg- 
ment is manifestly correct. As to Gibbs, it does not 
appear that the $250 exceeds or even equals his liability 
independently of the question of rents. In the state of the 
record we do not feel called upon to pass on the question 
of his liability for rents, by reason of his sale and the 
occupation of his vendee. He filed no answer whatever, 
nor an exception to plaintiff’s amended petition, and as 
this does not appear to have been acted on by the court, it 
might be regarded as waived. 

There is no assignment of error which presents the 
question, and in affirming the judgment it is not intended 
to pass upon it. 


The judgment is affirmed. 
AFFIRMED. 





Henry TARVER v. Tue Stats. 


PRACTICE—WITNESS.—When a witness is re-examined at the request 
of the jury, after their retirement and return into court, the omis- 
sion of the judge to direct the witness to confine his testimony to 

the particular point of disagreement, and to make his statement in 
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the language used by him in his first examination as nearly as he 
ean, will, when the witness, in the absence of such caution, has given 
additional evidence, be ground for reversing a judgment of eon- 
viction. 


AppgaL from Washington Tried below before the Hon. 
I. B. McFarland. 


J. D. Giddings, for appellant. 
Peeler, Assistant Attorney General, for the State. 


Reeves, Associate Justice.—This is an indictment 
against Theodore Hall, Charles Banks, George Ford, and 
Henry Tarver, charging them with theft of sixty-two dol- 
lars and fifty cents in gold and silver coin from the posses- 
sion of Benjamin Randle, the owner, and from the house 
of Caroline Presley. The appellant, Tarver, being on 
trial was convicted, and his punishment assessed by the 
jury at two years’ confinement in the penitentiary, and his 
motion for a new trial being overruled he appealed, and 
assigns for error among other grounds that the court per- 
mitted the witness, Hackworth, to make a different state- 
ment when recalled by the jury from that made on the 
trial. 

It appears from the statement of facts that the jury, after 
having retired, returned into court and asked to have the 
witness, Hackworth, recalled, and which being done, the 
Witness in answer to a question asked by a juror said: “I 
am positive that the defendant told me that he was con- 
cerned in the robbery.” 

It is contended for appellant that this statement differed 
from the one that the witness has made to the jury on the 
trial, and that the defendant was injured thereby. On his 
first examination this witness said that his impression was 
that the defendant stated to him that he, the defendant, 
was concerned in taking the money, but that he was not 
positive that he did say so. 
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The code provides, “If the jury disagree as to the state- 
ment of any particular witness, they may, upon applying 
to the court, liave such witness again brought upon the 
stand, and he shall be directed by the judge to detail his 
testimony in respect to the particular point of disagree- 
ment, and no other, and he shall be further instructed to 
make his statement in the language used upon his exam- 
ination as nearly as he can.” (Criminal Procedure, art. 
8080, Paschal’s Dig.) 

It does not appear that the re-examination of the witness 
was conducted in accordance with this provision of the 
code. It seems that a question was put to the witness by 
a member of the jury, but as the question, in form or sub- 
stance, is not viven, what it was can only be inferred from 
the answer. The witness should have been directed by the 
judge to detail his testimony in respect to the particular 
point of disagreement and no other. In the guarded lan- 
guage of the law, the witness should be instructed to make 
his statement in the language used upon his examination 
as nearly as he can. It not being shown that this was 
done, we are not authorized to say that such a departure 
from the requirements of law in the mode of examination 
and in permitting the witness to make a further and addi- 
tional statement from that made on the trial may not have 
been prejudicial to the rights of the appellant. 

It might have been presumed that the proper instruc- 
tions had been given to the witness, if the judge had not 
stated what occurred at the time, but having undertaken 
to state the facts, no such presumption can arise. If, how- 
ever, it appeared that the instructions were given, it would 
not remove the objection to the statement made by the 
witness on his re-examination. It is not necessary to exam- 
ine the other grounds of objection to the judgment with a 
view to express an opinion, as they may be avoided on 
another trial. The judgment is reversed and case remanded. 
REVERSED AND REMANDED. 
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Joun G. HarnaGe v. Henry Berry. 


1. CONTINUOUS POSSESSION—-LIMITATION.—See testimony held insuf- 
ficient to sustain a verdict supporting a title by limitation. 

2. DECLARATIONS OF TENANT IN POSSESSION are admissible to show 
the character of his possession. 


AppgaL from Rusk. ‘Tried below before the Hon. M. D. 
Ector. 

This is the second appeal iu this case. (39 Tex., 638.) 
The facts sufficiently appear in the opinion. 


A. G. Bagley, for appellant. 
James H. Jones, for appellee. 


IRELAND, AssocraTE Justice.—This suit was brought by 
Berry to recover the west quarter of the “‘Rud” league of 
land in Rusk county. 

All the parties claim title under the Rud grant. Plain- 
tiff claims through Moss, and there is a deed from one 
Pearce, representing himself as attorney-in-fact for Moss, 
and there is a paper found in the record purporting to be 
a power of attorney from Moss to Pearce. It appears to 
have been copied from the County Court records in Arkan- ° 
sas, and that copy placed on record in Rusk county. The 
terms of this paper leave no room to doubt that its whole 
meaning and purport referred solely to the affairs of Moss 
in Arkansas, and a power to sell land in Texas is wholly . 
wanting, and the instrument was so treated by the court 
below. 

The plaintiff says in his petition that he owns the west 
fourth’of the Rud league, and that Harnage and others 
own portions of the same league, but that he, plaintiff, 
does not know the metes and bounds of bis west fourth, 
and cannot know it until there is a partition. 
The plaintiffs amended, and plead limitation. 
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There were a number of defendants and intervenors, 
None appealed, however, except Harnage, Hart, and the 
executors of Jesse Mayfield. 

The charge of the court and pleadings are very volum- 
inous; but we believe that the case can and should be dis- 
posed of on one point. 

The third clause in the finding of the jury is in these 
words : 

‘*3d. We, the jury, find, by virtue of the statute of lim- 
itations, for the plaintiffs, as against the defendants, John 
.G. Harnage and the executors of Jesse Mayfield. 

** (Signed) J. C. Hickey, Foreman.” 

The plaintiff says that when he purchased, in 1857, there 
was a small patch—about a quarter of an acre—under 
fence; rails looked like they were one or two years old. 
That he employed a man by the name of Stokes, who 
lived on another tract about a mile and three quarters, to 
look after the land and protect the timber; that Stokes was 
his tenant; that this little improvement was within fifty 
or one hundred yards from the road leading from Hender- 
son to Nacogdoches. He did not know that Stokes cul- 
tivated or used the land after he let him have it. He 
(plaintiff) lived some fifteen miles from the land. That 
he was on the land in 1859 or 1860; saw the patch or 
fence; that there was nothing growing on it; looked like 
it had been cultivated that year. That he did not tell 
defendant he was claiming the land until he brought suit 
for it; said he had paid taxes on the land ever since he 
had purchased it. That the little patch on the land was a 
mile or a mile and a quarter from the west line of the 
Rud league, but did not know whether it was on this land 
or not. : 

Vansickle, for plaintiff, said he saw a small patch on the 
land in 1856 or 1857; looked like it had been sown down 
in small grain; that he was overseer of the road that 
went by the place from 1857, until he went to the war, in 
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1861 or 1862; that he worked on the road ten days every 
year, and that after 1857 the improvement went down, 
and that he knew that it had not been used or cultivated 
after that time until he went to the army. 

Smith, from whom plaintiff bought, says that there was 
asmali portion of the land that was cleared and cultivated 
by him; that he took actual possession of the land by cul- 
tivating a portion of the same, and that he kept possession 
of it until he sold it. Says he and Wardsworth paid taxes 
on it from 1855 to 1857. 

We have thus given the plaintiff’s testimony as to pos- 
session at length. 

For the defendant it was in proof by a number of wit- 
nesses that they were familiar with the land, lived near it, 
hunted over it, passed over it frequently, saw bog pens on 
it, one of which defendant built or had built; but none of 
them ever saw the quarter of an acre said to have been 
cultivated by plaintiff. . There was a motion for a new trial; 
and one of the grounds assigned is that the verdict is not 
warranted by the evidence, and the refusal to grant the 
new trial is assigned as error. 

It is not the practice in this court to reverse judgments 
when there is a mere conflict in the evidence, or where this 
court, acting in the place of the jury, would have found 
the issue different. “While a verdict must appear to be 
clearly wrong before it will be disturbed by this court, yet, 
when the jury have manifestly found against the weight of 
the evidence, it is not only the right but the duty of the 
court to set the verdict aside.” (Wills v. Lewis, 28 Tex., 
186.) 

The verdict in this case is manifestly against the weight 
of evidence, and the court erred in not granting a new 
trial. 

As the case will go back for a new trial, we think it - 
proper to notice the ruling of the court in one other re- 
spect. It was in proof that one Cox had been living on the 
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land, and it was attempted to be shown by the defendant, 
through the declarations of Cox, that his, defendant’s, pos- 
session was in privity with that of Cox. This was objected to 
on the ground that it was hearsay, and the court excluded 
it and defendant excepted. 

We believe that the declarations of a tenant in possession 
may always be proved in order to show the nature of his 
possession. (1 Greenl. Ev., § 109.) 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





JAMES AND REUBEN RosesoroueH Vv. THE STATE. 


1. NEW TRIAL should not be granted for the incompetency of one of 
the jurors by whom the case was tried, when it is not shown that 
the incompetency was not known when the juror was accepted or 
that it could have been known by proper inquiry. 

2. CIRCUMSTANTIAL EVIDENCE.—It seems that in criminal cases the 
mere union of a limited number of independent circumstances, each 
of which is of an imperfect and inconclusive nature, cannot afford a 
just ground of conviction, 

3. SAME.—See facts held insufficient to sustain a verdict of guilty of 
assault with intent to murder, 


Appeal from Harrison. Tried below before the Hon. 
J. L. Camp. 

James and Reuben Roseborough were convicted of an 
“assault with intent to murder W. L. Nix, and their pun- 
ishment fixed at five years in the penitentiary. On 24June, 
1875, a motion for new trial was filed and overruled. 

On the next day asecond motion for new trial was filed, 
showing, under oath, that “II. A. Rozelle, the foreman of 
the jury who tried the cause, is not now nor was he at the 
time the cause was tried a qualified juror;” * * ‘that said 
Rozelle, on this the 25th June, 1875, declared under oath 
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that he is not a citizen of Harrison county, in the State 
of Texas;’”’ *.* ‘that affiant verily believes the statements 
to be true;” * * “that this application was made as soon 
as the attention of affiant was called to the facts.” 

This motion was overruled and appeal taken. 

The testimony was us follows: 

Bill Howard, for the State, testified that on Christmas 
Eve night, of 1874, he was at the grocery of Charles Bla- 
lock, at Woodlawn, on the Texas and Pacific railway ; 
that between eight and nine o’clock that night he left 
Woodlawn,and in company with Thos. H. Blalock, Horace 
Lane, and the defendants James Roseborough and Reuben 
Roseborough, they proceeded up the railroad about one 
mile to the grocery of James M. Harcrow; that they had 
all been drinking at Blalock’s grocery, and on leaving they 
took with them a bottle of whisky, which they drank on 
the road. After they had been at Harcrow’s a short time 
W. L. Nix came in, bought a bottle of whisky, and left. 
A short time after Nix left,the defendants left the grocery. 
Reuben Roseborough remained absent about three-quarters 
of an hourand returned. About the time Reuben returned 
Blalock told witness and Lane to go out and see what had 
become of defendants. Witness and Laue went down to 
the railroad, which was about twenty-five yards from the 
grocery, and they called defendants, and finally James an- 
swered back of the grocery. They went back, and when 
witness got to James Roseborough he said to witness: ** You 
all are trying to get me drunk to-night; in the house they 
are trying to get me drunk, but they can’t get away with 
me.” Witness and James then went into the grocery, 
where they found Reuben Roseborough, who had already 
returned. Very soon after James went out of the grocery 
into the road and called witness out to him: that when 
witness got out to James he said to witness, “I got away 
with that old fellow.” Witness asked what he meant, when 
James said, “That old fellow who had the sack in the 
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store ;” “TI got his money and purse;” at the same time 


showing a purse and handing witness a dollar in United 
States currency. “If you don’t believe 1 got away with 
him here’s his damned old hat,” at the same time pulling 
a hat out of his bosom. Witness and James then went 
back to the grocery; when witness got into the grocery 
he laid the dollar down by the side of the counter; that 
witness bought a bottle of whisky and treated the crowd. 
About that time Mrs. Harerow came down from the house 
and gave the alarm that some one had been killed up near — 
the house. FHarcrow shut witness and James Roseborough 
‘up in the grocery, and sent Blalock, Lane, and Reuben 
Roseborough up to his house; that after they returned 
Harcrow shut them all up in the grocery together, where 
they remained all night; that after they had been shut 
up awhile Harcrow took witness out of the grocery, when 
witness told [Iarcrow what James Roseborough had said 
aud shown to witness. 

James Harcrow, for the State, testified that on the night 
of 24th of December, 1874, he was at his grocery iu Harri- 
son county; that early in the night Blalock, Lane, How- 
ard, and James and Reuben Roseborough came in; that 
after they had been there a short time W.L. Nix came in, 
bought a bottle of whisky, and when he went to pay for it 
he spread his money out on the counter; that while he had 
his money out James Roseborough stepped up and looked 
at it without saying anything. Nix treated the crowd. 
After he had been gone about half an hour witness missed 
the Roseboroughs; that Blalock sent Lane and Howard 
to look for them, and after a few minutes they returned 
and the defendants with them; that in ten or fifteen min- 
utes some one came down from the house and said some 
one had been murdered up there in the road; that witness 
then shut Howard and James Roseborough up in the gro- 
cery, and sent Lane, Blalock, and Reuben Roseborough 
up to the house to see what was the matter; that witness 
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did not go with them up to the house, and when they 
returned he shut them up in the grocery with Howard and 
James Roseborough, and searched all the parties; that 
after they had remained shut up some time witness took 
Tloward out to talk to him; that Howard told witness 
what James Roseborough had said to him; that witness 
then went back into the grocery and searched it very care- 
fully, and under the counters he found nine dollars in eur- 
rency rolled up together; that in another part of the house 
he found a buckskin purse, and under the bed a hat which 
he recognized as the hat of Nix; that witness had seen 
Nix wear the hat often; that witness kept Howard and 
defendants until morning, when he sent for an officer and 
turned them over to him. Witness did not go up to his 
house until next morning, when he found Nix at the house 
of witness. Nix had a bad wound on the side of his face. 

Henry Morris, for the State, testified that on the 25th of 
December, 1874, Reuben Roseborough came to the house 
of witness and said “he did not do it, but furnished Nico- 
demus the tricks to do it with;” that he had money—was 
going to give an “egg-nog,” and then he was going to 
Marshall and give another “egg-nog,” and then he in- 
tended to take the cars and leave. Witness did not know 
who defendant referred to as “‘ Nicodemus” or what trans- 
action he alluded to. 

John Harerow, for State, said, on 25th December, 1874, 
I was sent for to go to James Harcrow’s. I went, and 
found a man who was introduced to me as Mr. Nix. Ile 
had a severe wound on the face. I went out on the road 
to the place where Nix had been found. There I saw the 
tracks of one man behind a tree, where the man had been 
standing who gave the blow to Nix. Going from this 
point down to the grocery on the side of the road, a little 
way down from the road, I saw the same track I had first 
seen behind the tree, and following this track a little dis- 
tance I came upon a hickory stick which had been freshly 
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cut and roughly trimmed up, on one of the knots of which 
I saw blood stains. 

Horace Lane, for the State, testified that witness and 
defendant, Reuben Roseborough, went from the grocery to 
Harcrow’s house after it was known that Nix had been 
hart. When witness and defendant got to the gate Reuben 
Roseborough said, “ If he ain’t dead, let me get to him, and 
Til finish him yet.” In going from the gate back to the 
grocery, Reuben, myself, and several others went by the 
place where we were informed the said Nix was assaulted. 
Sometimes one would be ahead and then another, but 
when we came near the place Renben went ahead and 
reached the place first, picking up a haversack that was 
lying by the roadside belonging to Nix. 


No counsel for appellants. 
A. J. Peeler, Assistant Attorney General, for the State.. 


Moore, AssocraTe Justice.—The court did not err in 
refusing to grant a new trial on the ground of the alleged 
incompetency of one of the jurors by whom the case was 
tried. This is not one of the causes for which in cases of 
felony the code says new trials shall be granted. (Code 
Cr. Pro., art. 672.) But if the juror was disqualified when 
he was passed upon and accepted by the parties, and this 
fact was unknown to appellants and their counsel, though 
it does not so appear in the record, it is not shown that 
this was not from want of proper inquiry. (Code Cr. Pro., 
art. 577.) Nor does it appear that any material error was 
committed by the court in the organization of the jury cal- 
culated to injure the rights of appellants. 

An inspection of the record does not leave the slightest 
ground for holding that a new trial should have been 
granted the appellant, James Roseborough. The verdict 
against him is fully warranted by his own explicit and 
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direct admissions, which are corroborated and supported 
also by circumstantial evidence of the most convincing 
aud conclusive character. 

But with reference to the other defendant, Reuben Rose- 
borough, we cannot say that this is the case. While the 
evidence is certainly calculated to beget in the mind the 
strongest suspicion of a guilty complicity of some sort be- 
tween him and his codefendant in connection with the 
transaction, we cannot say, under the well-established rules 
of law applicable in cases depending on circumstantial evi- 
dence alone, that the facts as presented in the record war- 
rapt his conviction, either as a principal or accessory before 
the fact, of the offense for which he has been indicted. By 
the well-recognized formulary for determining the suffi- 
ciency. of circumstantial evidence to warrant conviction in 
criminal cases, the circumstances should with reasonable 
certainty exclude any other hypothesis but that of guilt. 
The circumstances relied tipon must also be of a conclusive 
nature and tendency. For, as is said by Mr. Starkie in 
his philosophic treatise on the law of evidence, “ whenever 
mere inconclusive probabilities concur, the result, however 
the degree of probability may be increased by the union, 
will still be of a definite and inconclusive nature. And 
hence it seems that in criminal cases the mere union of a 
limited number of independent circumstances, each of 
which is of an imperfect and inconclusive nature, cannot 
afford a just ground of conviction.” (1 Stark. Ev., 570; 
1 Green|. Ev., § 13a.) , 

The testimony not being sufficient beyond all reasonable 
doubt to warrant the jury in finding the defendant, Reuben 
Roseborough, guilty of the offense charged in the indict- 
ment, the court should have sustained the motion for a 
new trial as to him, and for its refusal to do so the judg- 
ment against said Reuben Roseborough is reversed and 
the case remanded to the District Court for further pro- 
ceeding. But there being no error in the judgment against 
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appellant, James Roseborough, it is, as to him, in all things 
affirmed. 
AFFIRMED. 





CLAIBORNE JOHNSON V. THE STATE. 


ASSAULT.—In every assault there must be an intention toinjure, coupled 
with an act which must at least be the beginning of the attempt to 
injure then, and not an act of preparation for some contemplated 
injury that may afterwards be inflicted. 


AppraL from Rusk. Tried below before the Hon. M. 
H. Bonner. 
‘ Claiborne Johnson was indicted for an assault with intent 
to kill and murder one William Ross. Ross testified that 
while he was plowing in his field Johnson, who was in the 
road outside of the field, addressed him, saying, “Come 
and take a drink with me,” to which Ross made no an- 
swer. Thereupon Johnson dismounted from his horse, 
saying: “I will make you notice me or I will kill you,” 
and started toward Ross with a gun in his hand, but though 
in shooting distance, there was no evidence that he held 
his gun in position to shoot or attempted to shoot. When 
Johnson had approached to within twenty yards of Ross 
the latter started to his house, where he was reinforced by 
his brother-in-law and sister, all of whom, after arming 
themselves with guns, returned to where Johnson was, 
who thereupon left the place. Verdict, guilty of aggra- 
vated assault, and fine of one hundred dollars. Judgment 
accordingly, from which Johnson appealed. 


Drury Field, for appellant. 5 
A. J. Peeler, Assistant Atiorney General, for the State. 


Roperts, Curer Justice.—The only ground of objection 
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taken to the conviction in the motion for a new trial which 
it is necessary to pass upon is, that “the jury found the 
defendant guilty without and against evidence.” 

The evidence on the trial, as contained in the statement 
of facts, is entirely deficient in showing any distinct act on 
the part of the defendant indicating an effort then to shoot 
William Ross, or otherwise use the gun which he held in 
his hands in such manner as to inflict violence upon his 
person. 

In every assault there must be an intention to injure, 
coupled with an act which must at least be the beginning 
of the attempt to injure then, and not an act of preparation 
for some contemplated injury that may afterwards be in- 
flicted. (Higginbothem v. The State, 23 Tex., 574.) 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED, 





Rozvert Couiins v. Tue State. 


INDICTMENT—VARIANCE.—An indictment for theft of the property of 
**Gabriel Carter’ is not sustained by evidence of the theft of the 
property described in it from ‘*Carter Gabriel.’’ (Brown v. The 
State, 32 Tex., 125, overruled.) 


Appeal from Shelby. Tried below before the Hon. 
George Lane. 


Drury Field, for appellant. 


A. J. Peeler, Assistant Attorney General, for the State, 
cited Brown v. The State, 32 Tex., 125; 2 Whart. Am. Cr. 
Law, sec. 1820, et seq. 


Reeves, Associate Justice.—The indictment in this 


ease charges Robert Collins with theft of one bushel of 
37 
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dried peaches belonging to Gabriel Carter. The evidence 
shows that the peaches belonged to Carter Gabriel. The 
court charged the jury that,if they found that Gabriel 
Carter and Carter Gabriel are one and the same person, it 
was indifferent by which one ot the names he was called 
in the indictment. 

The defendant being convicted, appealed from the judg- 
ment of conviction, and assigns for cause of reversal the 
variance between the allegation in the indictment and the 
proof on the trial. — 

The rule is well settled that the property in the stolen 
goods must be averred to be in the right owner, or some 
excuse must be given for the omission, as that the owner’s 
name was unknown. Wharton says, “If the owner be 
misnamed, if the name thus stated be not either his real 
name or the name by which he is usually known, or if it 
appear that the owner of the goods is another and differ- 
ent person from the person named as such in the indict- 
ment, the variance will be fatal... Whart. Am. Cr. Law., 
1820; also 2 Bishop’s Cr. Proced., 718; 1 Arch. Cr. Prac., 
and Plead., 79; East P. C., 2 vol., 650, 778; 3 Greenl. Ev., 
22. 

In this case the owner of the property was misnamed. 
On his explanation as a witness he stated that his name 
was Carter Gabriel, and it was not shown that he had ever 
been known or called by any other name before the indict- 
ment was found. 

We think the variance was material. 

The jury was doubtless instructed on the authority of 
the case of Brown v. The State, 32 Tex., 125, in which the 
court arrived at a different conclusion and sustained the 
conviction. We do not concur in that opinion in so far as 
it may be in conflict with the views expressed in this 
opinion. — | 
REVERSED AND REMANDED. 
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Mack Mituer v. THE Stare. 


1. PRACTICE—APPEAL.—The action of the District Court dismissing a 
motion to reduce the amount of bail is not a final judgment from 
which an appeal will lie. 

2. HABEAS CORPUS—PRACTICE.—Though the action of this court is 
final and conclusive when rendered on appeal under habeas corpus, 
it will not preclude the District Court having jurisdiction from after- 
wards entertaining a motion to reduce the amount of bail. 


AppEAL from criminal court of Paris, Lamar county. 
Tried below before the Hon James Q. Chenoweth. 

Mack Miller was before this court at a former term on 
appeal from a judgment of the court below refusing bail. 
The judgment was reversed, and his bail fixed at $7,500. 
Iie afterwards filed a motion in the court below to reduce 
the amount of his bail bond, alleging his inability to make 
the bond. The district attorney moved to dismiss the 
motion, because it appeared that the cause had been ap- — 
pealed to the Supreme Court and the amount of bail had 
been fixed by this court. The motion to dismiss was sus- 
tained, and Miller appealed. 


Maxey, Lightfoot ¢ Gill, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Reeves, Associate Justice.—The record in this case 
was submitted with case No. 364, entitled Mack Miller v. 
The State, which was an application for bail on habeas cor- 
pus. 

The District Court dismissed the writ because it ap- 
peared to be a second application, and that there had 
been an appeal from the decision upon the first writ. 

The case No. 363 appears to have been a motion to re- 
duce the amount of bail required of appellant, and seems 
to have been made in the case of The State v. Mack Miller, 
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who was jointly indicted with Samuel Provine on a charge 
of murder. 

The court sustained objections to the motion on sub- 

stantially the grounds interposed to the habeas corpus in 
ease No. 364, and refused to reduce the bail, and Miller 
appealed. 
_ The action of the court dismissing the motion is not a 
final judgment from which an appeal may be taken. The 
judgment, being in its nature interlocutory, would not 
bar another motion for the same purpose in term time, 
and, on showing good cause, the court would not be con- 
cluded from reducing the bail by reason of its action on the 
former motion or the action of the Supreme Court upon 
the application for the writ of habeas corpus. 

In the case No. 364 it is held that the judgment of this 
court in appeals under /abeas corpus is final and conclu- 
sive on the first application. 

The judgment on habeas corpus and the effect given to it 
-do not apply to the motion in this case. But because the 
judgment of the District Court on the motion is not sub- 
ject to revision by this court, the appeal is dismissed. 


DISMISSED. 





Mack Miter v. Tue Stare. 


1. HABEAS CORPUS.—When, after indictment found, there has been an 
investigation on habeas corpus, and an order made remanding the 
party to custody or admitting him to bail, and there has been an 
appeal from the decision of the judge or court below upon the first 
application, the applicant is not entitled again to the writ. 

2. HABEAS CORPUS.—The provision for obtaining the writ a second 
time, where important testimony has been obtained since the first . 
investigation does not apply when there has been an appeal from 

the first application. (Paschal’s Dig., arts. 2640, 2642-2643.) 
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AppEAL from criminal court of Paris. Tried below 
before the Hon. J. Q. Chenoweth. 

This was a proceeding under habeas corpus to reduce the 
ainount of bail bond, after the amount had been before 
fixed by this court on appeal and after indictment found. 
The proceeding was dismissed, on the ground that this 
court had once granted bail and fixed the amount. This 
action was excepted to and appealed from. 


Maxey, Lightfoot ¢ Gill. 


A. J. Peeler, Assistant Attorney General, referred to arts. 
2642 and 2643, Paschal’s Digest, and cited ex parte Hibbler, 
decided at Austin term, 1875. 


tEEVES, AssocraTE J USTICE.—It appears from the record 
in this cause that the District Court dismissed appellant’s 
writ of habeas corpus because the Supreme Court had once 
granted bail and fixed the amount of the bond, on appeal 
from the judgment of the District Court refusing bail to 
appellant. To this action of the court appellant excepted, 
and has brought the case before this court a second time. 

It was agreed in writing by the district attorney and the 
attorneys for the applicant that the transcript of the record 
on file in this court in the same case on the former appeal 
should be used in evidence on the present appeal on the 
trial in this court. The case was decided at Galveston at 
the last term and the transcript is not before this court. 

It appeared on the trial of the first application for bail 
before the District Court that Provine, who was jointly 
indicted with appeliant, was admitted to bail in the sum’ 
of seven thousand five hundred dollars, and that bail was 
denied to appellant. From that decision he alone ap- 
pealed, and the case was submitted upon the facts con-— 
tained in the record and the law arising upon it. 

The amount of bail required of the other defendant in 
the indictment being shown by the record, by aualogy it 
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was applied by this court to appellant, there being no other 
guide furnished by the record. 

The Code ef Procedure requires that the transcript shall 
contain all the testimony offered on the trial, and that the 
appeal shall be heard upon the facts and the law arising 
_upon the record. (Paschal’s Dig., arts. 3220, 3221.) 

The question, then, is, did the District Court err in dis- 
missing the writ of habeas corpus on the second application, 
there having been an appeal to this court from the decision 
of the district judge upon the first application ? 

It will be observed that the application for bail was 
after indictment found. 

In such case, where there has been an investigation on 
habeas corpus and an order made remanding the party to 
custody or admitting him to bail, and there has been an 
appeal from the decision of the District Court or judge 
upon the first application, the applicant is not entitled 
to the writ. 

The provision for obtaining the writ a second time, 
where important testimony has been obtained since the 
first investigation, does not apply where there has been 
an appeal from the first application. (Arts. 2640, 2642, 
2643.) 

By another provision of the code: “The judgment of 
the Supreme Court in appeals, under habeas corpus, shall 
be final and conclusive, and no further application in the 
same case can be made for the writ.” (Code Crim. Pro- 
cedure, art. 3225.) : 

As regards the judgment rendered on the hearing of 
the first application, and the amount of bail, it’ may be 
observed further that the code requires that the judgment 
of this court shall be certified to the sheriff, if the party is 
in his custody, and that the bail-bond may be executed 
before him. (Art. 3229.) The amount of the bail is to 
- be regulated by the court, and is a necessary incident to 
the judgment on habeas corpus. (Bill of Rights, section 9; 
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art. 2740 of the code.) Until the amount of bail is fixed 
by the court in a capital felony the sheriff cannot take 
bail. (Arts. 2897, 2899.) 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 





GrorGce Tuompson v. Tue STATE. 


ASSAULT WITH INTENT TO COMMIT RAPE.—Evidence of an unwar- 
ranted liberty with the person of a female, however gross, not 
showing an attempt to commit a rape by force, threats, or fraud, ° 
will not support a verdict of guilty. 


AppEAL from Lamar. Tried below before the Hon. 
J. Q. Chenoweth, Judge of the Criminal Court of Paris. 

George Thompson was indicted for an assault with intent 
to commit a rape. 

The statement of facts shows that defendant entered the 
room of a white woman, a domestic, about ten o’clock at 
night; was seen by her and a little girl sleeping with | 
her; when first noticed, he was standing by the bed-side, 
with his hand upon the person of the domestic. She woke 
up the girl sleeping with her—pulled up the bed-clothes— 
was too much frightened to scream, when defendant im- 
mediately left the room, when the alarm was given. In 
another bed in the same room slept three little girls, and 
across a hall and near the room slept others of the family. 

Defendant was convicted, and his punishment fixed at 
five years in the penitentiary. 


Johnson & Minor, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Moors, Associate Justicte.—The evidence in this case 
most obviously does not warrant the verdict found by the 
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jury. There is nothing in the faets or circumstances dis- 
’ closed in the record from which it can be justly inferred 
that appellant committed an assault with intent to commit 
rape, (Crim. Code, art. 494,) or that the offense of rape, 
though not committed, was attempted by the use of force, 
threats, or fraud. (Crim. Code, arts. 524, 525, 526, 530.) 

The offense defined in article 494 is consummated when 
an assault is made upon a woman with intent and purpose 
to commit the offense of rape, though the force and vie- 
lence used in making the assault may not have equaled 
that required for the commission of the offense. (Crim. 
Code, art. 524.) If the assault is made with the unlawful 
intent the offense is complete, although the offender, from 
fear, resistance, or other cause, may have abandoned his 
purpose without resort to the greater force which he de- 
signed using, if necessary, to accomplish the intent with 
which he made the assault, while, to maintain an indict- 
ment, under art. 530 it must be shown that there was an 
attempt to commit a rape by force, threats, or fraud. And 
this force, as defined by the code, ‘must have been such 
as might reasonably be supposed sufficient to overcome 
resistance, taking into consideration the relative strength 
of the parties and other circumstances of the case.” (Crim. 
Code, art. 524.) 

Unquestionably it cannot be said that appellant is shown 
to have attempted to commit the offense in question by 
the use of such force as is here indicated; and still less can 
it be said that he attempted to do so by threats or fraud as 
also defined in the code. (Arts. 525, 526.) 

The evidence shows an unwarranted liberty with the 
person of a female of a gross, wanton, and outrageous 
character, well calculated to arouse the strongest feelings 
of shame, mortification, and indignation, which was, there- 
fore, unquestionably an aggravated assault upon her. But 
the manner, time, place, and circumstances under which 
this assault was committed, however wanton and unjusti- 
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fiable, were not such as justifies the presumption that it 
was with the intent to accomplish the purpose for which 
he may have entered the room without consent and by 
means of force. To support the verdict it is necessary that 
it should appear that the intent with which the assault was 
made went to this extent. The improbability that he could 
suppose that he would be able to accomplish such a design, 
when the slightest outery would have defeated it, renders 
it quite improbable that this was his intention. But it is 
not sufficient to support the verdict that this possibly may 
have been the purpose and intent with which he made the 
assault. The burthen was upon the State to show beyond 
reasonable doubt that such was the fact; and as this was 
not done, the motion for a new trial should have been 
granted. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





R. R. Hatton, ADMINISTRATOR, v. Lawson SIMMELL. 


1, CLAIMS AGAINST ESTATES.—A contract by a widow for labor will 
not bind the estate of the deceased husband, although done for the 
benefit of the estate. 

2. SAME.—The widow, on paying for such labor, could compel payment 
out of the assets of the estate. ke 


AppgaAL from Rusk. Tried below before the Hon. M. 
D. Ector. , saa 

Simmell sued Laller’s administrator upon an account 
extending for several years, claiming a balance of $150. 
Among the items was a charge for taking care’ of the’ 
stock horses belonging to the estate after Laller’s ‘death, 
continuing in the business on contract with Fanny Laller, 
the widow, who did not administer on the estate, but kept 
the property during her life. After her death, Halton 
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obtained letters of administration, and made some efforts 
to settle Simmeil’s account. An ineffectual arbitration 
was shown, failing from fault of plaintiff. 

On the trial defendant objected to evidence proving the 
item for keeping the stock on contract. with the widow 
after the death of Laller. ’ 

There was a verdict and judgment for plaintiff for 
sixteen dollars. The administrator appealed. 


NV. J. Bagby, for appellant. 
Drury Field, for appellee. 


IneELAND, AssocratE JusticE.—We will not undertake to 
say that in no case could an administrator be held liable in 
equity for labor and care to the property of the intestate 
‘ when done and performed at the instance and request of 
the widow before administration granted. Certainly in 
this case the widow was responsible to plaintiff on her 
contract, and had he sought and obtained payment from 
her she might thereafter have compelled the estate to re- 
imburse her for what she had expended for the benefit of 
the estate. 

While it does appear that the administrator undertook to 
settle plaintiff’s account, including the items bearing date 
after Laller’s death, still when formally presented to him 
he rejected.them, and the mere fact of undertaking an 
amicable adjustment, to which plaintiff himself refused to 
submit, would not work an estoppel as against the admin- 
istrator. 

The defendant objected to the evidence in proof of the 
account created after the death of Laller, and his objections 
were overruled. Ie excepted, and this ruling of the court 
is assigned as error. As the case is presented by the 
pleadings, we believe the admission of this testimony was 
erroneous, and the judgment is therefore reversed ani the 
cause remanded. . ; 
REVERSED AND REMANDED. 
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_ConrapD ANscuincks vy. THE State. 


FINAL JUDGMENT.—A final judgment from which an appeal lies must 
show that the accused was condemned to be punished as determined 
by the jury, setting forth the amount or duration and place of pun- 
isament to which he became subject by reason of the indictment and 
verdict. 

AppeaL from Robertson. From the Criminal Court of 

Calvert. 


H. D. Prendergast and Jones ¢ Henry, for appellant. 
A, J. Peeler, Assistant Attorney General, for the State. 


Moore, Associate J ustice.—Under the repeated rulings 
of this court this case must be dismissed for want of-a final 
judgment. The entry in the court below, by which it was 
no doubt supposed the final judgment in that case was 
pronounced, does not contain the essential requisites of a 
final judgment, as laid down in the case of Mayfield v. The 
State, (40 Tex., 289,) and the cases there referred to. 

The entry in this case, from which we learn the action 
of the court, shows that appellant was adjudged to be 
guilty of the offense with which he is charged in the indict- 
ment, and that the verdict of the jury finding him guilty 
and assessing his punishment is approved.by the court. 
Being found guilty, and the penalty imposed approved, it 
follows unquestionably that he should be adjudged by the 
court to undergo the punishment to which, as a conse- 
quence, he would be justly liable. Aud it should there- 
fore have been shown by the entry that the defendant was 
condemned to be punished, as so determined by the jury, 
“setting forth particularly the amount or duration and place 
of punishment” to which he became legally subject by rea- 
son of the indictment and verdict. Until this is done, the 
final judgment, from which alone an appeal will lie to this 
court, has not been pronounced. 
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For want of a final judgment in the criminal court the 
case is dismissed. 
DISMISSED. 


F. SINGLETARY ET AL. v. J. R. HI. 


1. RULE IN SHELLEY’S CASE.—A deed conveying land to M. D. and 
the heirs of her body * * to have and to hold unto her, the said M. 
D., and her said heirs forever, conveyed to her the absolute estate. 

2. SALE OF HOMESTEAD FOR PARTITION.—Under the probate law of 
1848 a sale of the homestead ordered and made upon the report of 
commissioners that partition was impracticable passed the title. 

3. SAME.—The surviving husband could, under the said probate law, 
take the land, accounting to the other distributees for their part of 
the value of the land so sold for partition,in the absence of fraud. 


_ Appeat from Panola. Tried below before the Hon. 
George Lane. 
The facts are stated in the opinion. 


Martin Casey, for appellants. 


J. G. Hazlewood, for appellee, cited Peters v. Caton, 6 
Tex., 559; Foster v. Wells, 4 Tex., 101; Merle v. Andrews, 
4 Tex., 211; Poor v. Boyce, 12 Tex., 440; Shannon v. Tay- 
lor, 16 Tex., 419; Giddings v. Steele, 28 Tex., 732; Berry 
v. Young, 15 Tex., 369; Howard v. North, 5 Tex., 316; 
Spann v. Sterns, 18 Tex., 563; Jones v. Shaw, 15 Tex., 578. 


Goutp, Associate Justice.—The plaintiffs in error 
brought trespass to try title to two hundred acres of land, 
being the same land conveyed on September 3, 1856, by 
J. B. Youngblood to his daughter Mary Dillard, the 
mother of the plaintiffs. The deed recites a consideration 
of natural love and affection, and of one hundred dollars, | 
and conveys the land “ unto the said Mary Dillard and the 
heirs of her body””—‘‘to have and to hold unto her, the 
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said Mary Dillard, and her said heirs forever.” Under 
this conveyance it is clear that Mary Dillard took an abso- 
lute estate, and not merely an estate for hfe, (Hancock v. 
Butler, 21 Tex., 807, and authorities there cited; also Haw- 
kins v. Lee, 22 Tex., 547; O’Brien v. Hilburn, 22 Tex., 
623.) .The claim of the plaintiffs must be supported, if at 
all,in their right as heirs of their deceased mother, and 
not as purchasers under this deed. 

The defendant claimed title through G. W. Dillard, hus- 
band of Mary Dillard, who administered on her estate and 
inventoried the land in controversy, stating (and the record 
contains evidence tending to support the claim) that about 
seventy-five acres of it was community property, and the 
balance the wife’s separate estate. Subsequently, ou the 
application of said G. W. Dillard, the County.Court ordered 
a partition of the estate, consisting only of this tract of 
land, between him and the other distributees, the plaintiffs 
in this suit. The court having appointed a guardian ad 
liiem for the minors and fixed the respective shares of the 
distributees, and the commissioners to partition having 
reported that partition was impracticable, G. W. Dillard 
was allowed to take the land at its appraised value, eight 
hundred dollars coin. (Paschal’s Dig., art. 1360.) Ata 
subsequent term of the court a decree was made vesting 
the title in G. W. Dillard, the decree reciting that he had 
produced satisfactory evidence that he had paid to each of 
the distributees their proper share of the eight hundred 
dollars. Shortly afterwards, in consideration of eight hun- - 
dred dollars, he conveyedthe land to Joseph M. Haskins, 
and on February 7, 1870, Haskins conveys to defendant 
Ilill the consideration recited, being eighteen hundred 
dollars. 

These proceedings of the County Court, and the convey- 
ances thereunder, were specially pleaded by defendant, and it 
was also alleged and proved that plaintiffs Singletary and 
wife were parties to the partition, and had received and 
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receipted for their share of the eight hundred dollars ; also 
that G. W. Dillard after the partition, but before the title 
was decreed to him, had qualified as guardian of the other 
plaintiffs, and had inventoried their share of the proceeds 
of the land. There was no pleading on the part of the 
plaintiffs impeaching the validity of the proceedings in the 
County Court on the ground of fraud or otherwise. By 
instructions, asked and refused, it was claimed tkat the 
two hundred acres admitted to have been the homestead 
of deceased and her husband “‘ was not subject to admin- 
istration or forced sale, and the proceeding of the probate 
court of Panola county attempting to alien the same is 
void for want of jurisdiction in said court.” A charge was 
also asked to the effect that the jury should disregard the 
action of the probate or County Court if they found that it 
was procured by Dillard with the purpose of depriving 
plaintiffs of their title. As G. W. Dillard was not a party 
to the suit, and as no issue of fraud was made, and there 
was no prayer to have the proceeding of the County Court 
vacated on that ground, this latter charge was correctly re- 
fused. (See Ayres v. Duprey, 27 Tex., 593.) The proposi- 
tion that the partition had at the application of the surviving 
husband was equivalent to a forced sale of the homestead 
is untenable. The administration was under the probate 
law of 1848, which,in cases of solvent estates,contemplated 
the ultimate distribution and partition of the homestead 
and other exempt property. (Paschal’s Dig., art. 1305; 
* O’Docherty v. MceGloin, 25 Tex., 72.) 

The assignment of errors presents no other question, nor 
does the brief of counsel for plaintiffs in error suggest any 
' other grounds, upon which the proceedings resulting in a 
decree of title to G. W. Dillard can be treated as void. 
Under these circumstances we do not feel called on to 
scrutinize these proceedings, perhaps imperfectly presented 
in the record, with the view of ascertaining whether any 
other objections might be taken to their validity. 





McAFEE v. ROBERTSON. 





Syllabus. 





‘The verdict and judgment were in favor of defendant; 
and because we find no error in the action of the District 
Court, the judgment is affirmed. 

; AFFIRMED. 





W. T. McArtes v. James S. Ropertson, 


SEPARATE PROPERTY OF THE WIFE—APPEAL—EVIDENCE.—B con- 
veyed land to A’s wife during coverture, and received from her 
the purchase-money. Subsequently A joined his wife in a title 
bond to C, who executed his note for the purchase-money, payable 
to her. C went into possession, and afterwards refused to pay his 
note or return possession. After suit was begun by A and wife 
against C to cancel the sale and recover possession, C conveyed to 
B, who, after going into possession, was made a party defendant, 
and set up his purchase from C, and also.a deed under execution 
issued on a judgment in his favor against A, rendered after B's 
conveyance to A’s wife. On appeal by B (in which C did not 
join) from a judgment rendered against him for the land and -its 
rents, held, 1. That the rights of C, who had not joined in the 
appeal, could not be considered. 2. That, as C had no just cause 
of objection to the position in which A and wife had placed the 
title to the land, so neither had B by virtue of any right he acquired 
under the deed from C. 3. That, as B asserted no claim at any 
stage of the suit to the property except as resulting from the pur- 
chase of it at execution sale as community property, it Was necessary 
to his defense to show that the land was community, and that he 
could not, under such circumstances, be heard to claim for the first 
time on appeal the interest he may have acquired at execution sale, 
which A may have inherited from his deceased wife. 4, The fact 
that the deed was made to A’s wife by B himself; that the note 
given by C when he bought was made payable to her individually ; ° 
that, A, by joining in her bond for title to C, recognized it as her 
property, and did again by joining her in a suit for it as her sepa- 
rate property when there was no conceivable motive for falsifying 
the truth as to ownership; that her separate right was never called 

in question until the institution of the suit, (with other facts stated 

in the opinion,) warranted the jury in finding that the land was the 
separate property of A’s wife, in the absence of any direct evidence 
that the purchase-money was furnished from her separate means. 
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AppgEAL from Rusk. Tried below before J. W. Pope, 
special judge. | | 
The facts of this case are carefully stated in the opinion. 


N. G. Bagly, for appellant, cited James v. James, 15 
- Tex., 143; 28 Tex., 383. 


Jones § Casey, for appeilees, cited Hill v. Still, 19 Tex., 
86; Sharp v. Baker, 22 Tex., 314; Roberts v. Lovejoy, 25 
Tex., (supp.,) 440; Smith v. Strahan, 16 Tex., 323; Smith 
v. Boquet, 27 Tex., 507; Paschal’s Dig., 777, (note 1049;) 
1 Greenlf., sec. 22. 


Roperts, Cuter Justice.—W. T. McAfee and wife, in 
1863, deeded two tracts of land, in the same deed, to 
Charlotte Robertson, then the wife of James 8. Robertson, 
- acknowledging the receipt from her paid of four thousand 
dollars, as the consideration for said land. Robertson and 
wife, after going into possession—to wit, in December, 
1866—executed a bond for title to Clark for the same 
land, and took his note for sixteen hundred and fifty dol- 
lars, payable to Charlotte Robertson, in cotton, on the first 
day of January, 1868, as the consideration for said land. 

Shortly after the note fell due—-to wit, in January, 
1868—Ciark refused to pay the note or give up the land, 
on the ground that a good title could not be made to him 
by the obligors in the bond. 

In February, 1868, Robertson and wife brought an action 
of trespass to try title, in order to dispossess said Clark 
from the land, claiming the same to be the separate prop- 
erty of said Charlotte, and that Clark had repudiated the 
sale. To this Clark pleaded a general denial, not guilty, 
and generally that he was the boda fide owner of the land. 

In 1868 McAfee set up some verbal claim to the land, 
and in November, 1869, received a deed to it from Clark 
and wife. 
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In 1869, Charlotte died in the State of Arkansas, where 
she and her husband and their minor children resided. 

In 1870, James 8. Robertson, for himself as surviving 
husband, and as next friend for-his minor children, filed a 
supplemental petition, setting out the facts of the purchase 
of the land by Charlotte, the sale of the land to Clark, and 
his subsequent repudiation of the contract of sale, ‘and 
tendered back the note, alleging also that McAfee was in 
possession of the laud, acting in collusion with Clark to 
defraud plaintiffs, and under a pretended deed from Clark 
and wife. 

In 1871, and from that time to the trial, in November, 
1874, defendants filed numerous answers separately, as co- 
defendants, containing exceptions and pleas in defense. 
The defense as to Clark is substantially that he was ready 
to pay the note when due, and did not do it because Rob- 
ertson and wife did not and could not make him a good 
title, and that he-is still ready to pay it if a good title is 
made to him. ay 

McAfee pleads the same facts as claiming through his 
deed from Clark and wife, and in addition thereto two 
other defenses: first, that the deed from himself and 
wife to Charlotte Robertson in 1863 is inoperative and void. 
because.the consideration thereof was Confederate money, 
(which seems not to have been relied on at the trial;) and 
secondly, that in 1871 he brought an attachment suit 
against James 8. Robertson on an account due him in 1867 
for forty-seven dollars before Justice Kilgore, in which 
both tracts of the land was levied on, and, being con- 
demned upon judgment being rendered, was sold in satis- 
faction of said judgment for eighty-nine dollars to N. G. 
Bagley, and by him, the same day, for one hundred dollars 
(as specified in the deed) conveyed to McAfee, and that 
said land was community property of James 8S. and Charlotte 
Robertson, and liable for his debt contracted in 1867, 
38 
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whereby he claimed his right to recover the whole or at 
least one-half of the land. 

On the 5th November, 1874, James M. Barton made 
himeelf a party plaintiff, as administrator of the estate of 
Charlotte Robertson, having been previously appointed by 
the District Court of Rusk county, and on the same day 
the plaintiffs filed a replication to the last defense of 
McAfee, alleging that the judgment of McAfee before 
Justice Kilgore was obtained by fraud by separating the 
items of a large pretended account, and bringing suit for 

part of it in the justice’s court, (and for the greater por- 
tion of it in the District Court,) in order thereby to acquire 
a claim of title to the land, and that Charlotte Robertson 
was dead, leaving minor children, long before said suit 
was brought. 

Under the pleadings as here presented, and under the 
proof as shown in the statement of facts, Clark had no 
standing in court, nor had McAfee any as acquired through 
his deed from Clark and wife in 1869, nor from his defense 
relating to the consideration of Confederate money. Clark 
does not appeal from the judgment against him, and he 
is thereby, in reference to. his present rights, out of the 
case. , 

McAfee presented himself as a party in interest in the 
ease, as it stood in litigation in 1870, with the deed made 
by him and wife to Charlotte, the note in the Clark pur- 
chase made to Charlotte, and the suit brought against Clark 
for the land by Robertson and wife claiming the land as, 
and defended against as, the: separate property then of 
Charlotte Robertson. 

If the case had proceeded to judgment against Clark 
alone, without any interference in it by McAfee, Clark 
certainly had no right or just cause of objection to the 
_ position in which the then plaintiffs had placed the title of 
the land as the separate property of Charlotte, in accord- 
ance with and correspondent to the terms of the deed from 
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McAfee to her, and the note executed by Clark to her. 
Nor could McAfee call in question such position any more 
than Clark, under and by virtue of any right which he ac- 
quired through the deed from Clark and wife, under which, 
together with his defense of Confederate money, he entered 
himself a party to the cause by taking -possession of the 
land under his deed, and thereby making it proper that he 
should be brought in as a defendant. Up to that period 
there was no interest or ostensible motive in Robertson or 
his wife to litigate the case with Clark, or McAfee either, 
by representing the land as the separate property of the 
wife, unless in point of fact it really was so. 

McAfee thus supplanted Clark by substitution in this 
attitude of the litigation, and attempted subsequently, to | 
wit, in 1871, to acquire an independent title, founded upon - 
the assumption, variant from the attitude in which it had 
been placed, that the land was not the separate property of 
Charlotte, but the community property of James 8. and ~ 
Charlotte, liable for his debt against James 8. Robertson 
contracted in 1867 during the marriage, and that by the 
sale of it under his judgment and his purchase he had 
acquired a good title to the whole of the two tracts of land, 
or at least to the one-half thereof, being the interest of 
said James 8. Robertson as community property. Neither 
in the pleadings, charges asked, motion for new trial, nor 
assignment of errors is there any question made as to his 
right to recover anything or any interest in the land by 
reason of James 8. Robertson’s interest in the separate 
property of his deceased wife, but the case is tried and 
proceeded with wholly upon the effort on his part to re- 
cover title to the whole or to the half of it as having been ~ 
originally community property, and that by the sale, under 
his judgment, he acquired such title. 

Coming into the case as he did, pendenie lite, this was 
what McAfee had to show in order to maintain his defense 
as he asked it and sought to maiutain it. 
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The charge of the court submitted to the jury the two 
questions involved substantially, and no more definite and 
perspicuous charge was asked and refused thereon. 

The jury having found against the defendant, McAfee, 
on this issue, the question before this court is, was there 
such a preponderance of evidence on the trial against the 
land being separate property and in favor of the validity 
of the sale of the two tracts of land, under the justice’s 
judgment, as would require this court to set aside the ver- 
dict and reverse the judgment of the court below on which 
it is founded? We think not. The facts were before the 
jury that the deed was made to Charlotte Robertson by 
McAfee himself; the note was made payable to her by 
Clark when he bought; she joined her husband in the 
bond for title to Clark; her husband recognized it as her 
property in the most solemn form by bringing a joint suit 
for it as separate property when there was no conceivable 
motive for falsifying the truth, as to the ownership, as 
between her and himself; the suit so brought is prosecuted 
during the lifetime of the wife, and afterwards in the name 
of James S. Robertson and their children, as her heirs, 
against Clark, and afterwards against McAfee, until 1871, 
without her right being called in question by either of 
them in the suit, and then only by McAfee, in order to 
acquire a title to the land by a snit against James S. Rob- 
ertson, instituted by himself on a small account alleged to 
have been contracted in 1867. The suit for that purpose 
was brought for forty-seven dollars against said Robert- 
son as a non-resident. An attachment was issued and 
levied on both tracts of land, and sold for ninety-eight 
dollars, when ninety acres of the land was cleared, and the 
rent thereof proved to be worth three dollars per acre, 
when at the same time McAfee claimed to have an account 
for three hundred and thirteen dollars against “J. 8. Rob- 
ertson and Charlotte Robinson” for five thousand five bun- 
dred rails and hauling and labor in repairing fence, which 
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McAfee swore to as a claim against her estate, and pro- 
cured its acknowledgment and approval as such. 

The land was thus sold and bought by McAfee, through 
one of his attorneys, while he was in possession of the 
land, and using it, and holding it, and claiming a right to 
it as a party in this suit through Clark, with the knowledge 
that Clark had not paid one cent for it. It might well have 
been inferred by the jury that McAfee himself, as well as 
Clark, had from the first recognized it as the separate prop- 
erty of Charlotte Robertson, by his account claimed by him 
to have been contracted in January and February, 1866, 
when she was in possession of the land under purchase 
from him, for repairs upon a farm, it not being shown or 
even alleged that she possessed any other tract of land that 
could have been repaired for her by the use of 5,500 rails, 
and the work and labor charged in said account. The 
case, as tried, therefore, did not stand alone upon the legal 
presumption of its having been from the first community 
property, because it was purchased by Charlotte during’ 
her marriage. At the time that McAfee manifested his 
change of policy in the effort to acquire a title; by treating 
the land as community property, and liable for community 
debts contracted by James 8. Robertson, to wit, in 1871, 
and at the time he bronght his attachment suit for forty- 
seven dollars against James 8. Robertson by publication, 
and obtained his judgment by default, and upon his own 
evidence alone, he had been in possession and in the use of 
said land about two years without any title, and under cir- 
cumstances that made him indebted to James 8. Rebertson 
for use and occupation to an amount more than five times 
the amount of his claim of forty-seven dollars, from which 
the jury might well infer that the judgment was not obtained 
by McAfee for the purpose, in good faith, of collecting a 

little debt, but as the means, in the absence of James S. 
Robertson and after the death of his wife, of getting a title 
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to two tracts of land which had been sold for sixteen hun- 
dred and fifty dollars in the latter part of 1866. 

Aftér a thorough examination of the case, it is not seen 
that there is any sach error as should reverse a judgment 
for the plaintiffs which, it is believed, reaches the justice 
as well as law of the case in reference to the attitude in 
which it has been placed by the parties, as appears in the 
record before us, and of which McAfee, who alone appeals, 
has exhibited no good ground of complaint; and therefore 
the judgment is affirmed. 

AFFIRMED. 





J. C. Atsup’& Co. v. Ropert A. ALLEN ET AL. 


1, INJUNCTION.—When the material allegations contained in a petition 
for injunction are not denied in the answer, and the defendants, 
after their motion to dissolve the injunction was.overruled, gave 
notice of appeal, it was not error for the court to enter judgment 
perpetuating the injunction without the intervention of a jury. 

2. INJUNCTION.—An injunction is a proper remedy to restrain a sale 
under execution issued against the securities on a claim bond which 
had been quashed against the consent of their principal and where 
there had been no trial of the right of property. 


Error from Panola county. Tried below before the 
Hon. George Lane. 

A statement of the facts of this case will be found in the 
opinion. 


Drury Field and A. M. Carter, for plaintiffs in error. 
Jones ¢ Henry, for defendants in error. 


Reeves, Associate Justice.—This suit was brought by 
Allen & Page to restrain Alsup & Co. from enforcing the 
collection of an execution on a forfeited claim-bond, exe- 
cuted by Martin L. and John C. Norris, with Allen & 
Page as sureties, and payable to Alsup & Co. 
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Alsup & Co. had previously sued out from a justice’s 
court a writ of attachment against Sanford W. Norris, 
and caused it to be levied on ten bales of cotton.as the prop- 
erty of said Norris. Three of these bales of cotton being 
claimed by Martin L. and John C. Norris, they gave the 
claim-bond, which was afterwards forfeited for a trial of 
the right of property, and the three bales were returned 
to the claimants. . 

Afterwards an issue was made up between the parties, 
and after the cause had been submitted to a jury, the jus- 
tice of the peace, on the motion of Alsup & Co., plaintiffs 
in attachment, quashed the claim-bond and dismissed the 
claim, as recited in the judgment, at the mutual cost of 
the parties, on the ground, as stated, that the claimants, 
who were shown to be minors, had no legal capacity to. 
execute the claim-bond. . 

Afterwards the justice of the peace indorsed the quashed 
bond as forfeited, because the claimants had failed to re- 
turn the cotton to the constable within the time required 
by the statute, as certified by him. In the mean time 
Alsup & Co. had recovered a judgment against Sanford 
W. Norris for the amount of their claim against him, 
amounting to $60.88, with twenty per cent. interest and 
costs. In this state of the case the justice of the peace 
issued an execution, reciting the facts, against the élaim- 
ants and sureties, Allen & Page, for the amount of Alsup’s 
judgment against Sanford Norris. ° 

The injunction was granted April 10, 1874. 

Alsup & Co. appeared, and, after excepting to the peti- 
tion, made their answer, and moved the court to dissolve 
the injunction— 

1, For want of equity in the petition. 

2. Because the plaintiffs’ remedy was by appeal or 
certiorari. 

8. Because the plaintiffs do not offer to return the 
cotton, &c. ; 
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The court overruled the motion, and made the injune- 
tion perpetual, at the cost of Alsup & Co. From that 
judgment they have prosecuted this writ of error 

Plaintiffs iu error complain that the court perpetuated 
the injunction on their motion to dissolve it before the 
case was called for trial on the merits, disposing of the 
whole case without the intervention of a jury, and that it 
was done without their consent. 

It appears from the recitals in-the judgment that the 
parties announced ready on the motion, and that the judg- 
ment of which plaintiffs in error complain was rendered 
after hearing the arguments of counsel. There were no 
facts to be pissed upon by ajury. The allegations of the 
petition for injunction were not denied in the answer in 
any matter material to the rights of the parties. It does 
not appear that the defendants demanded a jury, or that 
they desired to further litigate their case in the District 
Court. On the contrary, they gave notice of an appeal, 
without any expression of a desire for a jury, or showing 
even that there were any facts in issue proper for the 
action of a jury. 

‘The judgment of the justice of the peace, quashing the 
claim bond and dismissing the claim of Martin and John 
Norris, did not involve a trial of the right of property 
between them and Alsup & Co. There was no adjudica- 
tion of the right of property in that case, but only a judg- 
ment dismissing the claim and quashing the bond and for 
costs. The plaintiffs in the injunction suit were not seek- 
ing to enjoin proceedings under that judgment, but to 
restrain the collection of an execution on the claim bond 
after it was quashed for the amount of Alsup’s judgment 
against Sanford Norris. The execution, which is set out 
in full in the defendant’s answer and made part of it, 
recites all the proceedings had before the justice of the 
peace, embracing the judgment quashing the claim hond, 
the return of the constable that the cotton had not been 
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delivered to him within the ten days, &c., and Alsup’s 
judgment against Sanford Norris, and the indorsement of 
the forfeiture of the bond. It is not certain whether it 
was intended that the execution should rest as a basis to 
support it on Alsup’s judgment, or on the forfeited claim 
bond, or on both. Be that as it may, it appearing on the 
face of the proceedings that there has never been a trial 
of the right of property, there is no judgment to support 
the execution and no authority for issuing it. In no just 
sense can it be said that the claimants have failed to estab- 
lish their right to the property when they were refused a 
trial and the bond was quashed against their consent and at 
the instance and on motion of the plaintiffs'in attachment. 

Again, it is not shown how the remaining seven bales of 
cotton, levied on as the property of Sanford Norris, were 
disposed of. It does not appear that there was any con- 
troversy about the seven bales, or that Alsup’s judgment 
might not have been satisfied out of this cotton without 
proceeding against the three bales claimed by Martin and 
John Norris. 

It can hardly be said, we think, that the obligors in the 
claim-bond were chargeable with notice of the forfeiture of 
the bond under the facts of this case, or that their remedy 
was by appeal or certiorari. 

The rights and liabilities of parties in cases in which a 
claim-bond may be defective, or the rights and liabilities 
of parties on a forfeited claim-bond, when forfeited in the 
mode pointed out in the statute, need not be examined in 
the present case. 

As the record presents the case we find no error in the 
judgment of the District Court, and it is affirmed. 


AFFIRMED. 
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Bricut Lowrie v. THE State or TEXAS. 


1. RECOGNIZANCE.—Though the-.code prescribes what shall be a suffi- 
cient designation in a recognizance of the accusation preferred against 
a defendant, by stating that it shall be sufficient if it state the name 
of the offense with which the defendant is charged, (Paschal’s Dig., 
art. 2731,) it omits to prescribe what shall be sufficient when an 
offense is not called by any defined name. A recognizance taken 
in a case where the offense is not known by any defined name, but 
is embraced by some generic term used in the code, as ** gaming,” 
will be sufficient, if it contain a reasonably certain description of the 
offense charged so as to indicate the particular offense, or which one 
ofa particular class of offenses is meant. 

2. GAMING-—CHARGE OF COURT.—A charge which assumes as matter 
of law that two games of cards played in two adjoining rooms, the 
door being open between the rooms while other persons were pres- 
ent who were not playing, would make one of the rooms in which 
defendant played a public place, is erroneous, 

3. Distinguished from Wheelock v. The State, 15 Tex., 253, 265, and 
Parker v, The State, 26 Tex., 207. 


AppraL froni Rusk. Tried below before the Hon. M. 
D. Ector. 

The recognizance entered into by the defendant on appeal 
designated the offense with which he was charged as “un- 
lawful card-playing.” The assistant attorney general moved 
to dismiss the appeal because the paper which purported 
to be a recognizance did not state the offense for which 
appellant was indicted. The charge given by the court and 
the facts on which it was predicated are fully stated in the 
opinion. 


A. J. Peeler, Assistant Attorney General, for the State, 
cited 2 Paschal’s Digest, art. 6599 and note, and 1 Pas- 
chal’s Digest, arts. 2044, 2045, and notes. 


Rozerts, Cuter Justice.—The assistant attorney general 
moved to dismiss the appeal in this case because of the 
alleged defect in the recognizance in naming the offense 
of which the defendant had been convicted “ unlawful card- 
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playing,” he having been convicted under an indictment 
charging that the defendant (with others) “did play a game 
with cards in a certain art gallery, to wit, Whitley’s art 
gallery, then and there situate, the said art gallery being 
then and there a public place.” 

“A recognizance is an undertaking entered into before 
the Supreme or District Court by the defendant in a crim- 
inal action and his sureties that the defendant will appear 
for trial before the proper court upon the accusation pre- 
ferred against him.” (Paschal’s Dig., art. 2727.) 

The code provides that it shall be a sufficient designa- 
tion of the accusation preferred against the defendant in 
the recognizance “if it state the name of the offense with 
which the defendant is charged,” Paschal’s Dig., art. 
2731. It omits to prescribe what shall be sufficient when 
an offense is not called by any defined name—such as 
assault, theft, robbery, murder, and arson—used in the code. 

The offense charged in this indictment has no specific 
name given to it in the code, but is one of a number of 
offenses classed under the general head of “gaming,” 
which, as a generic term, embraces in its proper significa- 
tion many. games that are not prohibited by law. In such 
cases this court has held that it is sufficient if im the recog- 
nizance there is a reasonably certain description of the 
offense charged, so as to indicate the particular offense, 
or which one of a particular class of offenses is meant. 
Whether the effort in this case be regarded as giving a 
name to or making a description of the offense charged 
against the detendant, we are of. opinion that it is sufli- 
cient, as the terms “ unlawful card playing” point out with 
reasonable certainty the class of illegal gaming contained 
in the indictment, which is playing at a game with cards 
in one of the prohibited places. (Paschal’s Dig., art. 2044.) 
The motion is therefore overruled. 

The defendant was convicted, and, amongst other things, 
sets up as grounds of reversal of the judgment that the 
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facts in proof did not warrant it, and that the court erred 
‘in the charge which controlled the finding of the jury. 

There were four counts in the indictment, each desig- 
nating different places, viz: a house for retailing spirituous 
liquors, a storehouse, an outhouse where people resort, 
and an ‘‘art gallery” of Whitley’s, charged to be then 
and there ‘a public place,” as before stated in discussing 
the motion to dismiss the appeal. The last count men- 
tioned here is the one upon which the jury found, as is 
concluded from the fact that it is the only one on which 
the verdict could be supported by the evidence in refer- 
ence to the law as charged by the court upon the trial. 
Upon that count the evidence was that one of the wit- 
nesses, Taliaferro, had just finished a two-story house in the 
town of Henderson with two upper rooms, one of which 
was occupied by Whitley as an art or picture gallery which 
was not used by him at night. The upper room was en- 
tered by a side door and up a stairway. Witness did not 
know whether the door was locked or not at the time of 
the playing of the cards; the door between the two upper 
rooms was open. The use mude of the other upper room 
is notstated. Persons, the number not stated, were per- 
mitted by the owner of the house to go up into those rooms 
on the night of the playing, he being present himself also. 
‘This defendant and several.other persons played at a game 
with cards at night in the said art gallery, and at the same 
time a game was being played in the adjoining room up 
stairs. One of the witnesses thouglit that there were sev- 
eral persons then present who were not engaged in the 
game. These were the only games proved ever to have 
taken place in that house in any part of it. 

Upon this evidence, adduced in support of said. last- 
named count, the court charged the jury as follows: 

“Tt you believe from the evidence that the defendant 
did play at a game of cards in a house, a certain art gal- 
lery, to wit, Whitley’s art gallery, and that said house was 
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so closed and the people so excluded as to cut off.and pre- 
vent all observation from without of everything within, 
and that no other persons were present than those who 
went there for the purpose of gaming, you will consider 
that said art gallery was not a public place; or if you find 
from the evidence that there were two different games 
of cards going on at the same time up stairs, the second 
floor of the same building, in different rooms with no doors 
between the two rooms, when there were different games 
being played at the same time, and that there were other 
persons than those engaged in said games who had resorted 
there for the purpose of gaming present, vou will consider 

that the house where anid playi ing was done was a public 
place.” 

This charge is substantially mniadidiais to the facts 
proved, and makes the illegality of the card-playing to 
depend upon two facts in addition to the act of playing by 
the defendant with others, to wit, that there were two 
games carried on in adjoining rooms, the door between 
the two rooms being open, and that other persons were 
present who did not come there to play at a game with 
cards, and that those two additional facts would make the 
card-playing by defendant there then illegal, because they 
would make the art gallery (it being one of the rooms) a 
public place. 

It is to be particularly observed that whatever publicity 
might have pertained to the room by its being’ an “art 
gallery”? was not presented in this charge for the consid- 
eration of the jury in determining whether or not it was a 
public place or ‘house, and therefore we must presume that’ 
they found it to be a public place as charged, without any. 
reference to that fact whatever, on the two facts embraeed- 
in the charge, which they were instructed would make the 
room a publie place. 

The playing at a game with cards in itself is not unlaw- 
ful. It is the prohibited house or place at which the game 
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is played that makes it illegal. It was the business and 
purpose of the legislature to give such a description of the 
prohibited places as that they could be known to and de- 
scribed to the jury by the judges who administered the 
law, and be understood by the people who had to be 
governed by the law. The mode of doing this was by 
enumerating certain houses and places that are necessarily 
public from the use made of them, such as a house for retail- 
ing spirituous liquors, a storehouse, inn, tavern, street, high- 

yay, and an outhouse where people resort, (which, as the 
others named, is made public by being accessible habitually 
to an indefinite number of persons.) To these are added 
all houses commonly known as public, and all gaming 
houses, and rooms attached to a public house, whether 
shut or open, which is commonly used for gaming; and in 
addition to all these there are added any other public house 
and other public place, besides those specially named. 
(Paschal’s Dig., arts. 2044-2045.) 

These last, though more general than the others, are no 
Jess thereby designations of prohibited houses and places 
than those formerly mentioned of a more restricted and 
definite signification. 

It is the duty. of the court to venbiie to the jury, ina 
general way at least, what appurtenant facts or qualities 
constitute a public house or a public place, they being 
words used in the law descriptive of prohibited houses 
and places. (Parker v. The State, 26 Tex., 207.) 

It is the province of the jury to determine whether or 
not such facts or qualities have been established by the 
evidence adduced on the trial which the court has’ in- 
structed them to be necessary to make the house or place 
public at which the playing at a game with cards took 
place. In this case the jury found strictly in accordance 
with the charge, and were fully justified by the evidence 
in so doing; and therefore the only question is, was the 
charge of court correct in telling the jury that the art 
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gallery was made a public place by the attendant cireum- 
stances alone; that two games were. played in adjoining 
upper rooms, the middle door being open, and several per- 
sons besides those engaged in the games being present ? 
We think not. The house is not shown to have been one 
of the houses prohibited by name. It was not shown to 
be a house commonly known as a public house or a gaming 
house, or a room attached to a public house commonly used 
for gaming. Falling under none of the houses or places 
specially named, it must have been a public place, if at 
all, by the mode of its use generally, or by being com- 
monly resorted to for some purpose that attracted the pub- 
lic, or by being a house where a large number of people 
were temporarily for some object which for the time ren- 
dered it accessible to the public. Two games played in 
the same house, otherwise private, as a parlor in a dwelling- 
house, whether in the same or in different rooms, could 
not of themselves make the private house a public place 
by the mere numbers engaged in the games. And several 
other persons looking on, as spectators merely, could cer- 
tainly not make it a public place, for several persons, as 
that term is generally understood, and as used in reference 
to the evidence in this case, could hardly make any private 
house a public place by the mere temporary accumulation 
of numbers, as might be done where a large number of 
persons might assemble at a private house to hold an 
election, a justice’s court, a race track, a muster ground, 
or other such place, where people assemble, upon an ex- 
press or implied permission, for some purpose of a public 
character. (See Bledsoe v. The State, 21 Tex., 223; Par- 
ker v. The State, 26 Tex., 206, 207.) Any number of 
persons assembled ‘‘in a private business office, or in a 
private room, or in a private residence,” on private busi-- 
ness or for social intercourse, does not thereby render 
either of them a public house or public place, unless the 
office or room or residence has had, by its use, attached to- 
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it the character of an office, room, or residence commonly 
used fur gaming, or is used so as to be properly denom- 
inated a gaming-house, or uuless the private residence is 
also a house fur retailing spirituous liquors. (Paschal’s 
Dig., art. 2045.) 

There are three cases of Wheelock v. The State of Texas 
in 15 Tex., 253-264, in which the question is considered as 
to what facts will warrant the jury to presume that a house 
is “an outhouse where people resort” within the meaning 
of the statute. It was proved by a witness that the defend- 
ant, Wheelock, was seen playing cards with others in a 
house standing out and apart from houses occupied and 
used as dwellings or business houses, and which was itself 
so unoccupied, and that other persons were present in 
said house at the time not concerned in the game, and the 
fact was not negatived that persons resorted to that house 
at other times for gaming. The court held that “from 
the fact that so many persons were found to have resorted 
to the house for such a purpose at that time, we think the 
jury might well conclude it was resorted to for a like pur- 
pose at other times, and, in other words, that it was a 
house commonly resorted to for gaming purposes.” (15 
Tex., 225.) What was said in this case and in another 
(15 Tex., 263) shows plainly that the fact that other per- 
sons were present who were not engaged in the game, and 
the fact, not negatived, that persons had resorted there at 
other times for gaming, left it to be presumed by the jury 
that such resort had been made by persons to the house 
as gave to it the character of being ‘an outhouse where 
people resort;” and they having so found upon such evi- 
dence, their verdict would not be disturbed on appeal to 
the Supreme Court. These cases do not assume to estab- 
lish, as matter of law, that several persons being present 
where others are playing at a game with cards necessarily 
makes an unoccupied house “an outhouse where people 
resort,” but only that the jury might from that fact, in 
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the absence of opposing evidence, presume another fact, 
which was that persons then and at other times so resorted 
to the house as to give to it that character, which is sub- 
stantially expressed in that part of the opinion above 
quoted. It does not follow from this case that the Sa- 
preme Court would have sanctioned a charge of the court, 
had any such been given, that, as matter of law, the jury 
must understand that several persons being present where 
others are playing at a game with cards will of itself neces- 
sarily make an outhouse ‘fan outhouse where people 
resort” in the meaning of the statute. 

There is a marked difference between the jury’s right to 
presume the existence of one fact from the proof of an- 
other and the right of the court to charge as matter of 
law that the proof of one fact necessarily establishes an- | 
other in a ease of this kind. 

Particular notice of these cases of Wheelock against the 
State, 21 Tex., has here been taken, because it is supposed 
that, upon the authority of them the charge was given in 
this case. [lad the question arisen in this case upon the 
sufficiency of the evidence to warrant the presumption of 
the jury, instead of upon the charge of the court, the cases 
would not have been applicable, because in those cases the 
question was as to what evidence would warrant the pre- 
sumption by the jury (when considered in this court on 
appeal) that it was “‘an outhouse where people resort,” 
and in this case what evidence would show a house, other- 
Wise private, to be a-“ public place” —which two houses 
are or may be very different, and have usually their pecu- 
liar character enstamped upon them by a different state of 
facts pertaining to them. (Wheelock v. The State, (two 
cases,) 15 Tex., 253-265; Parker v. The State, 26 Tex., 
207; Bledsoe v. The State, 21 Tex., 223.) 

This ease goes further than that, however, by assuming 
in the charge, as matter of law, that two games with cards - 
played in the two rooms while several other persons were 
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present who were not playing would make the room in 
in which defendant played a public place. 

For this error in the charge of the court the judgment is 
reversed and the cause is remanded. 


REVERSED AND REMANDED. 





WarRREN WILLIAMS Vv. BusH MULLINS. 


APPEAL.—When, pending an appeal by one of the contestants for ad- 
ministration under the probate law of 1870, one of the parties dies, 
the appeal abates. (Paschal’s Dig., art. 6463.) 


APPEAL from Smith. Tried below before the Hon. Z. 
Norton. 


Jones §& Henry, for appellant. 
Robertson § Herndon, for appellee. 


Roperts, Cuter Justice.—This is an appeal from the 
District Court upon a contest for the administration of an 
estate, instituted under the probate law of 1870, in which 
it was adjudged to appellee, Bush Mullins, from which the 
appellant, Warren Williams, prosecuted an appeal to the 
Supreme Court. During the pendency of the appeal the, 
death of Warren Williams has been suggested, which, 
having been entered of record at a previous term, has been 
acquiesced in as an undisputed fact. It isargued by counsel 
for Mullins that, as Warren Williams died after instituting 
the appeal, and as the right to the administration is a 
cause of action that does not survive, the appeal should 
abate, under article 6463 of Paschal’s Digest, which pro- 
vides that an appeal or writ of error shall not abate by the 
death of a party to it: “ provided, however, this act shall 
_ not apply to any suit or action in which the cause of ae- 
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tion does not survive in favor of or against the legal repre- 
sentatives of a deceased person.” 

On the part of the counsel who represented the appel- 
lant, Warren Williams, it is argued that the appeal should 
not abate by reason of his death, but should be proceeded 
with as other cases, either with or without making parties, 
as the court may determine: because, if this court should 
reverse the judgment, the legal representatives of Warren 
Williams would have a right to recover from Bush the fees 
which he has received, as acting administrator, under art- 
icle 5520 of Paschal’s Digest, which provides that, “ if, on 
appeal, the decision be that the person appealing was en- 
titled in preference to the party appointed, he shall recover 
from the latter and his sureties, after citation in the Dis- 
trict Court, all the fees which the latter may have received 
as executor or administrator.” 

This provision for the recovery of the fees is predicated 
upon the fact, certainly implied though not expressed, that . 
the appellant who obtains a decision in his favor shall 
thereafter give bond, take the oath required by law, and 
assume the administration of the estate, which he might 
or might not do at his option, and which, of course, he 
could not do if he died before any decision were made. 

The provision for the recovery of the fees is dependent 
upon a contingency, the happening of which his death 
prevents. Any other construction would offer a:premium 
for a contestation by one who did not want and would not 
take the responsibility and labor of the administration, 
but who would be willing to receive the compensation 
given by law that had been earned by the labor and respons- 
ibility of another. 

In reference to the law above quoted in relation to the 
abatement of suits in this court the inquiry is, what is the 
cause of action in this suit? It is his right to the adminis- 
tration, founded on the facts of his relationship to the 
deceased and his unexceptionable capacity personally to 
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perform the duties of administrator. Such a right cannot 
survive and inure to his legal representatives. The fees 
are not in issue in the contest for the administration, and 
are only incidental to his full consummation of the right. 
A judgment of this court in favor of his right to the 
administration would be simply nugatory. 

We are of opinion, therefore, that the appeal should 
abate by the death of the appellant. There can be no 
judgment rendered -here for the cost of this court against 
the appellant, who is dead, nor against his legal repre- 
sentatives, who are not parties to the record: 

Inasmuch, then, as a necessary party has ceased to exist, 
and the cause of action prosecuted by him in this court by 
appeal does not survive to his legal representatives there 
is no longer either competent parties litigant, or a subject 
matter of litigation, before this court for its adjudication, 
further than to adjudge that the appeal is abated and dis- 
missed from the docket of this court, which is accordingly 
done. 

APPEAL ABATED AND DISMISSED. 





Youne Jounson v. THE StTAtTEe. 


1. MANSLAUGHTER—CHARGE OF COURT.—On a tria! for murder where 
the testimony is such that a jury might find a verdict for man- 
slaughter, that offense should be distinctly defined in the charge; 
the refusal of such charge is ground for reversal. ' 

2. SAME.—See instructions held to be correct as law, but, applied to the 
facts, erroneoues as a charge upon the weight of evidence. 

3. SAME.—Manslaughter is voluntary homicide committed under the 
influence of sudden passion arising from adequate cause but neither 
justified nor excused by law. The articles in the code following on 
the subject are explanatory but not legislative restrictions; any other 
case within the definition would be manslaughter. 


AppgEAL from Harrison. Tried below before the Hon. 
J: L. Camp, Judge of the Criminal Court of Marshall. 
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W. H. Pope and George L. Hill ¢ G. B. Lipscomb, for 
appellant. 


A. J. Peeler, Assistant Attorney General, for the State. 


IRELAND, AssoctaTE JusticE.—The appellant was in- 
dicted in the Criminal District Court of Harrison county 
for the murder of Ira Brooks, and found guilty of murder 

. in the second degree and sentenced to confinement in the 
penitentiary for twenty-seven years. There was a motion 
for a new trial, which was overruled and the case appealed 
to this court. 

Up to the time of the difficulty in which the killing took 
place appellant and the deceased were on terms of inti- 
macy, as may be fairly deduced from the testimony. 

There was no cessation of hostilities from its inception 
to the time of the killing, and only a few minutes elapsed 
between those periods. At the trial defendant’s counsel 
requested the court to charge the jury that “if they believe 
from the evidence that the defendant had a severe and hot 
personal conflict with the deceased, and that from this con- 
flict the mind of defendant became so enraged by any of 

the emotions of the mind, such as rage, sudden resent- 
ment, anger, fear, or terror, and that if these emotions, or 
either of them, so controlled the defendant as to render 
him ineapable of cool reflection, and that this emotion pos- 
sessed him at the time he shot, then he is guilty of man- 
slaughter,’ which was refused by the court. 

The judge, after charging the jury as to murder in the 
first and second degrees, said: “In order to reduce an 
offense from murder to manslaughter it is not enough 
that the mind was merely agitated by passion arising from 
some provocation, but the provocation must have arisen 
at the time of the commission of the offense, and this pro- 
vocation must not only have been such as would produce 
a degree of anger, rage, resentment, or terrer in a person 
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of ordinary temper suflicient to render the mind incapable 
of cool reflection, but also that this state of the mind must 
have actually existed at the time of the commission of the 
offense. Unless these ingredients.of mitigation enter into 
’ the case, and the facts otherwise authorize it, the offense 
will be either murder in the first degree or murder in the 
second degree; * * * * but if committed under the im- 
mediate influence of sudden passion arising from an ade- 
quate cause, but neither justified nor excused by law, it will 
be manslaughter. But neither insulting words nor ges- 
tures, nor an assault and battery so slight as to show no 
intention to inflict pain or injury are adequate causes.” 
We have copied this charge touching manslaughter for the 
‘ purpose of more clearly presenting our views upon it. 

The charge cannot be said not to be law, but we believe 
that it did not present the law of this case in us full and 
complete a mannef as the case required. It will be seen 
that it is throughout presented on manslaughter in a neg- 
ative formn, and is believed well calculated to impress upon 
the jury the idea that in the opinion of the court the facts 
in this case would not justify them in reducing the offense 
to manslaughter. 

There are cases often occurring in which the court is 
not called upon to charge the jury upon the law of homi- 
cide of a less grade than murder; but when the case will 
admit of a charge on murder in the second degree, or man- 
slaughter, the defendant would be entitled to a fair exposi- 
tion of the law as to these grades of the oflense. If this 
were a case in which a jury would have been warranted in 
finding the defendant guilty of manslaughter, and we are 
not prepared to say that this consideration should have 
been withdrawn from the jury, then the law of manslaugh- 
ter should have been given to the jury disconnected from 
the negations to be based in the charge. 

A. charge on that point given as this was might well be 
held to be upon the weight of the evidence. Too great 














JoHNSON v. THE Strate. 





Opinion of the court. 





prominence was given to the necessity of the presence of 
the cireumstanees of mitigation in order to reduce the 
offense to manslaughter. After giving the law, as was 
' done in the case, the judge should have given a distinct, 
independent charge on manslaughter, telling the jury in 
a proper form that if they found from the testimony that 
the circumstances did exist which would reduce the offense 
to manslaughter, they could only find him guilty of that 
offense. } 

“ Manslaughter is voluntary homicide committed uider 
the immediate influence of sudden passion arising from an 
adequate cause, but neither justified nor excused by law.” 
(Paschal’s Dig., 2250.) Articles 2251, 2252, 2253, and 2254, 
are explanatory of article 2250. We do not understand that 
these explanations and examples are legislative restrictions, 
and that in no case can a homicide be reduced from mur- 
der to manslaughter unless the party can bring himself 
within the rules and examples given. We regard the law 
rather as giving instances or examples by which the mind 
could be rendered incapable of cool reflection, but that at 
least we must bring each case to the test to be found in 
article 2250, Paschal’s. Digest. 

Certainly in the law that we have referred to will be 
found reasons why a case coming within their purview 
should be held to be murder—as if A takes B in adultery 
with his wife, they meet and quarrel in consequence, sepa- 
rate, and on meeting again five days thereafter, A slays B 
for no other reason than this adulterous intercourse; this 
would be murder, because, in the language of subdivision, 
(Paschal’s Dig., art. 2551,) the provocation did not arise 
at the time of the killing. 

We are not to be understood as saying that the case 
made in this record would not support a verdict of murder 
in the second degree, but simply that we are not prepared 
to say that the case should have been treated as one of 
. murder only, and that inasmuch as the court below saw 
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proper to allow the jury: to consider the question of man- 
slaughter, we do not think the charge as given was as 
full and explicit on that subject as it should have been, 
and that the charge requested by defendants’ counsel or 
one of like import should have been given. 

The refusal of the court to give the charge asked was 
error. In the view we take of the case, consideration of 
the other questions is unnecessary. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





OweEN Overton v. THE State. 


1, THEFT BY HUSBAND OF WIFE’S SEPARATE PROPERTY.—Unless 
there has been a distinct and definite separation, and the husband 
has expressly or by direct implication abandoned possession of the 
wife’s property and recognized her right to its exclusive possession 
while undivoreed, the husband cannot be convicted of theft of the 
wife’s separate property. 

2. SAME.—See facts held insufficient to aia a verdict of theft by hus- 

band of wife’s property. 

3. WIFE’S TESTIMONY AGAINST THE HUSBAND.—It is error to admit 
the testimony of the wife against the husband upon trial for theft of 
her property. 


APPEAL from Bastrop. Tried below before the Hon. J. 
P. Richardson. 


J. P. Fowler, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Moore, Associate Justice.—Appellant has been con- 
victed and adjudged to imprisonment for five years in the 
penitentiary for theft of a mule, charged in the indictment 
to be the property of Maria Overton, who was, as is shown 
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by the record, his wife at the date of the supposed theft, as 
well as at the time of the trial. 

It appears from the statement of facts that shortly before 
the alleged theft appellant and his wife had separated, and 
she had caused him to be arrested for an assault upon her. 
After their separation and before appellant’s arrest, his wife, 
as she testifies, delivered the mule to Dan Duncan, the 
brother of her first husband, to whom it had belonged, to 
keep for their two children; and that Duncan placed it in 
the possession of one Bryant for the same purpose, by 
whom it was, with his consent, put in the field of one Jack- 
son; and “somebody,” say the witnesses, “‘stole it from 
the field,’ but by whom it was stolen no witness pretends 
to state, nor is there any explanation why they suppose it 
was, in fact, stolen, except that it has been subsequently 
in the possession and claimed by a lady living in the neigh- 
borhood; but from whom or how she got it, or how she 
claims it, is not stated. 

The only circumstance tending to connect appellant with 
the theft, if, indeed, the mule was stolen, is contained in 
the evidence of the witness Duncan, who says: “ About 
the time of the separation of appellant and his wife, and 
after she had placed the mule in his possession, when appel- 
lant was carried to Bastrop for whipping his wife, he rode 
the mule there, and rode it away when making his escape.” 
But he further states that on the same day after he had 
seen the appellant have the mule, he, witness, asked him 
what he had done with it, and that he replied that he had 
turned it loose in the bottom. Witness did not, however, 
hunt for the mule in the bottom, because, as he says, he 
knew it was not there; but how he knew this fact he 
does not tell. 

That this evidence is altogether insufficient to justify or 
support the verdict against appellant is quite too clear for 
argument. 

We will not undertake in this case to decide whether a 
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proper to allow the jury to consider the question of man- 
slaughter, we do not think the charge as given was as 
full and explicit on that subject as it should have been, 
and that the charge requested by defendants’ counsel or 
one of like import should have been given. 

The refusal of the court to give the charge asked was 
error. In the view we take of the case, consideration of 
the other questions is unnecessary. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





OweEN Overton v. THE State. 


1, THEFT BY HUSBAND OF WIFE'S SEPARATE PROPERTY.—Unless 
there has been a distinct and definite separation, and the husband 
has expressly or by direct implication abandoned possession of the 
wife’s property and recognized her right to its exclusive possession 
while undivorced, the husband cannot be convicted of theft of the 
wife’s separate property. 

2. SAME.—See facts held insufficient to support a verdict of theft by hus- 
band of wife’s property. 

3. WIFE’S TESTIMONY AGAINST THE HUSBAND.—It is error to admit 
the testimony of the wife against the husband upon trial for theft of 
her property. 


AppxAL from Bastrop. Tried below before the Hon. J. 
P. Richardson. 

J. P. Fowler, for appellant. 

A. J. Peeler, Assistant Attorney General, for the State. 


Moorg, Associate Justice.—Appellant has been con- 
victed and adjudged to imprisonment for five years in the 
penitentiary for theft of a mule, charged in the indictment 
to be the property of Maria Overton, who was, as is shown 
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by the record, his wife at the date of the supposed theft, as 
well as at the time of the trial. , 

It appears trom the statement of facts that shortly before 
the alleged theft appellant and his wife had separated, and 
she had caused him to be arrested for an assault upon her. 
After their separation and before appellant’s arrest, his wife, 
as she testifies, delivered the mule to Dan Duncan, the 
brother of her first husband, to whom it had belonged, to 
keep for their two children; and that Duncan placed it in 
the possession of one Bryant for the same purpose, by 
whom it was, with his consent, put in the field of one Jack- 
son; and “somebody,” say the witnesses, “stole it from 
the field,’ but by whom it was stolen no witness pretends 
to state, nor is there any explanation why they suppose it 
was, in fact, stolen, except that it has been subsequently 
in the possession and claimed by a lady living in the neigh- 
borhood; but from whom or how she got it, or how she 
claims it, is not stated. 

The only circumstance tending to connect appellant with 
the theft, if, indeed, the mule was stolen, is contained in 
the evidence of the witness Duncan, who says: “ About 
the time of the separation of appellant and his wife, and 
after she had placed the mule in his possession, when appel- 
lant was carried to Bastrop for whipping his wife, he rode 
the mule there, and rode it away when making his escape.” 
But he further states that on the same day after he had 
seen the appellant have the mule, he, witness, asked him 
what he had done with it, and that he replied that he had 
turned it loose in the bottom. Witness did not, however, 
hunt for the mule in the bottom, because, as he says, he 
knew it was not there; but how he knew this fact he 
does not tell. 

That this evidence is altogether insufficient to justify or 
support the verdict against appellant is quite too clear for 
argument. 

We will not undertake in this case to decide whether a 
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husband separated from his wife, though not divorced, can 
commit theft of her separate property. If he may, it cer- 
tainly must be where there has been a distinct and definite 
separation between them, and he has expressly or by di- 
rect implication abandoned or surrendered possession of 
the property and recognized her right to possess and con- 
trol it. And the taking must unquestionably be shown to 
have been clearly with intent to deprive her of the value of 
the property and to convert it to his own use aud benefit, 

It does not appear from the evidence in this case that 
appellant was aware when he rode the mule that his wife 
intended to or had in fact taken the mule from his posses- 
sion and control if she had the right to do so; or that he 
knew it had been delivered to Duncan; or was cognizant 
of the object and purpose for which it was placed in Jack- 
son’s field. The use which he made of the mule was open 
and public, and in.the presence, most probably, of his wife, 
certainly in that of the party to whom she had delivered it, 
and was consistent with the right, as he may have supposed, 
to still control and manage it. It was also at a time when 
he may have imagined the difficulty between them might 
not result in final and permanent separation. His right to 
its possession and use seems not to have been then ques- 
tioned or denied either by his wife or heragent. It is not 
shown that the account which he gave of his disposition of 
it Was untrue or was an improper one. 

The case, as presented in the record, is lacking in every 
essential ingredient necessary to constitute the offense of 
which appellant had been couvicted, and the court erred in 
overruling his motion for a new trial. . 

The objection to the testimony of Maria Overton, the 
wife of appellant, was well taken, and should have been 
sustained. ‘The husband and wife can in no case testify 
against each other, except in a criminal prosecution for an 
‘ offense by one against the other.” (C. C. P., art. 648.) 
This provision of the code cannot, in our opinion, be prop- 
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erly given so broad an interpretation as to permit husbands 
and wives to testify against each other in prosecutions for 
offenses against their property. To give it such a con- 
struction would be to make a marked innovation upon a 
well established common-law rule of evidence not required - 
or warranted by its language. There is nothing, we think, 
in the spirit and object for which this provision of the code 
was evidently designed which requires or should induce 
us to give it this interpretation. Its plain and obvious im- 
port is to limit the permission given to the husband and 
wife to testify against each other to prosecutions for per- 
sonal offenses by one against the other. 
‘The judgment is reversed. 
REVERSED. 





M. A. Gaston, Apm’r, v. James McKnieur. 


1. CLAIMS AGAINST AN ESTATE—LIMITATION.—The presentation of 
an abstract of a judgment showing its date, amount, rate of interest, 
names of parties, and authenticated by the proper oath of the holder 
-to the administrator of the estate of the defendant, is a sufficient pre- 
sentation to put in operation the limitation of ninety days, within 
which suit is required to be brought after its rejection. 

. SAME—AFFIDAVIT TO CLAIM AGAINST ESTATES.—The affidavit pre- 
scribed by the probate law of 1848 (Paschal’s Dig., art. 1309) is sub- 
stantially the same as that required by the probate law of 1870. 
(Paschal’s Dig., art. 5650.) 

3. SAME.—It is not necessary, under the probate law either of 1848 or 
of 1870, to present a certified copy of a judgment to the adiministra- 
tor for allowance. ‘The act of 1853 (Paschal’s Dig., art. 14) is direct- 
ory, and does not change the general probate law governing the pre- 
sentation of claims. 


to 


APPEAL from Cherokee. Tried below before the Hon. 
R. 8. Walker. 


Bonner and Whitaker & Robertson, for appellant, cited 
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Trigg v. Moore, 10 Tex., 199; Crosby v. MeWillie, 11 
Tex., 96; Cherry v. Speight, 28 Tex., 517; Dunn v. Sub- 
lett, 14 Tex., 527; Shelton v. Berry, 19 Tex., 155; Han- 
sell v. Gregg, 7 Tex., 228. 


Sam A. Willson, for appellee. 

This suit was brought by McKnight against Gaston, as 
administrator of West, to establish a claim against the 
estate of West, which claim had been rejected by the 
administrator. The claim was a judgment of the District 
Court of Cherokee county, rendered against West in his 
lifetime. During the pendency of the suit McKnight died, 
and John A. Boyd, as next friend of the minor children of 
McKnight, was made party plaintiff’ The administrator, 
Gaston, pleaded in bar of the suit that the claim had long 
since been presented to him, and rejected by him, as ad- 
ministrator aforesaid, and that suit to establish the same 
had not been instituted within three months after said 
rejection, &e. 

I. The only mode of establishing a judgment for money 
against the estate of a deceased person is by presenting a 
certified copy of the judgment to the executor or adminis- 
trator. (Paschal’s Dig., art. 14; Birdwell v. Kauffman, 25 
Tex.; 192.) 

II. No holder of a claim for money against the estate of 
a deceased person shall bring a suit to establish the same 
unless the claim, properly authenticated, has been presented 
to the legal representative of the estate, and by him re- 
jected in whole or in part. (Paschal’s Dig., art. 1310.) 

IIT. The only certified copy of the judgment ever presented 
to the administrator in this case was the one upon which 
this suit is based. The claim, which he insists he previ- 
ously rejected, was not a certified copy, and was not a prop- 
erly authenticated elaim, and the presentation thereof and 
the rejection of the same by the administrator amounted 


simply to nothing, and cannot be set up as a bar to a 
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claim properly authenticated under the statute, as was the 
oue now before the court. 

IV. The statute (Paschal’s Dig., art. 1311) which re- 
guires suit to be brought within three months after the 
rejection of a claim cannot, in this case, avail the appel- 
lant, for the reasons before stated. 


IRELAND, ASsocrATE JustTIcE.—This suit was instituted 
by McKnight to establish a judgment against the estate of 
West, which had been recovered by Marlow in 1860. On 
the 4th day of September, 1871, this claim was presented 
to the administrator for acceptance or rejection, in the fol- 
lowing form: 


“Tn District Court, September Term, 1860. 


“The State of Texas, \ 

Cherokee County. 

“D. M. Marlow 

v. 1456. 
M. L. & B. B. West, 

“Judgment against defendant for three hundred .and 
eighty ,°9,; dollars. 

“Execution stayed until first of March, 1862. Interest 
at 10 per cent. per annum. Plaintiff having died before 
judgment, the judgment was rendered in favor of James 
M. Swansan, administrator of the estate of D. M. Marlow. 


‘‘The estate of M. L. & B. B. West 


“To Jas. McKnight, Dr. 
Judgment September 24, 1860, specie------------ $380 39 
Interest at 10 per cent.......-.02.--ns-c0e0 apnekig 307 21 
I i i 75 


$688 35 
“Amount due October 26, 1868, besides costs of suit in 
District Court. 
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“The State of Texas, 

Cherokee County. 

“This day appeared before the undersigned authority, 
Jas. McKnight, who, after being sworn in due form’ of 
law, says that he is the proper owner and controller of 
the attached described judgment, rendered in September, 
1860, against M. L. & B. B. West, for the sum of three 
hundred and eighty 589; dollars, bearing ten per cent. in- 
terest from date of judgment; that the claim is just, and 
all legal offsets, payments, and credits known to affiant 
have been allowed; that the said amount specified in the 
said judgment, as shown by the record of the District 
Court of Cherokee county, is a subsisting claim against 
the estates of M. L. & B. B. West, deceased. 

“Jas. MckKnicut. 


“Subscribed and sworn to before me this 26th October, 

1868. 

“T..T. Auten, Clerk C. C. C. 0.” 
Then follows: ; 
“This claim has been examined, and is rejected this 4th 

September, 1871. 

“M. A. Gaston, 
“Adm’r of estate of B. B. West & M. L. West.” 


On the 3d day of June, 1874, this suit was brought on 
what the plaintiff alleges is a duly certified copy of the 
judgment against the Wests, which certified copy, he says, 
is attached to and made part of the petition. He alleges 
that the judgment, properly sworn to, was presented to 
the administrator on the day of May, 1874, and that 
the administrator refused to either accept or reject it. 

The defendant, among other matters, pleads the original 
presentation in 1871, its rejection and failure to sue within 
three months, general denial, &e. ; 

The copy of the judgment is not made part of the peti- 
tion, as alleged. There does appear, however, in the state- 
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ment of facts a duly-certified copy, sworn to by plaintiff on 
the 19th of Mareh, 1874; and the plaintiff proves its pre- 
sentation to the defendant, and his refusal to make any 
indorsement thereon. 

The form of oath appended to the claim when first pre- 
sented was that prescribed by the law of 1848, but it was 
not presented to the administrator until after the law of 
1848 had been repealed. The oath attached to the claim 
when last presented is tbat prescribed by the law of 1870, 
and after that law had been superseded by the act of May 
27, 1873. 

The court below charged the jury that the three months’ 
limitation was not a subject for their consideration; that 
the claim when first presented was not duly authenticated. 

Tiere was a verdict and judgment for plaintiff, and 
defendant appealed. The charge of the court with refer- 
ence to'the three months’ limitation is assigned as error, 
and this raises the question whether the first presentation 
to the administrator was in substantial compliance with 
the law. . 

Two points are pressed upon the court by appellee why 
the judgment should not be disturbed: 

Ist..It is contended that the affidavit to the original 
claim was not such as the law required, and therefore 
there was no legal presentation, and that the statute was 
not put in motion by its rejection. (Crosby v. MeWillie, 
11 Tex., 95.) 

It is believed that the form of affidavit used under the 
law of 1848 and appended to this claim embraces substan- 
tially the requirements of the law of 1870, and it was so 
held by this court at the last term at this place. 

But it is contended by appellee, secondly, that the first 
claim presented was not a certified copy of the judgment 
against West, and therefore not in proper form, and we 
are referred to the case of Birdwell v. Kaufman, 25 Tex., 
189, to support this view. That was a case of scire facias 
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to revive a judgment against an administrator. That case 
was decided on the authority of the law governing pro- 
ceedings in the District Courts. Formerly judgments 
might be revived in that way, but after the passage of the 
act of 1853 (Paschal’s Dig., art. 14) judgments that had 
been recovered before the death of the original defendant 
stood upon the same footing with other claims against an 
estate. It has been the practice to make oath in due form 
_to these judgments as in other cases, and the profession 
has regarded the oath as necessary to a judgment as to an 
account; yet if the act of 1853, discussed in Birdwell v. 
Kaufman, is to be taken literally, and it alone is to be 
looked to in presenting a judgment to an administrator, 
then no oath need be attached, inasmuch as it is not ex- 
pressly required by that act. It seems very clear that the 
act of 1853 was passed mainly to relieve the District Courts 
of the revival of judgments by scire facias. The remedy, 
after scire facias was taken away, would have been com- 
plete, under the probate law, without the direction given 
in the act of 1853 for obtaining certified copies of judg- 
ments and presenting them to the administrator. 

We regard the provision in the act of 1853 as merely 
directory, and that it was not the intention of the Legisla- 
ture to change in any manner the mode of presenting claims 
to an administrator. 

We are not to suppose that under our constitutional re- 
quirements as to the mode of passing laws, and of there 
being but one object which should be expressed in the 
title, that the legislature would, in a bill to regulate pro- 
ceedings in the District Court, undertake to alter or inter- 
fere with a general probate system in regard to the settle- 
ment of estates. (Cannon v. Hemphill, 7 Tex., 184.) 

The law very clearly does require that when a claim is 
presented to an administrator that it shall be in a shape so as 
to apprise the trustee of the nature and character of the 
claim—that is, whether an account, note, bond, bill of ex- 
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change, covenant broken, &c.—and when this is done the 
requirements of the law will be complied with. (11 Tex., 
94; Trigg v. Moore, 10 Tex., 199; Dunn v. Sublett, 14 
Tex., 531.) . 

If the rejection of a claim by an administrator is in gene- 
ral terms, specifying no reason, then in a suit to establish it 
the administrator can make no objection to the form or 
manner of presentation. | 

If he will reject a claim on that ground he must so 
specify, or he will be precluded, and in his defense he will 
be compelled to defend for want of merit. (See authori- 
ties above.) 

This being the rule by which administrators are bound, 
it would seem to follow necessarily that when a claim is 
presented and rejected in general terms that the holder 
could not lay it aside and wait a number of years, and then - 
make out another claim and a new aflidavit and bring 
suit. When it was first rejected in this case, in general 
terms, the holder could have instituted his suit on the 
claim as.thus presented, and in such suit the administrator 
could not have been heard to say that the claim had not 
been properly presented: The three months’ limitation 
was put in motion by the first rejection, and the ruling of 
the court on this point was error, for which the judgment 
is reversed and the cause remanded. 


REVERSED AND REMANDED. 





W. A. Haaoop v. Huen Drat. 


1. PLEA IN ABATEMENT—PRACTICE.—A plea in abatement is not 
waived by the filing of other defenses cotemporaneously with the 
plea in which the right to insist upon it is not formally reserved. 

2. SAME.—Such plea is good if it meet the grounds of jurisdiction stated 
in the petition. 
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AppgeaL from Anderson. Tried below before the Hon, 
M. H. Bonner. 


Reagan, Greenwood ¢ Gooch, for appellant, cited Cook ». * 
Southwick, 9 Tex., 620; Taylor v. Hall, 20 'Tex., 215; 
Drake v. Brander, 8 Tex., 351; Tinnin v. Weatherford, Dal- 
lam, 590; 25 Tex. Supp., 67, Compton v. Western Stage Co. 


E. W. Bush, for appellee. 


GovuLp, AssocraTEe Justice.—Hagood brought this suit 
in the District Court of Anderson county to recover an 
alleged debt, stating in his petition that Dial was a resi- 
dent of that county. Dial answered under oath, alleging 
that before and at the commencement of the suit he resided 
and had his domicile in the county of Parker, and not in 
the county of Anderson. This plea is marked filed No- 
vember 27, 1874, and immediately after it in the record 
are two other papers also marked filed November 27, 1874, 
and signed by counsel for defendant; the first being ex- 
ceptions general and special to the petition, followed by a 
general denial; the second being a motion to dissolve an 
attachment which had been sued out, and a motion to abate 
the suit for want of jurisdiction as shown by plea in abate- 
ment. Each of these papers commenced with: “And now 
comes the defendant,” and contained no formal reserva- 
tion of defendant’s right to be heard on his plea in abate- 
_ment. On November 28th the plaintiff filed exceptions 
to the plea in abatement on the ground that it was not filed 
in due order of pleading; that it did not show in what 
court 1t was filed, and that it did not show that grounds did 
not exist authorizing suitin Anderson county, although, or 
if, defendant did not reside therein. The plaintiff then pro- 
ceeds in the same paper, apparently without leave of court, 
and, without styling it as an amendment, to state, amongst 
other things, that defendant, if he did not reside in Ander- 
son county, was a transient person, and that his last-known 
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residence was in said county. At the ensuing April term 
of court defendant, also apparently without leave, pleaded 
under oath, “in abatement to the amended petition,” 
denying that he was a transient person, reiterating that he 
resided in Parker county, and further saying that he did not 
bind or obligate himself to pay plaintiff any part of his 
demand in Anderson county, At the same time he again 
filed exceptions to the petition as amended, and answered 
to the merits. At a subsequent day of the same term the 
plaintiff excepted to this last plea because of the previous 
appearance of defendant by his attorneys by motions and 
answers to the merits. It appears by bill of exceptions 
that the court overruled the exceptions to the pleas in 
abatement. The issue on the pleas in abatement were sub- 
mitted to a jury, and having been found in favor of de- 
fendant, judgment was accordingly rendered in his favor 
abating the suit. From this judgment the plaintiff has 
uppealed, and as there is mo statement of facts the only 
question presented is as to the correctness of the ruling on 
the exceptions to the pleas in abatement. 

Whilst the privilege of being sued only in the county of 
his residence, which our statute, with specified exceptions, 
gives a defendant, is waived if not asserted before answer- 
ing to the merits, we think it is not waived where (as in 
this case it is fair to conclude) the plea asserting it was 
filed cotemporaneously with other defenses. It was held 
very early by this court that the common-law rules of 
pleading were inapplicable under our system to this plea. 
(Richardson and Wife v. Pruitt, 3 Tex., 228.) It is evident 
that the defendant did not intend by his exceptions and 
pleas to the merits to waive his privilege which he had 
already asserted; and, we think, that as to this point the 
court ruled correctly. ; 

Nor can we assent to the proposition that the first plea 
was defective because it did not show that defendant did 
hot contract to perform the obligation sued on in Anderson 
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county. It is sufficient to negative the jurisdiction under 
the case as stated by plaintiff in his petition. 

If the plaintiff by amendment could change the grounds 
on which he claimed jurisdiction in the court the right of 
defer:dant to amend his plea so as to, meet this new phase 
of the case would necessarily follow. 

There being no error in: the proceedings of the court 
below, the judgment is affirmed. 

AFFIRMED. 





MARGARET J. JOHNSON ET AL. V. N. WARREN NEWMAN BT AL. 


1, SALE OF INCHOATE RIGHT TO LAND.—The right to lands guaran- 
teed to citizens of ‘Texas by the Constitution of the Republic, (see. 
10, General Provisions,) was but an inchoate right to get that quan- 
tity of land ont of some part of the public domain in the manner to 
be prescribed by law. It was, however, a right or interest of such 
character as to be the subject of contract. 

2. HEADRIGHT CERTIFICATE.—Whien issued, a headright certificate is 
in the nature of personalty,and can be sold’and delivered as chattels, . 
and a purchaser without notice of a prior assignment of the right to 
the certiticate would take a good title. ; 

8. SAME—PURCHASE WITHOUT NOTICE.—One who purchased and 
received a headright certificate without notice of a prior conveyance 
of the right thereto by the grantee before its issuance would take 
the better title. ¥ 

4. SAME —T'he condition of such purchaser is not worse by his location 
and causing survey to be made by virtue of the certificate and paying 
the government dues for the land so located ; owning the certificate, 
his location, &e., would secure the land. 

5. SAME.—The doctrine of innocent purchasers, which ordinarily can 
only be invoked in favor of the holder of the legal title, applies to 
the holder of an equitable title purchased without notice in a case of 
conflicting equities; in such cases the court will decide upon the very 
equity of the case as presented. . 

6. TITLE BY ESTOPPEL.—A holder of a headright certificate by war- 
rantee deed from the grantee upon the issuance of the patent becomes 
by estoppel possessed of the legal title to the land secured by such 
certificate and patent as against a holder of an‘assignment of the 

tight to the certificate before its issuance. 
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7. SAME.—While to support a plea of bona fide purchaser it is necessary 
to prove payment of a valuable consideration, it is not necessary that 
such payment be adeqnate ; proof by the purchaser of a headright 
certificate of payment of the government dues, and for the location 
and survey of the land secured by him under such certificate, was 
sufficient. 

8.—SAME.—But the burden of proving such payment of purchase money 
does not devolve upon the defendant where the plaintiff has to show 
himself entitled to equitable relief; in such case plaintiff! must show 
the defect in the title he attacks, and the nou-paymeut of such pur- 
chase money by his adversary. 

9.—LIMITATION—WHEN IT BEGINS.—The sale and delivery of a head- 
right certificate after its issuance by the grantee to another was a 
repudiation of a former conveyance of the grantee’s right to such 
land certificate, and when the holder of such elder conveyance had 
knowledge or means of knowing such repudiation of his rights by 
the grantee of the certificate, limitation would run from the date of 
such repudiation. 


AppeaL from Henderson. Tried below before the Hon, 
John G. Scott. 

This is the second appeal in this case. (35 Tex., 166.) 

‘The facts are fully stated in the opinion, except as to the 
testimony relied on as supporting the pieas of limitation 
and adverse possession not discussed by the court. 





Thomas B. Greenwood, for appellants. 


Walton, Green ¢ Hill, also for appellants. 

The case is this: Mitchell sold to Jack, in September, 
1836, his right to his headright league and labor of land, 
which by the constitution of the Republic of Texas was 
vested in him. This was before the passage of the land 
law of 14th December, 1837, which provided a method by 
which the right given by the constitution should be ascer- 
tained. (General Provisions, sec. 10.) The law of 14th 
December, 1837, was not put in operation until February, 
1838, or, as stated by counsel in Walters v. Jewett, 28 
Tex., until March, 1838. It is at any rate certain, from 
the extensive machinery created by the act, that it could 
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not have been put into practical operation before the 
month of February. (Hartley’s Dig., 580.) 

Mitchell, after his sale to Jack, went into a different ju- 
risdiction, and on the first day the land office was opened, 
or immediately thereafter, in the county of Houston, proved 
his right in his own name before that board, and from ap- 
pearances, immediately after receiving the certificate, sold 
it to Kirchoffer, under whom the defendants claim. 

Admitting that both parties were equally innocent, the 
question is, who has the better right: those claiming under 
Jack or those claiming under Kirchoffer ? 

The first position in opposition to the plaintiff's right 
to recover is that the right of Thomas 8. Mitchell in Sep- 
tember, 1836, was not property, and was not the subject of 
sale so as to pass title to the assignee. 

That it was property, and a sale of it passed the title, it - 
seems to us is beyond dispute. 

Section 10 of the general provisions of the constitution 
of the Republic of Texas relating to this subject expressly 
recognizes the right to be property, and not only protects 
the assignments theretofore made, but also those of future 
assignees. Its words are: 

“Every head of a family shall be entitled to one league 
and labor of land, and every single man of the age of 
seventeen years and upwards shall be entitled to one-third 
part of one league of land. All citizens who may have, 
previously to the adoption of this constitution, received 
their league as heads of families and their quarter of a 
league of lund as single persons, shall receive such addi- 
tional quantity as shall make the quantity of land received 
by them equal to one league and labor and one-third of a 
league, unless by bargain, sale, or exchange they have 
transferred, or may henceforth transfer, their right to said 
land, or a portion thereof, to some other citizen of the Re- 
public; and in such case the person to whom such right 
shall have been transferred shall be entitled to the same as 
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fully and amply as the person making the transfer might 
or could have been.” 

That the word “unless” applies to the whole granting: 
clause instead of applying only to the latter part of it, giv- 
ing an augmentation to those who had received leagues as 
heads of families and quarter of leagues as single men, is 
manifest. Because to so restrict it would work great injus- 
tice to such persons as had sold their leagues or their quarter 
of leagues, and would make the previous purchaser of the 
right of such person entitled to the augmentation in his 
own name, a construction which would do violence to any 
rule of right which might be invoked, inasmuch as the 
object of the grant, viz: the original claimant, was the per- 
son in whose right the benefit was to accrue, and it would 
result in creating a benefit in his right which did not pre- 
viously exist, and immediately giving such right to another 
who never bargained for it or gave any consideration 
therefor. 

Such a construction is so repugnant to common justice 
and common sense that we will not dwell on the groposi- 
tion. To bind the conclusion drawn by us it z only 
necessary to refer to the word “ hereafter” in the clause, 
giving the power to sell by those to whom grants were 
already made, their augmentation to be acquired by the 
Constitution. 

By what reasonivg can it be shown or established that 
the Constitution intended to make a difference in the power , 
or right of the classes of beneficiaries provided for by the 
section? The reason applying to all is the same, and the 
words are so used that we must conclude, as before stated, 
that the word “unless” applies to the whole granting 
clause of the section, and all persons receiving grants 
under it had the same power of alienation of their rights 
acquired thereby. 

It follows that the word “ unless,” used in the clause 
cited, refers to the whole graut made in the article, and 
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gives it a peculiarly forcible meaning, for it not only ree- 
ognizes the power to transfer the right given, and makes 
the right of the assignee equal to that of the person who 
sold to him, but it almost amounts to a prohibition against 
the vendor to procure the issuance of the right in his name. 

The practice under this law, as well as all other laws in 
which the Government gives the title, has been that if in 
the issuance of the right or paper evidence of title to land 
it should be issued in the name of the vendor, the title will 
at once inure to the benefit of him who had title, as the 
Government will not issue a second and separate title to 
the vendee, but will rather leave him to proceed against 
the person who has wrongfully procured the title as a 
trustee, who holds for the benefit of the true owner. (Sil- 
ver v. Ladd, 7 Wall., 228.) 

The land law of December 14, 1837, (sec. 12, Hartley’s 
Dig., art. 1848,) expressly recognizes the sale of rights 
to land, and authorizes the issuance of certificates to the 
assignee; as it provides (page 584) that persons claiming 
a right to land “ by inheritance or purchase” shall not be 
bound to take the oath required of the person whose right 
is represented by them; and again in the same section 
this expression occurs: “No purchaser of a headright 
shall be entitled to receive a grant as assignee or in the 
name of the original claimant, unless,” ete. This act, 
though passed after the sale of the right in this case, shows 
conclusively the cotemporaneous construction of the law, 
and it was binding on the claimant and all others under 
him, inasmuch as it was under this law the certificate was 
issued, 

But, independently of this, as a question of law, we 
have abundant authority in the decisions of our court. 
(Emmons v. Oldham, 12 Tex., 18; Babb v. Carroll, 21 
Tex., 769; Smithwick v. Andrews, 24 Tex., 488; Graham 
v. Henry, 17 Tex., 167.) 

The last case is so full and clear upon the question of 
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the assignment of such rights that the special attention of 
the court is directed to it. In that case, which was for 
the sale of a conditional headright certificate of the second 
class, the court, after showing the distinction between cer- 
tificates of the second and third class, say: ‘ Whatever 
exclusive r.z>* 2 man has in anything, he has a right to 
dispose of absolutely as he pleases, provided he makes no 
disposition of it prohibited by law. * * * Hence, any 
incipient title or contingent interest which is susceptible 
of being ripened into a title to lands may be assigned ; 
afid such has been the usage in this and other countries. 
It has never been supposed necessary to consummate the 
title before the right could be assigned.’’ And, continu- 
ing, the court further say: ‘‘Of course the interest or 
right of the assignee would ultimately depend upon the 
performance of the precedent conditions by the grantee, 
* * * But there is nothing in the nature of the interest 
* * * to prevent its assignability.” 

And the rules here so clearly laid down are recognized 
by the elementary writers, whether the property sold in 
this case be regarded as a chattel or-in the nature of 
realty. (Benjamin on Sales, pp. 57, 58; Greenleaf’s 
Cruise’s Digest, Book 4, marg. p. 89.) 

The power of sale being established beyond dispute, the 
next. inquiry is as to whether the title of the purchaser 
can be disturbed by any act of the seller or vendor. 

If the property sold to Jack by Mitchell be regarded as 
a chattel, in accordance with the ruling in Randon v, Bar- 
ton, 4 Tex., 289, then the rule is very clearly expressed 
by Mr. Benjamin in his work on Sales, p. 4, (Dodd & Co. 
v. Arnold, 28 Tex., 101,) where he says: “In general no 
man can sell goods and convey a valid title to them unless 
he be the owner or lawfully represent the owner. * * * 
A person, therefore, however innocent, who buys goods 
from one not the owner, obtains no property in them what- 
ever,” except in some cases noted, and the exceptions noted 
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are market overt, which does not exist in this country, sale 
by pawnee, and the like. 

Nor could the doctrine of agency be brought to bear so 
as to give the defendants a title, because an agency must 
grow out of some contract, express or implied, which did 
not exist here. Nor can a title grow out of the doctrine 
of possession of chattels, because the right to land sold by 
Mitchell wes a vested right in him by the Constitution 
and laws, and the subject of assignmeut and the sale made 
was a full and complete divestiture of his right, and the 
written deed executed and delivered was a delivery of the 
thing sold as far as it was possible to be delivered, and 
was one which by the laws was fully authorized, and 
which could be made effectual as to the thing sold without 
any further act to be done by the seller or vendor; for it 
is provided in the law under which the certificate was ob- 
tained (sec. 12 of the act 14th December, 1837) that in 
case the right to the certificate was owned by a purchaser, 
such purchaser was not bound to take the oath which was 
required of the original claimant, but was only bound to 
prove that the original claimant had the requisite qualifi- 
cations. (Hartley’s Dig., p. 584) 

Nor can the defendants gain any assistance by reason 
of any negligence of the plaintiff in respect to his title, 
whereby Mitchell was permitted to deceive Kirchoffer ; 
for it must be remembered that on the first day, or at 
least the first week, after the law werit into operation 
Mitchell anticipated his vendee, Jack, and took out the 
paper evidence of right, and that Kirchoffer immediately 
bought it, thus cutting off all power on the part of Jack 
and his vendees of obtaining a certificate in their own 
name. :; 

Nor can the defendants derive any right on the doctrine 
of innocent purchaser, for this doctrine does not apply to 
choses in action or chattels, or to equities. (See cases cited 
hereafter.) 
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So that in any view we take it, asa chattel or chose in 
action, the defendants have no basis upon which to- build 
their right for a title to the land in controversy. 

If, on the other hand, the title of the plaintiff was an 
acquisition of realty, or a thing in the nature of realty, 
there can be no preteuse of title in favor of the defendants. 
For the only doctrine that can be invoked to sustain the 
subsequent title acquired is that of innocent purchaser for 
a valuable consideration without notice. Now, in setting 
this up, it must be both pleaded specitically, as well as 
proved, which has not been ree here. (White & Tudor’s 
Leading Cases in aye + vol. 2, 59-41, 61, 63-83, 85; Vat- 
tier v. Hinde, 7 Pet., , Watkins v. Edwards, 23 Tex., 
447; Rogers v. Rn oan 34 Tex., 441.) 

3ut the doctrine applies only to him who has purchased 
the legal estate. (White & Tudor’s Leading Cases in 
Equity, vol. 2, 39, 41; Vattier v. Hinde, 7 Pet., 252; 
Boone v. Chiles, 10 Pet., 177; Shirras ef al. v. Caig & 
Mitchel, 7 Cr., 34; 2 Dev. & Bat., 395; 3 Iredell, 117; 
17 Vesey, 290; Pinson & Harkins v. Ivey, 1 Yerger, 302; 
Craig v. Leiper, 2 Ib., 193.) 

In the case cited from 17 Vesey, Lord Eldon said: 
“There is no instance of the plea being allowed without 
averment that the party purchased from was seized, or 
pretended to be seized, in fee;”’ and in the casé of Pinson 
& Harkins v. Ivey, (8 Yerg., 302,) the court say that the 
doctrine of purchase for valuable consideration without 
notice does not apply between equities, and that a purchaser 
of a chose in action, or any equitable title, must always 
abide by the case of the person from whom he buys, and 
that in such cases the rule is, he who is first in time is best 
in right, (citing Sugden on Vendors;) and this doctrine 
was fully sustained by Judge Catron in the case of Craig 
v. Leiper, 2 Yerg., 193. 

There is, then, no pretense of a right in defendants 
superior to the plaintii, considering the thing sold as 
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realty, because the legal title to the land was at all times 
and still rests in Thomas 8. Mitchell or his heirs. 

That the purchase by Jack was a purchase of realty is 
believed to be the case. He purchased the right to Mit- 
chell in his headright league and labor of land, not his land 
certificate, for that was not provided for or issued, but to 
the land which could be acquired by virtue of the right of 
Mitchell, and which, under the Constitution of the repub- 
lic, was declared to be a grant of land. 

Nor is the force of the position assumed by the plaintiff 
interfered with by the registry laws, because the purchase 
of Kirchoffer was only of the land certificate, and was 
made before the land was located, and the registry laws 
did not apply. (Blankenship v. Douglas, 26 Tex., 225.) 
And the deed from Kirchoffer to Collins is a deed of gift. 

So that we come to the conclusion that the title of the 
plaintiffs was a perfect, equitable title to the land located 
by virtue of the certificate to Thomas 8S. Mitchell, and was 
superior to that claimed by the defendants. 


T. J. Word and Jackson ¢ Jackson, for appellees. 


Moors, AssocraTE Justice.—This is an action of tres- 
pass to try title, brought by appellants against appellees 
October 13, 1870, in the District Court of Henderson 
county, for the recovery of a league and labor of land, 
patented December 11, 1847, to Thomas 8. Mitchell, by 
virtue of a certificate issued to him by the Board of Land 
Commissioners of Houston county on the first day of March, 
1838. 

In support of their title to the land described in this 
patent appellants rely upon a contract executed in the 
presence of B. C. Franklin, district judge and ex officio 
notary public, (as he is styled in the instrument.) in the 
town of Quintana, September 2, 1836, between Thomas 8. 
Mitchell and William H. Jack, whereby said Mitchell, in 
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consideration of three hundred dollars therein acknowl- 
edged to have been paid him, “sells and conveys to said 
Jack all his right, title, and claim ” to a league and labor 
of laud, which, as a married man, he says he is lawfully enti- 
tled to receive from the Government. The right and interest 
acquired by Jack by this contract he assigned and con- 
veyed December 10th, 1837, to F. A. Sawyer. And on 
the 5th of May, 1847, said Sawyer conveyed to Stephen 
Crosby, the ancestor of appellants, by quit-claim deed, 
“said Jeague and labor of land to which said Thomas §. 
Mitchell, as a citizen of Texas, and to which I am entitled 
by virtue of my purchase from said William H. Jack.” 
But no reference is made in the deed to the locality of the 
Jand, nor to the fact that a certificate had been issued to 
said Mitchell which long previously had been located, sur- 
veyed, and patented. 

On the part of appellees, it is shown that on the Ist of 
March, 1838, a certificate for a league and labor of land 
was issued by the Board of Land Commissioners of Houston 
county to Thomas 8. Mitchell, which he on the same day 
conveyed by a written transfer upon said certificate to 
John I. Kirchoffer, the ancestor of some of the appellees, 
and party under whom the others claim. Said certificate 
was at the same time delivered to said Kirchoffer, and on 
the 16th of March, 1838, e procured the land in contro- 
versy to be located and surveyed under it, for which he 
paid $100. Ile also paid the Government dues upon it, 
and caused the certificate and field-notes to be returned to 
the General Land Office. On the 21st of the same month 
Mitchell also executed and delivered to said Kirchoffer 
an instrument in writing, which says that, ‘in considera- 
tion of the sum of $1,200 to be secured to be paid, do ap- 
point John HH. Kirchoffer, of this ” (Houston) ‘county, 
my true and lawful attorney to obtain the field-notes to 
made in surveying a league and labor of land to which I, 
as a married citizen of Texas, am entitled, and to obtain a 
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title for the same from the proper authorities, and do 
hereby authorize the said John H. Kirchoffer to sell or 
convey, and a warrantee title to make to any person,” &c. 
And in a subsequent portion of said instrument he binds 
himself in the sum of ten thousand dollars to make said 
’ Kirchoffer, on demand, a good and lawful title, &e. And 
on the — day of March, 1838, said Mitchell also executed 
to said Kirchoffer a warrantee deed for said land, describ- 
ing it as follows, to wit: “ All my right, title, and interest 
in and te a Jeague and labor of land situated in Nacog- 
doches county, on or near Cedar creek, on the east side of 
the Trinity, designated as ,and do bind my- 
self,” &c. 

The land is described in the patent thus: “In Nacog- 
doches county, on Cedar creek, 5,600 varas east and 10,000 
varas north of where the county lines of Nacogdoches and 
Houston intersect the Trinity river, beginning,” &. Then 
follows the specific metes and boundaries as given in the 
notes of the surveyor from his field-book of the survey. 
There was also evidence on the part of appellees of pay- 
ment of taxes, and acts of ownership and partial possession 
at least, if not continuous, for the last eighteen or twenty 
years. 

We have thus contrasted the evidence upon which the 
parties respectively rely to suppgrt their claims to the land 
in dispute, because we think to do so, is sufficient to show 
that appellants totally failed to establish title on any ground 
upon which the court should have decreed title to them, 
even if the pleading in this case would warrant such a 
judgment. 

If it is conceded that the Thomas 8. Mitchell who sold 
the right to a league and labor of land guaranteed to him 
by the constitution of the republic of Texas to Jack at 
Quintana in September, 1836, is the same Thomas 8S. Mit- 
chell who was proved to have been a citizen of Houston 
county in the years 1837 and 1838, to whom the certificate 
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was issued, by which the land in controversy was obtained, 
of which there is no proof but the identity of the names, 
it cannot be seriously insisted, in the light of the former 
decisions of this court in cases of like character, that the 
evidence upon which appellants rely is sufficient to enable 
them to maintain their action against parties in possession, 
and certainly having equal equities with themselves, laying 
out of view all consideration of their legal title. 

The whole theory of appellant’s case seems to rest upon 
the erroneous supposition that they themselves hold the 
legal title to the land, or if not, that the legal title is still 
in Mitchell, and that they certainly have the older, and 
therefore superior, equitable title to it. In neither of these 
propositions can we agree with them. 

Whether appellants have any title or right which they 
‘an now assert to this land depends upon the proper con- 
struction of the contract between Mitchell and Jack, and 
the effect to be given it against parties who have dealt with 
the former in ignorance of this contract. 

Though at the date of this contract Mitchell had neither 
a title to the land in controversy nor to the certificate under 
which it has been acquired, still there was, undoubtedly, 
guaranteed to him by the constitution the right to this 
amount of land on his complying with the requirements 
to be prescribed by law. This right, though neither real 
nor personal property in esse, was nevertheless an inchoate 
right to get that quantity of land out of some part of the 
public domain at the time, and in the manner to be after- 
wards provided and determined by the Government. It 
was a right or interest of such character as to be the subject 
ofa contract. (Emmons v. Oldham, 12 Tex., 26; Graliam 
v. Tlenry, 17 Tex., 167; Babb v. Carroll, 21 Tex., 769; 
Andrews v. Smithwick, 24 Tex., 488.) And Jack by this 
contract was entitled to have applied to the Board of Land 
Commissioners of the proper county, and on proof of the 
facts required by law to have had the certificate of said 
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Mitchell issued to him as his assignee, or if issued in Mit- 
chell’s name, to have had it delivered to him. And in either 
event he would have been secured against a valid transfer 
of it by Mitchell. (See 10 Gen’! Provisions, Constitution 
of Republic and Land Law, December 14, 1837.) 

As the certificate when issued was not land, but a mere 
right to acquire land which could be sold and transferred 
as a chattel, it was not real, but of the nature and character 
of personalty. (Randon v. Barton, 4 Tex., 289.) 

It follows, therefore, that the contract between Mitchell 
and Jack was valid and binding between themselves, and 
might be enforced against subsequent purchasers with 


notice. But still this could not be done against one who 


bought and received the certificate in good faith without 
notice of the contract. (Walters v. Jewett, 28 Tex., 200; 
Baggett v. McKenzie, Id., 582; Wethered v. Boon, 17 


. Tex., 146.) 


This principle is also fully recognized in the cases previ- 
ously cited to establish the validity of the contract between 
the parties, and is indeed in accord with well established 
elementary rules touching the sale of personal property 
without .actual or constructive delivery. (1 Parsons on 
Con., 441; White’s Reep., vol. 1, p. 341, et seq.) 

The certificate issued to Mitchell, and there is not the 
slightest evidence from which it can be inferred that Kirch- 
offer had ever heard of Jack’s contract, and though it be 
admitted that Mitchell acted in bad faith in not having the 
certificate issued, to Jack as his assignee, or in selling it 
when issued to himself, still, as the title, as well as pos- 
session, was iu him, his transfer and delivery of it vested 
in Kirchoffer the title, or legal title, if such a distinction 
could be recognized in respect to property of this kind, 
while appellants and those under whom they claim had 
only a contract or right of action for it. Cértainly had 
they sought to divest this title out of Kirchoffer before the 
certificate was located, the burden would have been on. 
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them to have shown the defect in his title. Otherwise, he, 
having like equities with them, and also possession and 
title, would have stood upon the vantage ground. (See 2 
White & Tudor, Lead. Cas. Eq., 88, and cases previously 
cited.) Certainly his position is not worse by procuring 
and paying for the locating and surveying of the land, pay- 
ing the Government dues upon it, and getting a formal 
deed. Surely the fact that the deed for the land was made 
before the date of the patent does not change the position 
of the parties, and notwithstanding Kirchoffer’s additional 
equities, to which we have just referred, give appellants the 
superior equity when before theirs was the weaker. 

This seems to be the result iv effect of the proposition 
for which appellants contend. For, say they, until the 
patent issued the legal title was in the Government, and 
when the Government parted with it, it inured by opera- 
tion of law to them by reason of the contract between 
Mitchell and Jack, or it isstill in Mitchell. And in either 
event they contend they are entitled to.a judgment against 
uppellees, because as they have only an equitable right they 
are not entitled to protection under the doctrine of inno- 
cent purchasers without notice; for this doctrine, they 
insist, applies only to parties who have purchased the legal 
title. That this is the general formula in which this rule 
is announced, and that ordinarily this doctrine, by which 
in a court of equity the elder legal title will be set aside 
for the benefit of the younger one, is not applicable to cases 
depending upon purely equitable considerations will not 
be controverted. (2 White & Tudor Lead. Cas. Eq., p. 39, 
et seq., and cases there cited.) Though this rule seems not 
to be without exception, for the like protection is afforded 
to equitable titles to which. the registration laws are appli- 
cable. (Flagg v. Mann, 2Sum., 551.) That it is not appli- 
cable between equities isalso evident from the faet that 
in such cases the court will decide according to the very 
equity of the case, and no precise formula can be prescribed 
41 
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by which, as between purely equitable titles, this can be 
ordinarily ascertained. 

"It cannot be properly said, however, that appellees only 
had an equitable title. Kirchoffer had a warrantee deed 
from Mitchell, and when the patent issued the legal title 
passed to him by estoppel. 

It is also insisted that appellees’ defense failed because 
they did not prove payment of the purchase-money for the 
land except by the recitals in the deed to Kirchoffer. But 
the authorities to which we are referred, show that while 
it is necessary to prove the payment of a valuable consid- 
eration, it is not necessary to prove that the amount paid 
was a full and adequate consideration. Payment of the 
government dues and for the location and survey of the 
land was shown. 

But it was not incumbent upon appellees to prove pay- 
ment of the purchase-money. This is undoubtedly neces- 
sary to enable the junior purchaser to protection himself 
against the superior legal title, but it is otherwise when 
the plaintiff has to show himself entitled to equitable relief 
against the apparently better right of the defendant. In 
such ¢ases it devolves upon the plaintiff to show the defect 
or want of equity in the title he attacks. 

But there is another ground upon which it is equally 
evident that appellants cannot now be relieved, though it 
might have been otherwise if they, or those under whom 
they claim, had moved in the matter at an earlier day. 
There was a breach and repudiation of his contract by 
Mitchell when he procured the certificate in his own name 
and sold it to Kirchoffer. This action was commenced 
more than thirty-four years after the date of the contract, 
which it in effect seeks to enforce, and more than thirty- 
two years after its repudiation by obtaining and dealing 
with the certificate in direct violation of its stipulations, 
and near twenty-eight years after notice might have been 
had of these facts by reason of the issuance of the patent. 
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No diligence whatever was ever used by Jack, or those 
claiming under him, to secure or enforce their alleged right 
to the certificate, nor is any excuse made for their failure 
todo so. Nor does it appear that even a claim was ever 
set up to this particular land by any of them prior to the 
institution of the present suit. Under these circumstances 
there can be no hesitancy in saying that the prosecution of 
this suit at this late day is the assertion of a stale demand, 
even though we could say, which, however, we do not feel 
called upon to do, that the evidence would not warrant the 
verdict of the jury on the plea of the statute of limitations, 
especially since motions for new trials, because the verdict 
is contrary to or against the evidence are addressed mainly 
to the equitable consideration of the court. 

There being vo error in the judgment of which appel- 
lants can complain, it is affirmed. 

AFFIRMED. 





Tlenry Suita v. Tue Stare. 


1, INDICTMENT—MURDER.—Though an indictment for murder must 
state in what portion of the body the injury was inflicted which 
resulted in death, it is not: necessary that it should describe the 
wound by its length, breadth, or depth. 

2, PROFESSIONAL WITNESSES—EVIDENCE.—It is competent for the 
State to show, on a trial for murder, the cause of the death without 
the aid of professional witnesses in a case where death did not ensue 
immediately after the infliction of a wound. 

3. EXPRESS MALICE.—See statement of the ease for facts which author- 
ized a conviction of murder in the first degree. 


Appa from Anderson. Tried below before the Ion. 
J. L. Camp. 

On a night in April, 1875, about eleven o’clock, Henry 
Smith, a colored man, went to the house of Rhoda Wills, and 
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three times called Amanda Killy, who, with Rhoda Wills 
and George Bullard, (all colored,) were in the house. It was 
testified that at the same time Smith said to Amanda he 
would beat her brains out if she did not come out; that 
he then broke open the door and entered the room, in which, 
according to the witness, there was no light; he then told 
Amanda to “ get up,” and walking to the fireplace, seized a 
persimmon club, which was three feet long and about the size 
of the arm of onewitness. With this weapon he “started to 
strike’? Amanda, but on her saying ‘‘Ilenry, do not strike 
me with that stick; you will kill me,” desisted; Smith 
then ordered Amanda to leave the room, which she did; 
then turning to George Bullard, who was lying on a pal- 
let, he struck him one blow on the head, saying as he 
did so, “You g—d d—d son of a b—h.” Henry Bullard 
died about nine o’clock the next day. It was shown that 
about three weeks before this the accused and deceased 
had a difficulty, in which the former said to the latter he 
“would make the buzzards pick hisbones.” One witness, 
who was in an adjoining room, went to the scene of the 
difficulty, and kindled a light after Smith had left. Blood 
was running from the mouth of Bullard, and in answer 
to an inquiry as to who had hurt him he said that it was 
Henry Smith. The morning after the blow was struck, the 
deceased said his “brains were addled,” and also, ** May 
God have mercy on the man who struck me.” After strik- 
.ing the blow, Smith threatened to kill Rhoda Wills if she 
reported him, and gave as his reason for striking Bullard 
that Bullard had threatened on some former occasion to 
report Smith for creating a disturbance. It seems that ; 
Smith followed Amanda Killy to her home which was 
near, and while there informed her that he owed Bullard 
‘a lick, and now he had paid him. No physician testified 
as to the cause of the death. One negro said the “skin 
looked green” where the hair was clipped from the head 
of Bullard; and another testified, “I am sutisfied that lick 
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was the cause of the death of deceased.” The jury found 
the defendant guilty and assessed his punishment at death. 

A motion in arrest of judgment, which was overruled, 
was heard on alleged defects in the indictment, the charac- 
ter of which are stated in the opinion. A motion for new 
trial, which alleged that the verdict was contrary to the law 
and evidence, being overruled, the prisoner appealed. There 
is nothing in the charge of the court requiring notice. 


T. T. Gammage, for appellant, contended that the indict- 
ment did not sufficiently describe the character of the 
wound, citing Wharton’s Precedents, pp. 51, 73; Am. L. of 
Homicide, p. 321; 18 Tex., 632; 16 Tex., 206; 13 Tex., 
568; State v. Daugherty, 30 Tex., 360; and Wall v. State, 
18 Tex., 693. 

Also, that there was no sufficient evidence of express 
malice, citing Ake v. The State, 30 Tex., 466; McCoy »v. 
The State, 25 Tex., 33. Also, that as there was no phy- 
sician examined in regard to the character or extent of 
injury inflicted by the blow given, there was no convincing 
evidence that it was the immediate cause of the death. 


A. J. Peeler, Assistant Attorney General, for the State, cited 
1 Paschal’s Dig., art. 1490, and 31 Tex., 492. 


Reeves, Associate J usticeE.—This is an appeal by Henry 
Smith from a judgment of conviction for the murder of 
George Bullard. The jury found the defendant guilty of 
murder in the first degree and assessed the penalty of death. 
There was a motion in arrest of the judgment and motion 
for a new trial, both of which motions were overruled, and 
the defendant gave notice of an appeal. The motion in 
urrest of judgment is based on two grounds— 

1. Because the indictment charges the defendant with 
no offense greater than a misdemeanor, if with any offense 
at all. 
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2. Because the indictment charges the defendant with 
no offense known to the penal laws of the State. 

The only ground of the motion for a new trial is, that 
the verdict was contrary to the law and the testimony. 

The indictment charges, in substance, that Henry Smith, 
at the time and place stated in the indictment, made an 
assault on George Bullard, striking him a blow on the 
head with a large persimmon stick, a deadly weapon, in- 
flicting a wound of which he died the next day, and 
charging that it was done willfully, feloniously, and with 
malice aforethought. 

It is urged in the brief of counsel for appellant that a 
Quivrigiton of the wound, its nature, and position, should 
be set forth in the indictment. 

The indictment must state in what part of the body the 
injury was inflicted, but it is not necessary to describe it 
by its length, breadth, and depth, though it was usually 
done in the common-law form of an indictment formurder ' 
where the wound could be described. Formerly, when it 
was the practice to describe the wound, a distinction was 
made between a bruise and an incised wound. Where 
the death was caused by a bruise, a description of the 
wound was not necessary. (Whart. Am. Cr. Law, sec 
1069.) 

Before the passage of the English statute, which dis- 
pensed with the necessity of setting forth in the indict- 
ment the manner or the means by which the death of the 
deceased was caused, it was held that the length, breadth, 
and depth of the wound need not be stated. (Moseley’ 8 
and Turner’s Cases, 2 Arch. Cr. Plead., 207, and notes.) 

Article 395 of the Code of Procedure, prescribing the 
requisites of a good indictment, requires nothing more in 
stating the offense than that it must be set forth in plain 
intelligible words. 

The indictment in this case shows that the wound was 
inflicted on the head of the deceased, and describes the in- 
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strument with which it was done, and how it was done, 
and no further description of the injury was necessary. 

It is further insisted that a new trial should have been 
granted for the reason stated in appellant’s motion. 

In support of the motion for a new trial it is said that 
‘no physician was called in to see the deceased; that no 
post mortem examination was made, and that there was no 
inquest over the body. It does not appear from the evi- 
dence whether these measures were taken or not. 

On questions of science and skill, experts on the particu- 
lar subject are permitted to give their opinions to the jury. 
The opinions of medical men are received in evidence as 
to the cause of disease, or of death, or of the consequences 
of wounds, and in some instances a jury would not be able 
to make a proper investigation without such evidence. 
For example, where a dead body has been found and ideut- 
ified, but the cause of the death being unknown, this is 
attempted to be proved by circumstantial or presumptive 
In such a case physicians, examined as experts, 
may expressetheir opinions as to the cause of the death, 
drawn from an examination of the body and from external 
appearances as a basis for the inference that the death was 
caused by violence and was not the result of natural causes, 
as disease, sudden illness, or of accident. Evidence of this 
kind is admitted as necessary to aid the jury in coming to 
a correct conclusion in their verdict. (1 Starkie on Ev., 
68, 69; 1 Greenleaf’s Ev., sec. 440; Burrill on Cir. Ev., 


evidence. 


119, 683.) 


In the present case the cause of the death was shown 
Without the aid of professional witnesses or aid of indirect 
The corpus delicti was established by the wit- 
nesses who were present at the time the mortal blow was 
given. The identity of the deceased as the person charged 
to have been slain was not questioned. The instrument 
with which the act was done, and the identity of the defend- 


evidence. 
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ant as the guilty agent who struck the blow, were not the 
subjects of controversy in the defense. 

Rody Wells or Rody Wills, a witness for the State, testi- 
fied on the trial that she saw the defendant strike George 
Bullard, the deceased, on the head with a persimmon stick 
while the deceased was lying on a pallet before the fire; 
that the blow was struck about eleven o’clock at night on 
the 9th of April, 1875, and that Bullard died about nine 
o’clock the next night at the houseof Amanda Perry. The 
stick is described as being about the size of the witness’s 
arm and about three feet long, with a club at one end, and 
as being a large seasoned stick. 

Amanda Perry, who was present, said she heard the blow 
when deceased was struck just as she got outside of the 
door, and heard some one groan, and that she also heard 
the defendant say he owed the deceased a lick and that 
now he had paid him. This was said at the house of the wit- 
ness on the night the assault was made, and soon after the 
occurrence. This witness further testified that she heard 
George Bullard say the next day that his braift was addled, 
and also heard him say, ‘‘ May God help the man who 
struck me.” 

Bob Wills testified that he was in an adjoining room, and 
that he heard the blow, and that the deceased said, in answer 
to his question, that the defendant struck him on the head. 
This witness testified that he was satisfied that the lick 
caused the death of Bullard. 

Peter Brinston heard the defendant say, “I knocked a 
man in the head out here.” This witness stated that the 
blood was running out of the mouth of the deceased when 
he saw him after he was killed. 

It is further urged in behalf of appellant that it was not 
shown that the homicide was committed with express mal- 
ice or that it was of a higher grade than murder of the 
second degree, if the killing amounted to more than man- 
slaughter. 















Smita v. THE Stare. 





Opinion of the court. 





It appears from the evidence that George Bullard, the 
deceased, with Amanda Perry and Bob Wills, was at the 
house of Rody Wells or Rody Wills on the night of the 
homicide. It was shown that Amanda Perry lived about 
one hundred yards from the residence of Rody Wills. It 
was not proved where the deceased or the defendant re- 
sided, or what relation, if any, existed between either of 
them and Amanda Perry. 

A relation is suggested in the brief of counsel, but the 
evidence is silent on the subject. For some reason not 
explained, and certainly without any authority so far as can 
be known from the record, the defendant went to the house 
of Rody Wills, where these parties were, and after calling 
“Manda,” three times, and no one answering, as may be 
inferred, he broke open the door and told Manda to get 
up. He then walked to the fire-place and got the stick or 
club, and, as the witnesses say, started to strike Manda, 
but which was not done, and after ordering her to leave ~ 
the house, he turned upon the deceased, who, as previously 
stated, was lying on the pallet before the fire, and with the 
club in his hand dealt the fatal stroke and slew his victim, 
who was unarmed, and made no resistance. , 

The evidence shows that the defendant made the attack 
under circumstances of undue advantage and without jus- 
tification or legal excuse. It was not a case where the 
parties attack each other upon equal terms and afterwards 
in the course of fight one of them in his passion snatches 
up a deadly weapon and kills the other with it. This is 
manslaughter, the other is murder. (Wharton’s Am. Cr. 
Law, sec. 988.) , 

There was*evidence of express malice. It was proved 
that the defendant and the deceased had a difficulty about 
three weeks before the homicide, when the defendant told’ 
the deceased that he, defendant, would make the buzzards 
pick his bones. On the night of the assault, and soon after 
it took place, the defendant was heard to say by one of the 
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wituesses, “‘I hit him a lick for threatening to report me 
for creating a disturbance; and'I gave it to him, too.” The 
assault was made at a late hour of the night. The door of 4. 
the house was broken open and the dwelling was entered 
without the consent of the owner, and under circumstances 
evincing a lawless and reckless spirit. If the defendant’s 
only object was to see the woman Amanda, that object 
was accomplished when he had found her, and when she 
was in the act of leaving the premises at his bidding. 

We have found nothing im the record to support the 
argument that appellant has not had u fair and impartial 
trial. 

The district judge having the witnesses before him, and 
hearing them testify, had the means of forming an opinion 
as to the merits of the defense and the manner in which it 
was conducted, which this court has not other than that 
contained in the record. 

No sufficient reason, we think, has been shown for revers- 
ing the action of the court or that of the jury, and the 


judgment must therefore be affirmed. 
AFFIRMED. 





Marr. Desss v. Tue State. 


1. EVIDENCE.—On the trial of one indicted for theft of a yearling, the 
district attorney asked a witness who had stated that defendant had 
some young cattle, how he obtained them, to which the witness 
answered, over the objection of defendant, that ‘* defendant hassome 
young cattle, but had no stock cattle; that he conscripted those he 
had, and that witness understood conscription to mean the taking of 
cattle that did not belong to the one taking, or in other words, steal- 
ing.’’ The refusal of the court to exclude the answer, held to be error. 

2, THEFT.—One who unlawfully takes and appropriates to his own use 
an unbranded yearling, the property of another, without the owner’s 
consent, though liable for a trespass, cannot be convicted of theft if 
he took the animal in the day-time, and openly in the presence of 
others, under the apparent belief that the owner had forfeited his 

right. 
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AppgEAL from Parker. Tried below before the Hon. A. 
J. Hood. 

Article 4655, Paschal’s Dig., requires every person in 
this State who has cattle to have an ear-mark and brand, 
different from the ear-mark and brand of his neighbors, 
which he shall record, &c. . 

Article 4655 is as follows: ‘Cattle shall be marked with 
the ear-mark, or branded with the brand of the owner on 
or before they are twelve months old; hogs, sheep, and 
goats shall be marked with the ear-mark of the owner on 
or before they are six months old.” 

_ The indictment charzed Debbs with the theft of John 
R. Witt’s yearling. Witt and Debbs were neighbors. 
Witt owned three yearlings, one of which was a heifer, and 
quite gentle, though unmarked and unbranded. This 
heifer, when not in the cowpen or pasture of the owner, 
was in the range between the houses of Debbs and Witt. 
About the 27th November, 1874, Debbs, the defendant, 
shot the heifer between sundown and dark, on the range 
where she fed, and took the flesh and skin ofthe animal 
to his home. -The skin he hung up on a rail, and while 
putting the, meat away in his home remarked to one Pat- 
ton, who lived with him, that he had killed a fat young 
heifer about two years old, unmarked and unbranded, and 
he thought he had as good a right to her as any one. 

The jury returned a verdict of guilty, and assessed the 
punishment of defendant at two years’ imprisonment in 
the penitentiary. 


Jones ¢ Henry, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


IrELanp, Assoctate Justice.—During the trial of this 
cause the district attorney asked a witness for the State, 
Kirksey, after Kirksey had stated that defendant had some - 
young cattle, “how did he (defendant) get them? (cattle.)”’ 
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The defendant objected to the witness answering the ques- 
tion. His objection was overruled, aud the witness an- 
swered : 

“The defendant, Debbs, has some young cattle, but had 
no stock cattle;” “that he, defendant, conscripted those 
he, defendant, had, and that he, witness, understood con- 
scription to mean the taking of cattle that did not belong 
to the one taking; or, in other words, stealing.” 

This answer had been given over the objection of de- 
fendant, and after it had been detailed he moved the court 
to exclude it from the jury, which the court refused to do, 
to all of which defendant excepted. 

That this ruling of the court was erroneous will hardly 
be disputed. (3 Greenl. Ev., § 25.) 

The defendant seems to have been laboring under the 
impression that he had a right to kill the animal because 
it was over a year old and unbranded. 

It is true that the law does require all persons to brand 
their cattle before they are one year old; but there is no 
penalty attached to a fuilure to so brand. A fuilure to 
perform that duty will generally result in difficulties about 
owrership, but the animal does not thereby cease to belong 
to the original owner, nor does it authorize or justify any 
one in trespassing thereon. 

It does appear that the defendant has been guilty of a 
trespass upon his neighbor’s property, for which he is 
liable to punishment, and liable for damages in a civil ac- 
tion; but the case does not warrant a conviction for theft. 
He took the animal in the day time, in presence of his 
family and others, under the ‘apparent belief that the 
owner had forfeited his rights by not branding it. The 
defendant’s counsel drew the attention of the court below 
to this view of the case in charges asked, and which were 
refused by the court. (3 Greenl. Ev., § 157.) 

For the errors pointed out, the judgment is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 
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WItiraM GREEN Vv. J. D. Martin. 


APPEAL.—An affidavit by one desiring to appeal from a judgment of 
the District Court that affiant ‘is unable to give the appeal bond 
necessary in this case to affect his appeal taken on the court overrul- 
ing his motion for new trial,’’ is not a compliance with the statute, 
which entitles one to appeal who will make oath that ** he is unable 
to give bond and security for costs as may be required by law.”’ (2 
Paschal’s Dig., art. 6180.) 


On motion to file a transcript— 
William Clark, for the motion. 
Peyion C. Edwards, contra. 


Rozerts, Cuter Justice.—The motion is filed 1st No- 
vember, 1875, to file a transcript which should have been 
filed on the first assignment, the 4th day of October, 1875. 
Appellee’s attorney waives service of notice of this motion 
as attorney for J. D. Martin. 

Upon examining the record to ascertain whether or not 
the reeord would be properly filed in this court, if leave 
was granted, it is found that after giving notice of appeal 
the defendant below filed in that court an affidavit as fol- 
lows: **And now comes defendant, William Green, and 
says that he is unable to give the appeal bond necessary in 
this case to affect his appeal, taken on the court overraling 
his motion for a new trial.” This oath was intended to be 
a compliance with the statute, which prescribes that he 
shall make affidavit that “he is unable to give bond and 
security for costs, as may be required by law.” (2 Pas- 
chal’s Dig., art. 6180.) This requires, as we have pre- 
viously decided, that he shall swear that he is not able to 
give bond and security for costs. By giving bond for cost 
he can bring the case to this court by writ of error, which 
has. ever been regarded simply as a mode of appeal. It 
is not believed to have been the object of the law to give 
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the party making it the right to have the judgment super- 
ceded in any degree, as would be the case if it is held to 
be tantamount to a bond for cost and damages on appeal. 
He might well be able to give a bond for the costs only, by 
which he could obtain a writ of error, (an appeal in effect,) 
when he could not give a bond for cost and damages, or 
for the debt, damages, and cost. ‘Considering, therefore, 
the wording of the law, in reference to the subject-matter, 
we think the affidavit to secure the appea! should state 
that the party is not able to give a bond for security for 
the costs, and should not be so shaped, as it is in this case, 
to embrace his inability to give a bond for the cost and 
damages, or for the debt, damages, and cost. 

The affidavit not being sufficient, the leave to file the 
transcript is refused, without considering the question of 
diligence in the effort to file it in this court in proper time. 


REFUSED. 





Tue State v. Eva@ene CATcHiInes AND JoHN REGISTER. 


INDICTMENT.—An indictment against two persons for horse racing along 
a public road should allege that defendants ran together. 


ApprEaL from Rockwall. Tried below before the Hon. 
M. H. Bonner. 


A. J. Peeler, Assistant Attorney General, cited Johnson 
v. The State, 86 Tex., 198; Galbreath v. The State, 36 
Tex., 20. 


Roserts, Carer Justrce.—The defendants were indicted 
for running a horse race along a public road. (See acts of 
1873, p. 83.) One of the exceptions to the indictment is 
that it “does not allege that defendants ran together.” 
The court sustained the exceptions and set aside the 
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indictment, and the district attorney gave notice of appeal 
and brought the case to this court, rather than have ‘an-— 
other indictment found, in compliance with opinion of 
the judge presiding, which seems now to be a prevailing 


practice. 


The judgment of the court below is affirmed, under the 
case of Lewellen v. The State of Texas, 18 Tex., 538, and 
subsequent decisions of this court following it. 


1, INDuwMENT—FALSE SWEARING.—An indictment for false swear- 
ing before a justice of the peace acting as assessor is insufficient, 
which fails to state that the accused resided or had property in 
the justice’s precinct, or that he had been called upon to render 
his proyerty for taxes, or to render to the justice as asse<sor a list 
of his property which should be full, or had been sworn to answer 
such questions as should be put to him by the justice, and had made 
such false statement in answer to a question so put to him. 

2. SAME.—Sev an indictment for false swearing in reiidering property for 
taxation uuder the tax laws in force in July, 1872, held insufficient, 


Appeal from Jasper. Tried below before the Hon. H. 


C. Pedigo. 


Smith was indicted for false swearing. The indictment 
charged, *“* That H. M. Smith, on the 20th day of January,, 
A. D. 1872, in the county of Jasper and State of Texas, 
wickedly, willfuftly, feloniously and corruptly, deliberately 
and voluntarily, did take his certain corporeal oath before 
John Hamilton, a justice of the peace in and for precinct 
No. 2 of Jasper county, the said John Hamilton being then 
and there a person authorized by law to administer such 
corporeal oath to said H. M. Smith, and said corporeal oath 
then and there being required by law for the purpose of 
assessing the taxes due the State of Texas upon the prop- 
































AFFIRMED. 
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erty belonging to said H. M. Smith on the first day of 
January, A. D. 1872, for the year 1872, the said John 
Hamilton being then and there assessor of taxes for pre- 
cinct No, 2 of Jasper county, Texas, and authorized and 
required by law to administer said corporeal oath to said 
H. M. Smith, for the purpose of assessing the taxes due 
by said H. M. Smith to the State of Texas upon property 
owned by said H. M. Smith on the said first day of Janu- 
ary, A. D. 1872, and said H. M. Smith, then and there hav- 
ing taken his said certain corporeal oath as aforesaid, did 
wickedly, willfully, felonionsly, deliberately, corruptly, and 
falsely depose and swear that he, the said IT. M. Smith, on 
the first day of January, A. D. 1872, owned, had, and pos- 
sessed but twelve head of cattle, and that he did not own 
more than twelve head of cattle, and that twelve head of 
cattle was the number of cattle owned and possessed by 
him, the said H. M. Smith, on the said first day of Janu- 
ary, A. D. 1872, when in trath and in fact the number of 
cattle owned and possessed by and belonging to the said 
H. M. Smith on the first day of January, A. D. 1872, was a 
much larger number of cattle than twelve head, and when 
in truth and in fact the said H. M. Smith well knew that on * 
the said first day of January, 1872, he owned and possessed 
a much larger number of cattle than twelve head,” &c. 

Exceptions to the indictment were sustained, and the 
district attorney appealed. 


(No briefs came to the reporters.) 


Moore, AssocraTe Justice.—The indictment in this case 
is predicated upon an alleged false statement made under 
an oath administered by John Hamilton, a justice of peace 
in and for Precinct No. 2 of Jasper county, who, it is alleged, 
was the assessor of taxes for said precinct, and authorized 
and required by law to administer said oath for the purpose 
of assessing and collecting the taxes due by H, M. Smith, 
the appellant, to the State. 
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To procure the proper assessment of all property charge- 
able with taxes it was the duty of the justices of the peace, 
or their agents, at the date of the alleged false oath charged 
in this indictment, to call upon every person in their re- 
spective precinets required by law to give a list of their 
property and its value liable to taxation, and to administer 
to the person so liable for taxes an oath that the inventory 
about to be rendered shall embrace a full and complete 
list of all property owned by him, or the person, firm, or 
corporation for which he is acting as agent, or held by him 
for others, within the limits of the precinct, and that he 
will true answers make to all questions which may be put 
to him concerning the same. (See Paschal’s Dig., arts. - 
7526-7550, 7566-7668.) ~ 

These sections from laws upon the subject of taxes in 
force at the date of the offense charged in the indictment 
indicate the extent of authority conferred upon the justices 
of the peace for administering oaths to parties concerning 
property owned by them liable to taxation. The alleged 
false oath with which appellant is charged in this indict- 
ment is not shown to be such an oath as the justice of the 
peace was thereby authorized and required to ‘administer 
to him. So fur as can be-inferred from the indictment, . 
the alleged perjury is predicated upon a mere statement 
under oath before the justice that he owned but twelve 
head of cattle. It is not shown that appellant resided or 
had cattle or other property in said precinct for which -said 
Hamilton was justice of the peace; that he had been called 
upon to render his property for taxes or to make or give 
to the assessor an inventory or list of his property, which 
should be full and complete; or that he had been sworn to 
answer such questions as should be put to him by the jus- 
tice, and had made such alleged false statement in answer 
to a question so put to him. _It is alleged in the ipdict- 
ment that appellant owned more fhan the number of cattle 


stated by him. But an indictment for perjury cannot be- 
42 ; 
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predicated upon such false statement, unless it was his 
duty to have returned such other cattle to the justice for 
assessment. Yet it is not alleged that the other cattle 
which it is said he owned were subject to assessment by 
said justice where they are so owned and held, or even 
that they are within the limits of the State of Texas. 
There is no error in the judgment, and it is affirmed. 


AFFIRMED. 





Davip Tuomas v. Tue Strate. 


1. RECENT POSSESSION OF STOLEN PROPERTY, if unexplained, warrants 
the presumption of the guilt of the party in whose possession it is 
found, but such presumption is one of fact to be found by the jury. 

2. ACCOMPLICE, TESTIMONY OF.—Whiecre the only testimony connecting 
the accused with the offense is given by an accomplice, the omission 
of the court to instruct the jury upon the necessity of its corrobora- 
tion by other testimony (Paschal’s Dig., art. 3118) is error. 


Appa from Smith. Tried below before the Ion. J. 
L. Camp, Judge of the Criminal District Court of Tyler. 

Wesley ILudson, January Williams, and David Thomas 
were indicted for theft of twenty bushels of corn, the prop- 
erty of James Dixon, of the value of thirty dollars. 

On the trial of Thomas, Dixon testified that on a Mon- 
day in January, 1870, he left home, in Smith county, and 
returned on the Saturday following, when he found that 
about twenty bushels of corn was missing from his crib. 
Sanday morning he went to his crib and found a wagon 
track and the tracks of two mules; these tracks he traced 
to the big road, and thence, after leaving the road, to 
the crib of defendant. After tracking the wagon to the 
defendant’s crib, witness called defendant from his house 
and asked him if he had been buying corn from any per- 
son on witness’s place. Defendant answered in the nega- 
tive. “That sometime after the corn was missing the 
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codefendants,. Williams and Thomas, confessed that they 
and defendant stole the corn, and were willing to pay him, 
witness, for it, if David Thomas, defendant, would pay his 
part; ” that the distance*the corn was taken was about 
half a mile; that the wagon and mules belonged to wit- 
ness; that witness was able to track the mules from the 
impression made by a broken pieee of a shoe of one of the 
mules; that defendant was familiar with the premises, and 
was in the habit of coming there often, and knew where 
witness kept his wagon and mules, and knew where his 
crib was; that the corn was taken without his consent, 
and was taken in Smith county, Texas. 

The prosecution then introduced Wesley Hudson, (in- 
dicted with defendant,) who testified “ that he and several 
others, among whom was defendant, were engaged in a 
kind of frolic on Mr. Dixon’s place one night in January, 
1870; that they were drinking whisky, and that witness, 
among the rest, felt its effects; that during the jollification 
the defendant proposed that some one would go with him 
after some corn; that witness and Williams went with 
them to Mr. Dixon’s horse-lot and to his corn-crib, and 
there got, as witness supposed, about six bushels of corn, 
put it into Mr. Dixon’s wagon, aud with Mr. Dixon’s 
mules carried it to the crib of the defendant ; that witness 
staid at the wagon while defendant and Williams went to 
the crib and got the corn and put it into.the wagon.” 

Witness Iludson on cross-examination was asked as to 
his testimony on a former trial of the case, and the de- 
fendant proved that on such former trial Iludson testified 
that Thomas was not present when the corn was taken, 
but was at home and received it when carried there by 
Williams and the witness, Hudson. 

The court, after defining theft, instructed the jury that’ 
“Possession of property recently stolen raises a presump- 
tion of the guilt of the possessor.’ But you should not 

‘convict the defendant upon recent possession alone unless 
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there are other facts or circumstances in proof pointing to 
the defendant’s guilt.” 
The jury found the defendant guilty, and fixed his 
punishment at two years’ confinement in the penitentiary. 
Motion for new trial was overruled and defendant 


appealed. 
Thomas W. Dodd, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Moore, AssocraTE Justice.—The unexplained possession 
of stolen property recently after the theft is unquestionably 
a circumstance which often tends to prove the guilt of the 
party in whose possession it is found. Its force and effect 
to this end. depends, however, upon all the facts and cir- 
cumstances in the particular case under consideration. It 
is an inference of fact from the evidence, and not a pre- 
sumption or conclusion of law from an established or 
admitted fact. This presumption may be and is often so 
plain and evident an inference from the facts, that in many 
cases it has not been thought to be a material error, requir- 
ing a reversal of the judgment, for the court to instruct 
the jury in general terms, that unexplained possession of 
stolen property recently after it is stolen warrants the pre- 
sumption of the guilt of the party in whose possession it 
is found. 

Such a charge, however, is certainly not unexceptionable 
if, when considered in connection with all the instructions 
given, it is calculated to induce the impression on the jury 
that the guilt of accused is a presumption which the law 
requires shall be made from the fact of his being found in 
possession of the stolen property, instead of an inference 
or conclusion of their own, which they may or may not 
adduce frem the entire evidence before them, as they may 
believe to be right and proper. 

Whether the charge given in this case is justly sv'yect 
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to criticism on this ground we need not stop to inquire. 
There was no evidence of possession by appellant of the 
eorn charged to have been stolen. It was, therefore, im- 
proper for the court to give a charge based upon such a 
hypothesis. It was unquestionably calculated to confuse 
if not to-mislead the jury. 

We also think, in view of the facts of this case, that the 
court should have instructed the jury that they could not 
convict the defendant on the testimony of an accomplice 
unless corroborated by other evidence tending to connect 
him with the offense committed, and that the corrobora- 
tion is not sufficient if it merely shows the commission of 
the offense. (Paschal’s Dig., art. 3118.) Evidently, the 
testimony, without that of the witness who adinits him- 
self to have been a participant in the crime, was totally 
insufficient to warrant appellant’s conviction. The evi- 
dence of the owner of the corn is merely calculated, at 
most, to excite suspicion against appellant. We cannot 
say the meagre statement: which he makes, as we find 
it in the record, tends “to connect the defendant with the 
offense committed.” The only fact stated giving the slight- 
est support to such conclusion is that the witness followed 
the wagon trail, in which it is supposed the corn was car- 
ried away, from his, witness’s, crib to that of appellant; 
but he does not say that the stolen corn, or any corn what- 
ever, was found in appellant’s crib or elsewhere about his 
premises, nor whether the wagon track stopped there, 
went elsewhere, or turned back to witness’s place, where, 
as he says, it belonged. 

The judgment is reversed and the case remanded. 


REVERSED AND REMANDED, 
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Wm. MoGer v. Tue State. 


1. THEFT OF AN ESTRAY.—In an indictment for theft of an estray it is 
not necessary that the animal stolen be described as ‘* coming within 
the meaning of an estray.” 

2. SAME.—See facts held insufficient to sustain a verdict of guilty of 
theft. 


Appeal from Freestone. Tried below before the Hon. 
John B. Rector. 

Wm. McGee was indicted for theft of a cow and calf, 
being estrays. 

On the trial Lewis Beavers testified that he knew Me- 
Gee, and also knew a cow branded X II. which ran on 
Bonner’s prairie in Freestone county, thought to be an 
estray. The cow had a yearling calf. Defendant has 
some cattle in the neighborhood; had lived there three or 
four years; X H is not his brand—at least it was not 
claimed by him. The. calf was not branded. Witness 
had been told by several that the cow was an estray; she 
was the only one of that brand in the range; thinks the 
cow was in the range before defendant moved to the 
neighborhood. Witness last saw the cattle in the fall of 
1874, in the range. 

Wilson Shelford testified that he knew the cow branded 
X H for about two years as an estray; she was generally 
known as such; defendant got witness and others to assist 
him to kill the cow and yearling; that defendant, witness, 
and others hunted some time for the eattle, and when they 
were about two hundred yards from the yearling defend- 
ant said, “ That’s my yearling.” When they found the 

4 cow witness told defendant that “he took the cow to be 
an estray,” when defendant replied “he had bought the 
cow and yearling from Mr. See, and had a bill of sale for 
them from See at home.” They then drove the cow and 

calf up, and killed them, and took the beef to a neighbor’s 
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house. Next day they took the beef to defendant’s. Wit- 
ness got one quarter for his services; so did another party. 
Witness never saw the bill of sale; never heard defendant 
say the cow was an estray. The killing was in the fall of , 
1874, in Freestone county. The cow was worth ten dol- 
lars, and the yearling five. | 

Witness knew one Jack See, who lived formerly about 
five miles below Butler, in Freestone county. See was 
back in the neighborhood in the summer of 1874, and had 
formerly lived where defendant now lives. 

The defendant proved by his wife that he bought the 
cow and calf of Jack See, and paid five dollars, gold, 
for them in the range—the same cow and calf defendant 
had killed, and that at the time of the purchase See claimed 
the cow and yearling. Defendant wrote the bill of sale, and 
See signed it in the presence of witness and two others. 
Defendant wrote See’s name, and See made his mark. 
Leslie witnessed the bill of sale. See’s name was signed 
“A. J. See.” That defendant’s house had been robbed 
about two weeks before court, when the bill of sale was 
taken with some notes and money. 

J. R. Seely testified that since the indictment he had 
seen the bill of sale, as described by Mrs. McGee, and had 
told defendant to preserve it for use on his trial. Witness 

was attorney for McGee. 

' The district attorney, being sworn, testified that he 
had known one Jack Sea for seven or eight years; has 
had business transactions with him; had seen him write; 
he writes his name very well. Witness exhibited an 
instrument of writing with the name D. J. Sea at the 
bottom, with marks drawn through it, but still legible, 
with the signature of some one else, which was signed 
with a cross mark. Witness testified that the scratched 
name was the signature of D. J. Sea; that Jack Sea never 
wrote his name A. J. See, but always D. J. Sea. Witness 
had seen him write his name frequently, but never saw 
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him make his mark. D. J. Sea left three or four years 
ago. Never knew a man named A. J. See. 

The court, after defining theft and its punishment, fur- 
ther charged: “3. It is for the jury to say from the evi- 
dence whether the name A. J. See, which defendant’s 
witnesses say was signed to a bill of sale of the cow and 
yearling in controversy to defendant, was intended for the 
signature of the individual spoken of by the State’s wit- 
nesses as D. J. Sca; and if it was intended for the same 
individual, then it is for the jury to say from the evidence 
what was his correct name, whether he -could write his 
name, and whether he ever signed the bill of sale, as 
claimed by the defendant, or sold him the cow and year- 
ling in controversy.” 

4, It you should find that some man did execute a bill 
of sale of the cow and yearling in controversy to defend- 
ant, and that defendant did pay him five dollars in gold for 
them, but that the execution of the bill of sale and the 
payment of the money was a sham and device to enable 
the defendant to appropriate the, cow and yearling, and 
that defendant knew at the time of the payment and of the 
execution of the bill of sale that said animals were estrays 
and did not belong to the vendor, then, if he appropriated 
the said animals, or either of them, in such manner as 
constituted theft, you will find him guilty; “if, however, de- 
fendant killed said animals under the bona’ fide belief that 
he was the owner of them, you will find him not guilty.” 

The jury found a verdict of guilty, and fixed the pun- 
ishment at two years in the penitentiary. 

Motion for new trial was overruled, and defendant ap- 
pealed. 


Seely ¢ Gullette, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


IRELAND, Associate JusTICcE.—The defendant was in- 
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dicted in the District Court of*Freestone county for the 
theft of a cow and yearling. The property alleged to have 
been stolen is described as estrays whose owner is unknown., 
The indictment contains two counts, one for the theft of 
the property, and one for killing the animals. There were 
exceptions to the indictment, based on the fact that it con- 
tained a count charging a felony and one charging a mis- 
demeanor. 

The State abandoned the latter count, and went to trial 
on the first. The defendant was convicted and sentenced 
to two years’ confinement in the penitentiary. Among 
other matters the appellant assigns for error that “ the 
verdict is contrary to the law and the evidence,” and that 
the court erred in its charge to the jury,pointing out the 
charge complained of. Among other matters the appellant 
urges as a reason why the indictment is defective the fact 
that it does not charge that the animals alleged to have 
been stolen came within the meaning of estrays. Without 
deciding whether that allegation would have been necessary, 
had the State elected to try on the last count, we do not think 
it necessary when the party is charged with stealing‘an - 
estray. It is sufficient, if the indictment is good, as in other 
cases of theft. ' 

We do not believe that the proof in this case will sus- 
tain the conviction. The defendant may have been guilty 
of a violation of the estray laws, but the verdict for theft 
cannot be sustained. (Kay v. The State, 40 Tex. R., 
29.) 

The court below made the fact that there had been 
a man in the neighborhood at one time, called Jack 
Sea or D. J. Sea, and that he could write his name, 
and that the purported bill of sale of defendant being 
signed by A. J. Sea with his mark, too controlling an 
element in the case. . While the fact was probably admis- 
sible in proof in that case, it was a circumstance of very 
little importance, and the admitted fact in proof by the 
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State in respect to the signature was not inconsistent with 
the truth of the facts proven by the defendant. 

The court below erred in refusing a new trial, and the 
judgment is reversed and the cause remanded. 


‘ REVERSED AND REMANDED, 





R. B. McWuorter v. THe State. 


PUBLIC ROAD.—In a trial for obstructing a public road, the character of 
the road may be established as public by evidence of long-continued 
use as such, and by an order of the County Court assigning hands to 
Work on it as a public road.. 


Appeal from Cass. Tried below before the Hon. James 
H. Rogers. 

McWhorter was indicted and convicted for obstructing 
a public road leading from Petty’s ferry to Monterey, in 
Cass county. 

The evidence showed that the road had been used as a 
public road for about seventeen years; that parts of the 
- road had been to a great extent abandoned, though, owing 
to the bad condition of a new road which had been estab- 
lished, the travel generally passed over the part of the road 
obstructed by the defendant. An order of the County 
Court was read, assigning hands to work the road, entered 
February, 1861, and it mepeenn< that defendant had built 


his fence across the road, 
Jones & Henry, for appellant. 
A. J. Peeler, Assistant Attorney General, for the State. 


Goutp, Assocrate Justice.—We are of the opinion that 
a roa may be shown to be public by other evidence than 
the production of the order of the County Court establish- 
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ing itas such. While there is some obscurity in parts of 
the evidence, and it is apparently to some extent conflict- 
ing, we think it may well have satisfied the jury that 
that part of the road obstructed by appellant had long 
been used as a public road and had been recognized as 
such by an order of the County Court apportioning hands 
to work it. Ifthe order of. the County Court referred to 
the road which defendant obstructed, it is not material 
that the road was not described-as it is in the indict- 
ment. 

The judgment is affirmed. 

. AFFIRMED. 





Tue State v. G. D. KeLey et AL. 


1. SCHOOL TAX—SHERIFF’S BOND.—An action in the name of the State 
will lie against the sureties of a‘sheriff,as collector of taxes, executed 
to the State for default of such sheriff in paying over moneys col- 
lected of the school tax levied for the years 1871 and 1872. 

2. SAME.—Snueh liability is not affected by the fact that the levy of such 
taxes Was made subsequent to the date of the bond. 

3. COUNTY TAX—SHERIFF’S BOND.—The sheriff": bond to secure the 
county revenue is for the security of the revenue levied to defray 
the ordinary expenses of the county from year to year. 

4. PRACTICE.—Upon the sheriff leaving thre State, suit may be dismissed 
as to him when not served with citation. 


AppEAL from Anderson. Tried below before the Hon. 
M. H. Bonner. 

This was a suit filed April 11, 1873, against John D. 
Kelley, (alleged to be absent from the State and insolvent,) 
late sheriff of Anderson county, and his sureties Ira B. 
Taylor, H. C. Hunt,and George W: Whitmore. The petition 
alleged the election of Kelley to the office of sheriff of An- 
derson county, his qualification, the execution of bond in 
the sum of $8,000, on 26th October, 1870, conditioned 







































668 Tue State v. KELLEY. ‘Tyler Term, 





Opinion of the court. 





that Kelley should “ faithfully perform all the duties im- 
posed upon him by law, and by the instructions of the 
Comptroller of Public Accounts of the State of Texas, for 
the collection of taxes, until his successor shall have been 
duly qualified, and shall duly collect, account for, and pay 
over at the treasury of the State aforesaid, all’ sums of 
money collected by him due the State aforesaid on account 
of State taxes, as well as all sums of money collected by 
him which were uncollected by his predecessors in office ;” 
that said Kelley, as sheriffof Anderson county, during the 
years 1871 and 1872, collected of the school taxes assessed 
for these years in said county $15,208.15; that the Comp- 
troller of Public Accounts, and the Superintendent of Pub- 
lic Instruction had directed said Kelley to pay over the said 
school taxes so collected to one John S. Shuttock, the treas- 
urer of the Board of School Commissioners for Anderson 
county; that said Shuttock had made demand of Kelley 
for said money; default on part of Kelley, &c. 

The suit was dismissed as to Kelley. The sureties, Tay- 
lor, IIunt,and Whitmore filed general and special excep- 
tions to the petition, claiming that the school tax was not 
a State tax, nor secured by said bond, &c. 

The court sustained the exceptions, and the State 
appealed. 


A. J. Peeler, Assistant Attorney General for the State, cited 
Bell v. McDonald, 9 Tex., 8378; Burnett v. Henderson, 21 
Tex., 589; Paschal’s Dig. of Dec., § 9140; Paschal’s Dig., 
arts. 6650, 6657, 6678, 7522, 7608, 7609, 7612; State v. 
Nunn, 2 Met. (Ky.,) 199; The People v. Love, 25 Cal., 520. 


F. M. Hays, for appellees. 


IRELAND, ASsOcIATE JUSTICE.—It does not appear upon 
what ground the general exceptions to the petition were 
sustained. It is assumed by counsel that it was because 
the bond declared on is payable to the State and designed 
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to secure the State in the collection of the State taxes— 
the tax alleged to have been collected being “school tax.” 
(Paschal’s Dig., 6708, 6709.) Article 7612 provides for a 
bond to secure the “county taxes.” 

The bond declared on is dated 26th October, 1870. 

On the 22d of April, 1871, the legislature passed another 
act (Puschal’s Dig., art. 7681) prescribing conditions of 
bonds of sheriff not materially different from the act of 
1870. 

It is insisted by the defendants that the one per cent. 
school tax constitutes no part of the “ State taxes,” and 
that therefore the conditions of the bond have not been 
broken. ~ 

It is well established that the contract of suretyship can- 
not be enlarged against the surety, and that he has a right 
to stand upon the exact condition of his undertaking. 
(United States v. Kirkpatrick, 9 Wheat., 720.) 

Is the ‘“‘school tax”’ any the less ‘State taxes” because 
it was designed to be used in the counties? Can it be said 
to be * county taxes”’ in the sense in which these words 
are used in the law requiring bonds to be given? 

These are the questions upon which this case must turn. 
I think it clear that the taxes provided for in. the bond to 
secure the county revenue is that fund levied and collected 
to defray the ordinary expenses of the county during the 
year. It did not mean the money levied by authority of 
law, to be controlled and disbursed by the State and by its 
agents and authority. The State has not and does not 
assume control of the “county taxes.” The sovercign 
authority simply gives to these local governments, parts of 
herself, authority to levy and collect such amount of 
revenue as to the supreme head may seem proper. This 
is done by general law, and the State takes no note or 
care what amount may be levied or collected, provided it 
does not exceed the maximum. Nor does the State in any 
way assume control of the money when collected, nor in 


























670 JouNxson v. Bownden. [Tyler Term, 





Syllabus. 





any way look after its disbursement. Can this be said of 
the one per cent. school tax? Certainly not. 

The State, through its agents, assumed entire control; 
it directed the amount levied, its mode and manner of col- 
lection, to whom the collectors should pay, .and how it 
should be expended. 

The fact that the law levying the tax alleged to have 
been collected was passed after the bond was given can 
make no difference. 

To hold that the sureties were not liable for that money 
would be to cripple the Government, and throw around it 
such embarrassments as would debar the legislature from 
increasing the rate of taxation or from doing any act that 
would throw more money into the hands of the officer than 
could have been done under the law in foree when the 
bond was given. This view of the law is not sound. 

The suit was properly dismissed as to Kelley, if he was 
a non-resident. The judgment is reversed and the cause 
remanded. 


REVERSED AND REMANDED.» 





T. J. Jounson Ev AL. V. Dructtta BowpeEN ET AL. 


1, EXECUTION OF POWERS.—In a will two persons were named as 
executors, one of whom qualified; the will empowered the execu- 
tors to sell a house and lot: //e/d, that a sale made by the executor 
who qualified was a legal execution of the power, and passed title 
to the land sold. 

2. CONSTRUCTION OF STATUTE.—Section 74 of the probate act of 20 
March, 1848, (Paschal’s Dig., art. 1335,) providing ‘*that if there be 
more than one executor named in the letters, any one or more of 
them, on the neglect of the rest, may return an inventory,”’ &., 
conferred the full powers granted by the will to executors upon the 

one or more qualifying. 
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8. CONSTRUCTION OF WILLS.—A will made, conferring powers upon 
executors, While the statutes of the State provide that the will may 
be administered by the survivor, or by one qualifying, on the death, 
resignation, or refusal to act of the others, will be considered as 
conferring such powers upon those who by law might discharge the 
duties of executors. , 


Appra from Anderson. Tried below before the Hon. 
M. IL. Bonner. 

This case was before this court on appeal in 1872. (37 
Tex., 621.) The facts are given in the opinion. 


T. T. Gammage, for appellants. 


Reagan § Greenwood, for appellees. 


Moore, Assoctate Justice.—The only question which it 
is necessary for us to decide in this case depends upon the 
construction to be given to the last paragraph in the will 
of Drucilla McMeans, authorizing her executors to sell the 
house and lots in controversy in this suit. 

By the first item in the will the testatrix directs that 
her personal expenses and debts shall be paid. Follow- 
ing which there are six items making specific legacies. 
In the eighth she divides the residue of her estate equally 
among her children, with the exception of a son in Cali- 
fornia, “By the ninth she directs that the probate court 
shall exercise no jurisdiction over her .estate, except to 
admit her will to probate, and receive an inventory of 
her property. In the tenth she directs that her personal 
apparel be divided between her daughters. The will then 
concludes in the following language, to wit: 

“I hereby nominate and appoint John G. Gooch and 
E. H. Herri!l to be the executors of this my last will and 
-testament, and request that the probate court require no 
bond or security of them as such. In testimony whereot 
[hereto set my hand and seal, using scrawl for seal, this 


28th day of February, A. D. 1865. 
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‘“‘Should my executors deem it to the interest of my estate 
to sell the house and lots this day deeded to me by my 
daughter, Drucilla Bowden, at public or private sale, I 
direct that they shall have full and ample power to do so,” 

The will was duly probated on the 27th of March, 1865, 
and on the #th of March, 1866, said Gooch, who alone had 
qualified as executor, sold said house and lots at private 
sale. 

Without entering further into the details of the transac- 
tion it will suffice to say that the court held, contrary to 
the decision of this court in this very case when here on a 
former appeal, (37 Tex., 621,) that the power conferred by 
the will was a joint power to the two parties named as 
executors, and could not be executed by one of them alone, 
though the other renounced the trust and refused to qualify 
as executor. This ruling was fatal to the plaintiff’s action, 
aud unless correct will require a reversal of the judgment. 

Few branches of law have been more fruitful subjects of 
litigation than the proper construction of powers and the 
due exercise of the functions conferred by them, or has 
given rise to more subtile distinctions, and as to which the 
rulings of the courts have been seemingly more in conflict. 
It would, therefore, be an unprofitable task to undertake 
a general and elaborate discussion of the subject or review 
of even the leading decisions upon it. The general prin- 
ciples which most of the standard elementary writers 
recognize as the result of the decisions are summed up in 
the following propositions: “ First. That when a power is 
given to two or more by their proper names, who are not 
made executors, it will not survive without express words. 
Second. That when it is given to three or more generally, 
as ‘to my trustees,’ ‘ my sons,’ &c., and not by their proper 
names, the authority will survive whilst the plural number 
remains. Third. That when the authority is given to ex- 
ecutors and the will does not expressly point to the joint 
exercise of it, even a single surviving executor may execute 
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it. Fourth., But when it is given to them nominatim, 
although in the character of executors, it is at least doubt- 
ful whether it will survive.” (Sugd. Powers, 165-6.) 

The same general principles are thus expressed by Hill, 
in bis work on the law relative to trustees, (p. 687:) “A 
power of: sale, whether it be a common-law authority or 
one taking effect under the statute of uses, can be exercised 
only by the parties to whom it is expressly given. Hence 
doubts have occasionally arisen as to the validity of the 
execution of the power after the death of the original 
donors. For instance, when a power is given to two or 
more persons by name, without any words of survivorship, 
it cannot be exercised by the others alone after the death 
or renunciation of any one of the donees. But when ‘the 
power is conferred on ‘the trastees’ as a class, and not 
by name, then the power will be continued as long as there 
are more trustees than one, by whom it may be executed, 
although no words of survivorship be added. If the power 
were given to persons nominatim, but also in their character 
as tru:tees, without any words of survivorship, it might 
still be matter of doubt whether the power would exist 
after the death of the original donees.”” (See also Story’s 

fq. Jurs., sec. 1062; 2 Perry on Trustees, sec. 493, No. 
5.) Co. Litt., 113a@; Hargrave, note 2. 

And in the case of Zebach v. Smith, (5 Binn., , 69, ) where 
the power was given to the executors, naming them, the 
court say: “It has been objected by plaintiff’s counsel 
that the executors had but a bare naked power to sell, 
without any interest, and the authority being given to 
them in the plural number, a single executor was not jus- 
tified in making sale under the plain expressions in the 
will.” * * * * * * Tt is admitted on all hands 
that if the authority to sell was given to executors viriute 
officii, a surviving executor might sell, and an acting exec- 
utor is put in the same state as a surviving executor, upon 
the renunciation of the other executors, by the words of 
43 
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the statute of 21 Henry VIII, c. 4. Now, here the execu- 
tors by their name of office are.expressly empowered to 
sell, and it seems of little moment that they are after- 
wards named individually. The authority is given them 
in their character of executors, and for the purpose of*pay- 
ment of debts, as appears by the succeeding clause in the 
will, an object which is highly favored in law.” 
By this will the power was given the executors without 
naming them. The payment of the debts and the general 
management and settlement of the estate was committed 
to their charge. And whether in doing this it would be 
to the advantage of the estate to sell these lots was cer- 
tainly intrusted to the discretion of her executors virtute 
officii. As the duty of settling the estate devolved alone on 
Gooch by the renunciation of Herrill, he was unquestion- 
ably intrusted with the same discretion in the exercise of 
the powers with which the executors were intrusted for 
this purpose. If this was not so, the renunciation of the 
trust by-one executor would render the qualification of the 
other nugatory. 
Counsel for appellee insist that the statute of 21 Henry 
VIII, c. 4, which provides that the qualified and acting 
executor may execute the will when the others “ do refuse 
to take upon him or them the administration and charge 
of the same testament and last will wherein they be so” 
named as executors’’ has not been adopted in this State, 
and, therefore, cases decided when it is in force, holding 
that powers committed to executors can be executed by 
such as qualify, or the survivor of them, are not applicable 
with us. But this isa mistake. Though this statute has 
not been adopted by our legislature, the principle em- 
bodied in it has been ingrafted into our law. 
_ Section 74 of the act of March 20, 1848, (Paschal’s Dig., 

art. 1835,) to regulate proceedings in the County Court 
pertaining to estates of deceased persons, reads: ‘“ That if 
there be more than one executor or admivistrator named 
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in the letters, any one or more of them, on the neglect of 
the rest, may return an inventory as required by this act; 
and the executor or administrator so neglecting shall not 
thereafter interfere with the estate or have any power over 
the same, but the executor or administrator so returning 
shall have thereafter the whole administration, unless 
within two months after the return: the. delinquent or de- 
linqaents shall assign to the court some reasonable excuse 
which it shall deem satisfactory.” 

As the testatrix must have known by the death, renun- 
- ciation, or neglect of one of the parties she nominated as 
executors of her estate its administration would be com- 
mitted to the sole charge of the others we may infer that 
she contemplated and intended the powers committed to 
them as executors should not be regarded as a personal or 
individual trust, but should be exercised by such one of 
them as might discharge the duties of the executorship. 

The judgment is reversed and the cause remanded, 


REVERSED AND REMANDED. 


(Justice REEvEs did not sit in this case. ] 
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ABATEMENT. 
1, A plea in abatement is not waived by the filing of other defenses 
cotemporaneously with the plea in which the right to insist upon it 
is not formally reserved. Hagood v. Dial, 625. 
2. Such plea is good if it meet the grounds of jurisdiction stated in 
the petition. Jb. 


ACCOMPLICE. 

1. No conviction can be obtained on the testimony of an accom- 
plice alone when his evidence is not corroborated by other testimony 
showing that the accused was engaged in the transaction which forms 
the subject-matter of the charge under investigation. Wright v. 
The State, 170. 

2. Where there has been no evidence of a conspiracy between the 
accused, who is charged with murder, and others charged with the ‘ 
same murder in a different indictment, and nothing shown to con- 
nect the accused with them, evidence of a quarrel between the de- 
ceased and the other parties thus charged cannot be admitted in 
evidence ; and if admitted, should be excluded when the State fails 
to show a connection between the parties. Jb. 


ADMINISTRATION. 

ADMINISTRATOR. 

ESTATES OF DECEASED PERSONS. 

A widow who filed an inventory and appraisement under the 
marital rights act of August 26, 1856, could sell and convey the 
homestead, and such right was not affected by the insolvency of the 
estate. Johnson vy. Taylor, 121. 


ADMINISTRATOR. 

1. An appeal will lie from an order of the District Court disap- 
proving a sale made by an administrator in favor of the purchaser at 
such sale under the probate act of 1870. Hirshfield.v. Davis, 155. 

2. A probate sale has not been fairly made when made for an 
inadequate price. J6. 

3. A probate sale at an inadequate price should not be approved 
by the District Court. Ib. 

4. A survivitig administrator can maintain suit upon a promissory 
note executed to him and another administrator jointly, and who 
has died, upon alleging the execution of the note to them jointly as 
administrators and the decease of the administrator not praaes 8 as 
plaintiff. Wood v. Evans, 175. 
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ADMISSION. 
CONTINUANCE, 3. 


AFFRAY. 

An indictment for an affray, in other respects good, is sufficient 
if it charges that the parties did not, at a time and a public place 
designated, ** unlawfully and willingly fight together.” The State 

v. Billingsley, 93. 


AGGRAVATED ASSAULT. 

CHARGE OF Court, 2. 

1. Under the act of August 13, 1870, defining the jurisdiction of 
justices of the peace, those officers had no jurisdictfon to try one 
charged with an aggravated assault. If jurisdiction was properly 
assumed, an appeal from a judgment of conviction to the District 
Gourt could not thus invest that court with jurisdiction, and on such 
appeal the case should be dismissed. Neil v. The State, 91. 

2. The indictment charged the accused with committing an aggra- 
vated assault on his ward, in beating the child in a cruel, outrageous, 
and vicious manner, with intent to injure. The jury was instructed 
that if defendant inflicted a castigation upon the person of his ward 
with an unusual instrument, and one that was calculated to inflict 
serious injuries to his person, they must find him guilty: Held, . 
error, because the charge made the instrument the test of unlawful 
correction, and this error was not corrected by a charge to acquit, 
**unless the chastisement was done in a cruel and vindictive man- 

“ ; ner,” for that made the manner of the punishment, and not its 
extent, the test of guilt. Stanfield v. T'he State, 167. 


AMENDMENT. 

1. Change of the Christian name of the plaintiff by amendment 
does not require notice to.the defendant. Williams v. Huting, 113. 

2. The addition of the name of a silent partner in an amended 
petition filed in the firm name or enlarging the prayer for relief by 
amendment is not a statement of a new cause of action, and will 
not subject the amendment to a défense of limitation which would 
not be applicable to the original petition. Mcllheny v. Lee, 205. 

3. Where suit was brought against the principal in a bound usa 
transient person joined with his sureties residing in another county, 
and the defendants pleaded in abatement, it was competent for plain- 
tiff by amendment to allege the residence of the principal to, be in 

: the county where suit was brought; he is not concluded by the aver- 
ment in the original petition. Hetten v. Lane, 279. 


APPEAL, 

1. An affidavit by appellant of inability to give bond and security 
for costs made before a county clerk of another State is insufficient, 
and an appeal based upon such affidavit will be dismissed. Wyatt v. 
Jeffreys, 154. 
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APPEAL— Continued. 
2. A sheriff removed by the district judge on motion of the district 
attorney can appeal from the order removing him. Gordon v. The 
State, 338. 
3. The action of the District Court dismissing a motion to reduce : 
the amount of bail is not a final judgment from which an appeal 
will lie. Miller v. The State, 579. 
4. When, pending an appeal by one of the contestants for admin- 
istration under the probate law of 1870, one of the parties dies, the 
appeal abates. (Paschal's Dig., art. 6463.) Williams y. Mullins, 
610. 
5. An affidavit by one desiring to appeal from a judgment of 
the District Court that affiant ‘‘is unable to give the appeal bond 
necessary in this case to affect his appeal taken on the court overrul- 
ing his motion for new trial,’’ is not a compliance with the statute, 
which entitles one to appeal who will make oath that ** he is unable 
to give bond and security for costs as may be required by law.”’ (2 
Paschal’s Dig., art. 6180.) Green v. Martin, 653. 


APPEARANCE. é ; 

A defendant, in a suit by publication, having filed an answer, can- 

not. by its withdrawal and the payment of the fees of his attorneys, 

avoid the results of such appearance, or claim that the suit should 

proceed as though he had been served by publication and had not 
answered. Williams vy. Huting, 113. 


ARMS. 

‘The power of the Governor to exempt certain counties from the 
operation of the law against carrying deadly weapons is not ex- 
hausted as to the inhabitants of a particular county by the issuance 
of his proclamation exempting them from the operation of the law, 
but he may, by a sccond proclamation, revoke the first and make 
such county again subject to the operation of the law. The State v. 
The State, 410. . 


ASSAULT. 

1. An officer when conveying a prisoner to jail, though justifiable 
in using such force as may be necéssary to earry him, is guilty of an 
offense if he strike him except in his own necessary self-defense. 
Skidmore v. The State, 93. 

2. In every. assault there must be an intention to injure, coupled 
with an act which must at least be the beginning of the attempt te 
injure then, and not an act of preparation for some contemplated 
injury that may afterwards be inflicted. Johnson v. The State, 576. 


ASSAULT WITH INTENT TO MURDER. 
EVIDENCE, 4. 

. On the trial of one charged with making an assault with intent to 

kill aud murder, when the evidence shows a sudden conflict in which 
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ASSAULT WITH INTENT TO MURDER—Continued. 
several were engaged, growing out of a quarrel suddenly begun at 
the time, it is the duty of the court to instruct the jury on the dis- 
tinction between murder aud manslaughter, and a failure to do so 
will constitute error for which a judgment of conviction will be 
reversed. Williams v. The State, 382. 


ATTORNEY. * 
PRACTICE, 2, 5. 
a 1. A receipt appearing on its face to be that of an attorney fora 


claim taken for collection, may be explained by parol cvidence. 
McAdoo v. Lummis, 227. 

2. An attorney receiving and holding a claim for the convenjence 
of the owner, for the purpose only of receiving and paying over 
money paid thereon, and for which the attorney neither charges nor 
receives compensation, carrnot be held responsible on the debt being 
barred by limitation. 0. 

3. It seems that a plea that the makers of the note were discharged 
in bankruptcy would be good as a bar to sueh liability. Jd. 

. 4. The argument of counsel should be restricted to a discussion of 
the facts of the case and the conclusions legitimately deducible from 
the law applicable to them. Zhompson v. The State, 268. 

5. Under the penal code (Pas. Dig., 2421, 2422, 2423) an indict- 

ment will not lie against an attorney at law, on account of money 
: collected and not paid over. The State v. McLane, 404. 


BAIL BOND. 

1. Sureties on the recognizance are responsible for the appearance 
of the accused in the District Court after a reversal of the judgment 
from which the appeal was taken in which appeal the recognizance 
was given. Weaver v. The State, 386. , 

2. Though the code prescribes what shall be a sufficient designa- 
tion in a recognizance of the accusation preferred against a defend- 
ant, by stating that it shall be sufficient if it state the name of the 
offense with which the defendant is charged, (Paschal’s Dig., art. 

, 2731,) it omits to prescribe what shall be sufficient when an offense 
is not called by any defined name. A recognizance taken in a case 
where the offense is not known by any defined name, but is em- 
braced by some generic term used in the code, as **gaming,”’ will 
be sufficient, if it contain a reasonably certain description of the 
offense charged so as to indicate the particular offense, or which one 
of a particular class of offenses is meant. Lowrie v. The State, 602. 


BANKRUPTCY. 
ATTORNEY, 3. 


BOARD OF EDUCATION. 
1. By the school system adopted by the Legislature, April 24, 
1871, the functions and duties of the superintendent and of the dis- 
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BOARD OF EDUCATION—Continued. 


trict boards are taken from them and conferred upon a Board of 
Education fixed by this law, consisting of the Superintendent of 
Public Instruction, Governor, and Attorney General. Willis v. 
Owen, 41. 

2. This statute, and the regulations of the Board of Education, 
confer the power of taxation and the mode of its collection nomin- 
ally upon the district boards of directors, but it is really retained 
and exercised by the Board of Education. Jb. 

3. Discussion of the ‘‘rules’’ and circulars of the Board of Educa- 
tion, as compared with the school system contemplated by the Con- 
stitution. Jb. 

4. The authority conferred by this statute upon the Board of 
Education, and the collection of this tax, cannot be sanctioned unless 
authority be shown in a plain and unequivocal warrant in the Con- 
stitution granting these powers. ‘*'This,’’ the court says, ** cannot 
be done.”’ Jb. 


BRIBERY. 


1. In an indictment of offering to bribe an attorney, it is not ne- 
cessary to allege the particular acts which the attorney was required 
to do for the offered bribe. Reed v. The State, 319. 

2. When an offer to bribe a witness with money is shown on the 
trial of One charged under Paschal’s Digest, article 1934, it is not 
necessary to a conviction that the State should prove that the money 
was either actually tendered or produced. Jackson v. The State, 421, 

3. 'To sustain a conviction for offering to bribe a witness it is - 
not necessary for the indictment to allege that an indictment had 
been found for the criminal charge about which it was expected the 
Witness might testify, or that a subpcena or other process had issued 
for the witness. Id. | 

4. See indictment held sufficient for offering to bribe a witness. J. 

5. An indictment which charges that defendant, knowing A B 
to be a witness, offered him five dollats and property to the value of 
ten dollars to secrete himself and be absent from the District Court 
at the April term, 1874, and not be a witness before the grand jury 
at that term of the court, nor a witness against the defendant at the 
District Court at said term, does not charge the offense of offering 
to bribe a witness under article 1934, Paschal’s Digest. Hughes v. 
The State, 518. 


JARD PLAYING. 


“Unlawful card playing’ sufficiently names an offense in a 
recognizance given on appeal. Lowrie v. The State, 602. 


CASES OVERRULED. 








Kinney v. Zimpelman, 36 Tex., 564, overruled. Collins vy.’ The 
State, 577. . 
Brown v. The State, 32 Tex., 125. Willis v. Owen, 41. 
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CASES QUALIFIED. 

Clayton v. Frazier, 33 Tex., 99; Womack v. Womack, 8 Tex., 397. 
Fitzgerald v. Turner, 79. 

Selvedge v. The State, 30 Tex., 69. Strait v. The State, 486. 

Warren v. The State, 29 Tex., 369. Jb. ; 

Distinguished from Roberts v. Stockslager, 4 Tex., 307; Hart v. 
Clifton, 19 Tex., 56; Underhill v. Lockett, 20 Tex., 180; Graves v. 
Robertson, 22 ‘Tex., 180; and ‘Thomasson v. Bishop, 24 Tex., 302. 
Johnson v. Barthold, 556. 

Distinguished from Wheelock v. The State, 15 Tex., 253, 265, and 
Parker v. The State, 26 Tex., 207. Lowrie v. The State, 602. 


CASES REAFFIRMED. ; 
Berry v. Donley, 26 'Tex., 737. Fitzgerald v. Turner, 79. 
Duke v. The State, 42 Tex., 455. The State v. Clayton, 410. 


CATTLE. 
RANGE, 1, 2, 3, 4. 


CHANGE OF VENUE. 
1. An application for change of venue on the ground of combina- 
tion and prejudice, made and supported in the terms of the statute 
- by affidavits, cannot be defeated by counter affidavits unless they 
show that the statements contained in the application are not true. 
Counter affidavits which state that affiants for defendant were “ new 
men,”’ and rarely seen, cannot avail, and a written statement of the 
district attorney, resisting the application and not sworn to, should 
be disregarded without reference te its contents. Buford v. The 
State, 415. 
2. It is not error to overrule a motion for change of venue where 
the statute has not been complied with and where no injustice appears 
to have been done the defendant: Mitchell vy. The State, 512. 


CHARGE OF THE COURT. 

1. A court in charging a jury cannot assume material facts as 
established which it is incumbent on the party claiming the benefit 
of them to prove. This is practically to dispense with the services 
of a jury in their appropriate duty of finding the facts. Williams 
vy. Davidson, 1. 

°2. On the trial of one charged with an aggravated assault com- 
mitted with a pistol, the jury propounded the following question to 

the court: ‘Is a pistol a deadly weapon, the size not known, and 
not known whether empty or loaded?’? To which the presiding 
judge answered: ‘A pistol is a deadly weapon:”’ Held, 1st. That 
whether it was or was not a deadly weapon must depend either on 

its size or the manner of its use. 2d. That the answer was error, 
being calculated to injure the rights of the defendant in taking away 
from the jury the determination of a material fact in the case as 
presented by the evidence. 3d. That a fine of one hundred dollars 
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CHARGE OF THE COURT—Continued. 
could not be held good as a fine for a simple assault, since the ver- 
dict was consistent with guilt of a higher grade of offense, and 
might have been fixed at a lessamount but for the erroneous 
auswer of the judge. Skidmore vy. The State, 93. 

3. On the trial of one charged with theft of an animal, the pos- 
session of the hide of the stolen animal by the party accused was 
relied on by the State as a circumstance to establish guilt, though 
the identity of the hide was controverted by the defense. The court 
charged the jury, ‘you are instructed that the possession of-a par- 
tially dry hide by a party charged with the theft of an animal is not 
necessarily conclusive proof of the theft of the animal by the party 
having such hide in his possession:’? Held, That it was a correct 
statement of a general proposition, that it did not assume as true 
any controverted fact, and that it was not a charge upon the weight 
of evidence. Barnes v. The State, 98. , 

4, On the trial of B for the theft of a gelding belonging to C, the 
court charge the jury that, *“‘if C did not give B authority in person 
or authorize any one for him to deliver to B the gelding, and he 
testifies that he did not give such consent, this would affirmatively 
show want of consent, if you believe him:”*’ JZe/d to be an improper 
comment on the evidence and error. Synith v. The State, 103. 

5. A charge of the court which calls particular attention to the 
facts relied on by the parties and indicates the law upon such facts, 
is proper. Darnell v. The State, 147. 

6. It is not error to instruct the jury that a reasonable doubt is 
not a whimsical or vague doubt. McGuire v. The State, 210. 

7. Before admitting evidence of the general character of the 
deceased there must be a predicate established, by evidence already 
submitted, tendiig to prove threats of the deceased, or some act 
done by him at the time of the killing which it would aid to explain. 
When such evidence is admitted, it would be proper and not charg- 
ing on the weight of evidence for the court to explain to the jury 
the object of its admission as auxiliary and explanatory of the 
threats or acts to which it was pertinent. aud to be not of itself 
independent evidence of a defense. Torbach vy. The State, 242. 

8. Flight and fabrication of evidence are circumstances to be sub- 
mitted to the jury and with other facts to be considered. It is error 
to instruct the jury that they are evidence of guilt. Sheffield y. 
The State, 378. 

9. On the trial of one charged with making an assault with inteut 
to kill and murder, when the evidence shows a sudden conflict in 
which several were engaged, growing out of a quarrel suddenly 
begun at the time, it is the duty of the court to instruct the jury on 
the distinction between murder and manslaughter, and a failure to 
do so will constitute error for which a judgment of conviction will 
be reversed. Williams v. The Siate, 382. 

10. On the following charge given a jury, viz: ‘‘in criminal cases 
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CHARGE OF THE COURT— Continued. 
the jury must discard from their consideration any part or the whole 
of the testimony of any witness that they may regard as improbabie 
or untrue, and find their verdict on such evidence as they may re- 

° gard as true and worthy of credit :*? Held, a charge upon the weight 
of evidence and error, because, (Ist.) There is no difference between 
civil and criminal cases as to the right of the jury freely to weigh 

: the evidence and find according to their convictions of its truth or 

falsity ; (2d.) Though the improbability of a statement by a witness 

may diminish his credibility, there is no rule of law which requires 

a jury to discard it from their consideration. Bishop v. ‘The State, 

390. 

11. Though a charge clearly erroneous be objected to for the first 
time in this court on appeal, yet, if it relates toa material matter 
and was calculated to mislead the jury to defepdant’s injury, it 
must constitute cause for a reversal. Jb. 

12. A charge upon the weight of evidence, if excepted to at the 
time by defendant, is made by statute an express ground for re- 
versal; but if not excepted to at the time, but the error is presented 
for the first time in a motion for a new trial. then its consideration 
by the Supreme Court is subject to another and very different rule, 
which is, was such error, under all the circumstances as exhibited 
in the record, calculated to injure the rights of the defendant? J. 

18. It is only necessary to give such instructions as are applicable 
to every legitimate deduction which .the jury may draw from the 
facts. Ib. 

14. When on the trial of one charged with theft the testimony is ; 
of such a character as to require of the court to inform the jury 
what facts would rebut the presumption of a fraudulent taking, an 
omission to give such information in the charge is a material error, 
calculated to injure the rights of the defendant by leaving the jury 
to deeide the law as well as the facts of the case. Jb. 

15. It is error to instruct the jury, on the trial of one charged 
With aggravated assault, to return a verdict of guilty if they find 
defendant inflicted a serious bodily injury on the party assaulted 
when that was not alleged as a ground of aggravation in the indict- 
ment. Coney v. The State, 414. 

16. On the trial of B for theft he offered in evidence a bill of sale 
to the property alleged to have been stolen to justify his possession. 
An objection by the district attorney to its introduction was with- 
drawn, and the paper read. In the absence of any evidence of its 
alteration, except that which an inspection of the paper may have 
furnished, the court instructed the jury that if they believed that 
the bill of sale was altered or antedated, they should discard it from 
their consideration : /Teid, error, because the action of the district 
attorney was calculated to throw the defendant’s counsel off his 
guard, and prevent him from introducing evidence to sustain the 
genuineness of the paper. Purtell v. The State, 483. 
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CHARGE OF THE COURT—Continued. 

17. On atrial for murder it is error to instruct the jury that if 
they believe the accused, with a sedate mind and formal design, was 
attempting to kill A or B, and without malice towards the deceased,, 
and without intention or design killed her, such malice is carried 
over to the person killed, and the jury should find the accused guilty 
of murder in the first degree. Ferrell v. The State, 503. 

18. On the trial of one for theft who, after being employed by the 
owner of the property to recover it, was found with it in’ his posses- 
sion and alleged that he had recovered it, the jury, after their retire- 
ment, propounded to the court the following question: ‘*‘ Whena 
party is found in possession of stolen property, what weight has the 
proof of that fact in establishing the guilt or innocence of defend- 
ant?’? to which the court responded: ** When a party is found in 
possession of property after it is recently stolen the law presumes 
such person so found in possession the party who stole it,’’ &c., Held, 
error; that the answer should have had application to the facts, and 
under such circumstances there was no presumption against the 
defendant to be removed arising from the possession of the property, 
or which placed him under any obligation to explain his possession. 
Newman v. The State, 525. 

19. A charge which assumes as matter of law that two games of cards 
played in two adjoining rooms, the door being open between the 
rooms while other persons were present who were not playing, 
would make one of the rooms in which defendant played a public 

’ place, is erroneous. Lowrie v. The State, 602. 

20. Ona trial for murder where the testimony is such that a jury 
might find a verdict for manslaughter, that offense should be distinetly 
defined in the charge; the refusal of such charge is ground for 
reversal. Johnson vy. The State, 612. 

21. See instructions held to be correct as law, but, applied to the 
facts, erroneous as a charge upon the weight of evidence. Jb. 

22. Manslaughter is voluntary homicide committed under the influ- 
ence of sudden passion arising from adequate cause but neither jus- 
tified nor excused by law. ‘The articles in the code following on 
the subject are explanatory but not legislative restrictions; any other 
case within the definition would be manslaughter. Jb. 


COLONIZATION. 

The colonization laws in force in 1836 had no application to the 
condition of the city of Victoria, or its government after the change 
of government in 1836, and conferred no power on the city council 
of said city to grant a franchise of a toll bridge in 1865. Williams v. 
Davidson, 1. 


COMMUNITY PROPERTY. 
ADMINISTRATION, 1. 
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COMPTROLLER. 



















1. By the act of Febuary 5, 1861, a transeript from the books of 
the comptroller, certified under his official seal to be correct, and 
containing a statement of the accounts between the State and a tax 
collector, is prima facie evidence against such collector of taxes in 
a suit by the State for taxes collected. Shaw vy. T'he State, 355. 

2. The authority of the comptroller to examine and settle the 
accounts of persons indebted to the State is not superseded by his 
ordering suit against a delinquent tax collector as to the account of 
such officer; and a settlement made by the comptroller controls the 
Visposition of the suit. Jb. 

3. The act (Paschal’s Dig., art. 5907) authorizing the comptroller 
to compromise with defaulting revenue officers, with the approba- 
tion of the Attorney General, does not impose such approbation 
upon the act of the comptroller in settling the account by payment 
of such account. Jd. 


CONFESSIONS. 










- When a confession is made under duress under such circumstances 
as to render it inadmissible, yet if in the confession facts are revealed 
by means of which stolen property is traced, such facts may be con- 
sidered in evidence by the jury, and also the confession itself; but 
no conviction can be had-on such confession, except when shown by 
other testimony to be true, Strait v. The State, 486. 


CONSTITUTIONAL LAW. 











SCHOOL DISTRICTS, 5, 6. 

DELEGATION OF POWER, 1, 2. 

The provision of the Federal Constitution relating to the surren- 
der of fugitives from justice is in the nature of a treaty stipulation 
between the States of the Union, and is equally as binding on each 
State and all the officers thereof for its faithful execution as though 
it were a part of the constitution of each State, and this even if Con- 
gress had passed no laws on the subject. Ex parte Hibler, 197. 


CONSTRUCTION OF STATUTES. 











1. Article 7638, Paschal’s Digest, does not provide two remedies 
against a delinquent tax collector, one by suit on the bond and the 
other on the ‘certified account,’’ but contemplates suit upon the 
bond and immediate notice published, &c., and no judgment to be 
had until three months after such notice ; upen such proceedings 
the ten per centum damages are to be assessed upon the amount of 
indebtedness in the judgment. Shaw v. The State, 355. 

2. Damages can only be assessed upon complying with the stat- 
ute (Paschal’s Dig., art. 7638) as to notice, publication, and filing 
certified account; and the settlement of the balance by the delin- 
quent before expiration of three months discharges damages as well 
asthe debt. Jb. 











INDEX. 687 






































CONSTRUCTION OF STATUTES—Continued. 

3. The power of the Governor to exempt certain counties from 
the operation of the law against carrying deadly weapons is not ex- 
hausted as to the inhabitants of a particular county by the issuance 
of his proclamation exempting them from the operation of the law, 
but he may, by a second proclamation, revoke the first and make 
such county again subject to the operation of the law. The State 
v. Clayton, 410. . 

4. The offense of ‘‘driving cattle from their accustomed range’’ 
(Penal Code, 766a; Paschal’s’ Dig., art. 24106) is not abolished by 
the act approved May 17, 1873, amending article 766 of Penal Code 
and enacting au article numbered 766a, in which the penalty for the 
theft of sheep, goats, and hogs is prescribed. Smith v. The State, 
433. 

5. Section 74 of the probate act of 20 March, 1848, (Paschal’s 
Dig., art. 1335,) providing ‘that if there be more than one executor 
named in the letters, any one or more of them, on the neglect of 
the rest, may return an inventory,’’ &c., conferred the full powers 
granted by the will to executors upon the one or more qualifying. 
Johnson v. Bowden, 671. 


CONTINUANCE, 

1. After a jury had been selected and sworn to try the case, the 
defendant’s only counsel, who had just been retained, discovered 
that his application for continuance, which had been overruled, and 
which was defective only in failing to show that a proper affidavit ~ 
for attachment had been made and the writ issued, discovered that 
the writ bad in fact issued upon proper showing, and thereupon 
made another application for continuance, which was overruled : 
Held, That to have granted the application last made would have 
been a proper exercise of judicial discretion, and the refusal to grant 
it is cause for reversal when tie materiality of the testimony of 
the absent witness appears, when considered in connection with the 
other evidence introduced on the trial. Skaro vy. The State, 88. 

2. The sufficiency of an application for a continuance does not 
depend on the evidence of other witnesses. If it is proper at the 
time made, and sufficient cause shown for the continuance, it should 
be granted, without waiting the result of a trial on other evidence. Jb. 

3. An admission that a witness, on account of whose absence a_ 
continuance is asked, would swear, if present, as stated in the affi- 
davit for continuance, will not defeat the application ; it could only 
have that effect when the facts are admitted to be true. JO. 

4. Confinement in jail, and a want of information as to the require- 
ments of law, afford no excuse for failing to use diligence in procur- 

ing the attendance of a witness, and constitute no cause for the con- 

tinuance of a case. Cox v. The State, 101. ; 
5. When the requisites of the statute which entitle a party to the 

continuance of his cause have been complied with, and no fact is 
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CONTINUANCE—Continued. 












shown to discredit or falsify the affidavit which shows them, the 
continuance becomes a matter of right to him who asks it, and 
cannot be refused on the ground that the court offered to postpone 
the trial of the case for two weeks after it was called for trial, to 
enable the party to procure the attendance of Witnesses. Shackel- 
ford v. The State, 138. 

6. See case held error to refuse new trial to obtain testimony, for 
want of which a continuance was asked and had been refused. eed 
v. The State, 319. 

7. Asubstantial compliance with the statute in the use of dili- 
gence to obtain the testimony of witnesses to testify that the accused 
was under seventeen years of age when the killing was done for 
which the accused is charged entitles defendant to a continuance on 
his affidavit stating such facts. Sheffield v. The State, 378. 


CONTRACT. 







A party claiming the benefit of a month’s notice, under a contract 
for labor terminable by either party on such notice, must show com- 
pliance on his part with his duty under the contract. Basse vy. Allen, 
481. 


CORPORATIONS. 









1. The charter by which a municipal corporation is created is its 
organic act. It can do no act and make no contract not authorized 
thereby; and all acts done by it beyond the scope of its powers 
are void. Williams v. Davidson, 1. 

2. Courts should require of corporations in all cases to show a 
plain and clear ground for the authority they assume to exercise. 
Ib. 


COSTS. 














One suing as next friend is liable toa judgment for all costs of 
suit on failure to maintain suit; and such is the rule where, upon 
the death of the first party instituting suit, another party assumes 
control of the suit. Johnson v. Taylor, 121. 


CRIMINAL LAW. 

EVIDENCE, 3, 4, 5. 

CRIMINAL PROCEDURE. 

THREATS, 1, 2. 

Two men, utter strangers to each other, on their first meeting 
engaged in a rencounter, in which one was killed. The difficulty 
began by an effort on the part of deceased to stop the way of the 
survivor as he was passing, followed by the drawing of a pistol by 
deceased, over which a struggle occurred for its possession. During 
the struggle the pistol fired and deceased fell, whereupon the sur- 
vivor, after stepping from the body four or five steps, instantly re- 
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CKIMINAL LAW—Continued. 
’ turned and fired the pistol at the head of his late adversary, inflicting 
a mortal wound. Not more than twenty seconds elapsed from their 
first meeting to the consummation of the homicide: Held, That the 
circumstances attending the homicide did not afford evidence of that 
express malice necessary to constitute murder of the first degree. 
Burnham v. The State, 322. 

See opinion for a full statement of facts held not sufficient to sup- 
port a conviction for murder of the first degree. Jb. 


ORIMINAL PROCEDURE. 

INDICTMENT. 

JURY, 1. 

1. In an indietment for theft of several articles of the aggregate 
value of over twenty dollars, it is sufficient to allege such aggregate 
value. It is not necessary that the separate value of each article be 
set out. Thompson vy. The State, 268. 

2. But to convict upon such indictment, the testimony must show 
the theft of all the articles alleged to have been stolen. Jb. 

3. A plea of autrefois acquit to be good must show that the for- 
mer trial was for the same offense as that upon which the new prose- 
cution is had. Boggess v. The State, 247. 

4. A plea of former acquittal upon a charge of theft from a house 
in which it appears that the theft upon which the first trial was had 
was from a different house, and the article taken from a different 
person, is insufficient. Jb. 

5. A plea of autrefois convict which fails to state facts showing 
that the former conviction was for the-same offense with that charged 
in the second proceeding in which the plea is filed is bad. King v. 
The State, 351. 

6. When a stolen article is sold by the thief and afterwards stolen 
from the purchaser an indictment for the last theft may allege the 
ownership either in the true owner or the purchaser. Jd. 

7. The statute reducing theft to a misdemeanor, (Paschal’s Dig., 
art. 2397.) upon the voluntary return of the property stolen before 
prosecution, does not apply where the character of the property has 
been changed, as from live hogs to pork. Horseman v. The State. 353, 

8. The return, after detection, by the accused, of the pork, made 
from hogs stolen, to the owner before prosecution does not comply 
with such statute. Jb. 

9. An application for change of venue on the ground of combina- 
tion and prejudice, made and supported in the terms of the statute 
by affidavits, cannot be defeated by counter affidavits unless they 
show that the statements contained in the application are not true. 
Counter affidavits which state that affiants for defendant were ** new 
men,’’ and rarely seen, cannot avail, and a written statement of the 
district attorney, resisting the application and not sworn to, should 
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CRIMINAL PROCEDURE— Continued. 











































be disregarded without reference to its contents. Buford v. The 
State, 415. 

10. When an offer to bribe a witness with money is shown on the 
trial of one charged under Paschal’s Digest, article 1934, it is not 
necessary to a conviction that the State should prove that the money 
was either actually tendered or produced. Jackson v. The State, 421. 

11. To sustain a conviction for offering to bribe a witness it is not 
necessary for the indictment to allege that an indictment had been 
found for the criminal charge about which it was expected the wit- 
ness might testify, or that a subpeena or other process had issued 
for the witness. Jb. 

12. Where two persons were indicted for theft and one put upon 
trial, and the testimony showed that the accused was present only 
as a hired hand of his codefendant, it devolved upon the State to 
prove, in order to convict upon evidence of the recent joint posses- 
sion by the parties indicted, of the stolen property, that the defend- 
ant had knowledge that the taking was illegal, or that the cireum- 
stances were such as to charge him with such notice. Jvey v. The 
State, 425. 

13. On a trial for theft of cattle, the State cannot prove the pos- 
session by the accused of stolen cattle other than those described in 
the indictment, unless it be shown that they were taken at the same 
time by the same persons. Jb. 

14. Should such testimony be admitted, it is error to exclude evi- 
dence that defendant had been tried and acquitted for theft of the 
other cattle. Jb. 

15. The common law forbids any judicial act on the Sabbath. 
Harper v. The State, 431. 

16. The provision in the Code of Procedure (Paschal’s Dig., art. 
3150) making it the duty of the judge to sit during the whole of the 
Sabbath in cases where less than six hours remain after a verdict 
before the court, by law, must adjourn, plainly indicates that in all 
other cases the term of the court shall adjourn at the end of the six 
judicial days of the week. Jb. 

(7. A verdict returned on the Sabbath in a case submitted to the 
jury on the last Saturday of the term of the District Court is a nul- 
lity. Jb. 

18. While it may,not be necessary to allege the owner of the live 
stock so driven from its range, yet if the ownership be alleged in 
the indictment the allegation must be proven, and the record, not 
showing such evidence, is cause for reversing a judgment of con-, 
viction. Smith v. The State, 434. 

19. On the trial for falsely assuming and pretending to be a 
notary public against one appointed by the Governor without the 
advice and consent of the Senate, it is error to instruct the jury 
“that, if the defendant acted as notary and was not legally entitled 
to do so they would find him guilty, unless he had reasonable 
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CRIMINAL PROCEDURE—Continued. 
ground to believe that he was entitled to exercise the functions of 
the office.’’? The guilt or innocence of the accused depended on his 
‘** belief, intent, or honesty of purpose,’’ and not on the reasonableness 
of such belief. Brown v. The State, 478. 

20. Every fraudulent taking of property is not theft, and a charge 
that ‘‘ the crime of theft is complete by the act of fraudulent taking 
into possession property not his own”’’ is erroneous. Purtell vy. The 
State, 481. 

21. It is not error to allow the district attorney to withdraw his 
acceptance of a juror for grounds discovered since taking the juror 
and before the jury is complete, and which disqualify the juror. 

, Mitchell v. The State, 512. 

22. It is proper in a capital case to require the parties to pass upon 
each juror as called. Jb. 

23. This rule does not obtain when a case has been set for a day 
certain and a special venire ordered for that day. Jb. 

24. It is not a cause of challenge to the array that some jurors of 
a large venire are incompetent, there being no other evidence of un- 
fairness on the part of the officer summoning the venire. Ib. 

25. One convicted of a felony may at the same term be after- 
wards tried for a separate offense. Jichardson v. The State, 539. 


DEED. 
A deed conveying land to M. D. and the heirs of her body * * to 
have and to hold unto her, the said M. D., and her said heirs forever, 
conveyed to her the absolute estate. Singletary v. Hill, 588. 


DELEGATION OF POWER. 

1. The Legislature cannot delegate any of ‘its powers unless au- 
thorized to do so by the Constitution , such delegation of power for 
the support and maintenance of public schools can only be made to 
the local boards of school directors; any other powers exerted to 
this end by the Legislature must be exercised directly by it. Willis 
v. Owen, 41. 

2. Powers of the Board of Education enumerated, which are held 
to be legislative, and which, while they may be transacted through 
other instrumentalities, cannot be delegated to officers in the execu- 
tive department of the Government. Jb. 


DEPOSITIONS. 

A party not crossing interrogatories cannot use the depositions, 
and the rule is not changed by the fact that the interrogatories were 
propounded to several witnesses, and the depositions were taken and 
returned together, and the depositions of the other witnesses had 
been read by the party taking the testimony. Brandon vy. Me- 

Nelly, 76. 
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DOCKET, CALL OF. 
PRACTICE, 8. 
CRIMINAL PROCEDURE, 23. 


DOMESTIC SERVANT. 

A party hired for one day ‘*to butcher and cut up beef” is not a 
domestic servant within the meaning of the code, and theft from the 
shop committed by him of his employer’s property pending such 
employment is theft from a house under the law. Richardson y. 
The State, 456. 


DONATION. 
Property received by husband or wife by donation forms part of 
the separate estate of the party receiving the donation. Sisk vy. 
Flores, 340. 


DRUNKENNESS. 

Drunkenness neither aggravates nor excuses au act done by a 
party while under its influence; still it is a fact which may affect 
both physical ability and mental condition, and may be essential in 
determining the nature and character of the acts of the accused as 
well as the purpose and intent with which they are done. Ferrell 
v. The State, 503. 


EMBEZZLEMENT. 
ATTORNEY, 5. 


ESTATES OF DECEDENTS. 
1. A purehaser of land at a sale, underan order of court enforcing 
against the property of an estate the lien reserved by law in favor 

of a creditor, takes title as against a purchaser of such property at 

a sheriff’s sale, undera personal judgment against a distributee and 

.in favor of a creditor who might have enforced his lien against such 

property, but did not do so. Bradshaw v. House, 143. . 

2. Quere? Whether the purchaser at sueh sheriff’s sale under 
execution may-not be subrogated to the rights of the judgment cred- 
itor, and still swhject the proceeds of the sale to his debt, as against 
the creditor, first enforcing.his lien upon the property. Jb. 

3. A contract by a widow for labor will not bind the estate of the 
deceased husband, although doné for the benefit of the estate. Hal- 
ton v. Simmell, 585. 

4, The widow, on paying for such labor, could compel payment 
out of the assets of the estate. Ib. 

. 5. Thepresentation of an abstract of a judgment showing its date, 
amount, rate of interest, names of parties, and authenticated by the 
proper oath of the holder to the administrator of the estate of the 
defendant, is a sufficient presentation to put in operation the limit- 

ation of ninety days within which suit is required to be brought 
after its rejection. Gaston v. McKnight, 619. 
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ESTATES OF DECEDENTS—Continued. 


6. The affidavit prescribed by the probate law of 1848 (Paschal’s 
Dig., art. 1309) is substantially the same as that required by the 
probate law of 1870. (Paschal’s Dig., art. 5650.) Jb. 

7. It is not necessary, under the probate law either of 1848 or 
of 1870, to present a certified copy of a judgment to the administra- 
tor for allowance. The act of 1853 (Paschal’s Dig., art. 14) is direct- 
ory, and does not change the general probate law governing the 
presentation of claims. Jb. 


ESTOPPEL. 








1. In trespass to try title, brought by heirs to recover the mother’s 
interest in land inherited by her, against parties in possession under 
a deed from the father alone, it was alleged in defense—1l. That 
the father of plaintiff sold the land to defendants’ vendor for a 
negro, at the mother’s request and for her benefit, and that she had 
the use of the negro during her life. 2. That the mother after- 
wards expressetl herself satisfied with the trade, and (during her 
coverture) did not object to improvements being made by the pur- 
chasers. 3. That the negro lived-with and served the family of the 
mother, and the heirs after her death : Held, That these facts consti- 
tuted no defense, either legai or equitable, to the plaintiff’s action. 
Fitzgerald vy. Turner, 79. 

2. A married woman cannot be divested of her Separate estate in 
land by deed unless the same be executed, in the terms of the stat- 
ute, with her privy examination ; though she may be estopped from 
asserting title by her fraudulent act or representation made, when 
the same is relied upon and acted on at the time of purchase by an 
adverse claimant. Ib. : 

3. One of two minors died leaving a large estate incumbered by 
debts incurred by their guardian; the heirs of the deceased minor 
applied for partition, which wus resisted by the guardian insisting 
that he should be kept harmless from debts he had incurred on ac- 
count of the deceased. The heirs then united in an application to 
the probate court for sale of lands to pay the debts and for partition 
of the remainder. Upon this the court ordered sale ‘of some lands 
to pay debts, and remainder, lands and slaves, was partitioned 
among the heirs : Held, That the married women participating in the 
proceedings were concluded by the sale yinder said order. _Ryan v. 
Maxey, 192. 

4. Married women will not be allowed to perpetrate a fraud in 
recovering property sold at their instance and for their benefit or 
that of their estate. Jb. 

5. A holder of a headright certificate by warrantee deed from the 
grantee upon the issuance of the patent becomes by estoppel pos- 
sessed of the legal title to the land secured by such certificate and 
patent as against a holder of an assignmeut of the right to the cer- 
tificate before its issuance. Johnson v. Newman, 628, 
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EVIDENCE. 
ACCOMPLICE, 1, 2. 
i * PARTNERSHIP, 2. : 

1. Evidence held insufficient to sustain a verdict. Murphy v. Stell, 
123. 

2. Facts held evidence of inadequacy of price in a probate sale 
* Hirshfield v. Davis, 155. 

3. Facts held insufficient to prove penetration in a prosecution for 
rape. Davis v. The State, 189. 

4. Facts held insufficient to sustain a verdict for assault with in- 

. tent to murder. McGuire v. The State, 210. 

5. Facts held sufficient to show that the injury done by the accused 
was accidental. Jd. 

6. Facts held sufficient proof of residence. Hetten v. Lane, 279. 

7. Facts held sufficient to warrant or excuse the use of a pistol in 
self-defense. Burch v. The State, 376. 

8. Facts held sufficient to support a verdict for burglary. Rogers 
v. The State, 406. 

9. Facts held sufficient to sustain a verdict of murder in the first 
degree. Wilson v. T'he State, 472. 

10. Testimony held insufficient to support a verdict of guilty of 
theft of money. Cline v. The State, 494. 

11. Testimony held insufficient to sustain a verdict supporting a 
title by limitation. Harnage v. Berry, 567. 

12. Facts held insufficient to sustain a verdict of guilty of assatlt 
with intent to murder. Roseborough v. The State, 570. 

13. Facts which authorized a conviction of murder in the first 
degree. Smith v. The State, 643. 

14. When the declarations made by a witness to one accused of 
crime, charging him with it, are given in evidence by the State, the 
defendant is entitled, on cross-examination, to have in evidence the 
response made to the accusations. Shackelford v. The State, 138. 

15. Except in cases of circumstantial evidence, evidence of the 
flight of defendant and of his forfeiture of. bail are inadmissible on 
the part of the State. Williams vy. The State, 182. 

16. In a prosecution for murder the general character of the de- 
ceased may be proved when it would serve to explain the actions of 
the deceased at the time of the killing, but the actions it would serve 
. to explain must first be proved before permitting proof of the char- 

acter of deceased, and if no such acts are proved its rejection is not 
error. Horbach y. The State, 242. 

° 17. It is error to charge the jury that mere possession of property 
recently stolen is prima facie evidence of theft, which devolves upon 
the defendant the necesssity of explaining such possession. Thomp- 
son nx. The State, 268. 

18. ‘The rule in such case is, that the possession of property recently 
stolen is evidence against the accused, which is to be taken and consid- 
ered by the jury in connection with the other testimony in the case. Jb. 
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EV [DENCE—Continued. 


19. Facts and circumstances independent of a deed, and contem- 
poraneous with its execution, coupled with evidence of possession of 
the title papers by the grantee, acts and declarations in regard to- 


the land conveyed by the deed repeated through a series of years ° 


afford presumptive evidence against the fabrication of such testi- 
mony, and strongly corroborate the genuineness of the deed. Newby 
vy. Haltaman, 314. 

20. The bookkeeper in the comptroller’s office being examined in 
aid of the certified account, and testifying to having made the state- 
ment of the account in evidence, and that it was correct, on testify- 
ing that there had been an accounting between the comptrolfer and 
the defendant, should have been allowed, on cross-examination, to 
state how the account stood upon such accounting, and its satisfac- 
tion by payment, if in fact such payment had been made. Shaw v. 
The State, 355. 

21. Contradictory statements of accused are not ev fidence of crime 
where the testimony clearly indicates others as the offenders, and 
furnishes another motive for such statements than concealment of 
the guilt of the accused. Porter v. The State, 367 

22. Where the testimony showed a theft of bain by the husband, 
and that the hogs had been driven home by him and there slaughtered, 
false statements made by his wife as to the stolen property are not evi- 
dence of her guilt in absence of any proof of her particiation in the 
inception or execution of the offense. Porter v. The State, 367. 

23. Flight and fabrication of evidence are circumstances to be 
submitted to the jury and with other facts to be considered. It is 
error to instruct the jury that they are evidence of guilt. Sheffield 
v. The State, 378. 

24. An unrecorded brand is admissible to aid in proving the ident- 
ity of a stolen animal. the title being established by other testimony. 
Poage vy. The State, 454. 

25. When a confession is made under duress under such cireum- 
stances as to render it inadmissible, yet if in the confession facts are 
revealed by means of which stolen property is traced, such facts 
may be considered in evidence by the jury, and also the confession 
itself; but no conviction can be had on such confession, except 
when shown by othertestimony to be true. Strait v. The State, 486. 

26. Declarations of tenant in possession are admissible to show the 
character of his possession. Harnage v. Berry, 567. 

27. It seems that in criminal cases the mere union of a limite da 
number of independent circumstances, each of which is of an im- 
perfect and inconclusive nature, cannot afford a just ground of von- 
viction. Roseborough v. The State, 570. . 

28. Possession of stolen property, if unexplained, warrants the 
presumption of the guilt of the party in whose possession it is found, 
Dut such presumption is one of fact to be found by the jury. Thomas 
v. The State, 658. 
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EVIDENCE— Continued. 

29. Where the only testimony connecting the accused with the 
offense is given by an accomplice, the omission of the court to in- 
struct the jury upon the necessity of its corroboration by other testi- 
mony (Paschal’s Dig., art. 3118) is error. Jb. 


EXECUTIVE.. 
1. The Superintendent of Public Instruction is an executive offi- 
cer, and his duties belong to the executive character. Willis v. 
Owen, 41. 
2. Nor can the Legislature deprive the superintendent of his con- 
stitutional power by requiring its exercise in conjunction with some 
other office. Jb. 


EXECUTOR. ; 

1. A will made, conferring powers upon executors, while the stat- 
utes of the State provide that the will may be administered by the 
survivor, or by one qualifying, on the death, resignation, or refusal 
to act of the others, will be considered as conferring such powers 
upon those who by law might discharge the duties of executors. 
Johnson v. Bowden, 671. 

2. In a will two persons were named as executors, one of whom 
qualified ; the will empowered the executors to sell a house and lot: 
Held, That a sale made by the executor who qualified was a legal 
execution of the power, and that title passed to the land sold. Jb. 

3. Section 74 of the probate act of 20 March, 1848, (Paschal’s 
Dig., art. 1335,) providing *‘ that if there be more than one executor 
named in the letters, any one or more of them, on the neglect of the 
rest, may return an inventory,’’ &c., conferred the full powers granted 
by the will to executors upon the one or more qualifying. Jd. 


FACT CASES. 
EVIDENCE, 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13. 


FORMER ACQUITTAL. 
CRIMINAL PROCEDURE, 3, 4, 5. 
Such plea can avail nothing when based upon a dismissal of the 
former proceedings by the district attorney. Longley v. The State, 
490. 


FRANCHISE. 

The power of the mayor and aldermen of an incorporated city to 
grant to private parties a franchise to erect a toll bridge across a river 
flowing through the city was predicated on the following clauses in 
the charter of the incorporation, viz: ‘*The mayor and aldermen 
shall have the power to enact and enforce such ordinances and regu- 
lations as they may deem necessary for the government of said 
town, provided the same do not conflict with the Constitution and 

laws of the Republic,’ and ‘‘ shall have entire police of said town.” 
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FRANCHISE—Continued. 


Held, (1) That these are nothing more than the ordinary powers 
granted to towns and cities for the exercise of their municipal au- 
thority. (2) That they do not embrace by fair implication the high 
governmental power of granting a franchise of a toll bridge to_ indi- 
viduals, (3) If the building of the bridge is necessary for the con- 
venience or conducive to the general interest of the inhabitants of 
the city, the city would have the right to build it as a free bridge, to 
be paid for in a way clearly within the scope of its municipal author- 
ity, by taxation, but would not have the right to erect a toll bridge. 
to be paid for by unequal burdens in the way of tolls, and result in 
embarking the city in a private partnership enterprise with individ- 
uals for profit, under the cover of exercising the municipal authority 
for the accomplishment of a public purpose. Williams v. Davidson, 1. 


FUGITIVE FROM JUSTICE. 


A requisition made upon the Governor of Texas by the Governor 
of a sister State for the arrest of one claimed as a “fugitive from 
justice’ is sufficient authority for the issuance of an order by the 
Governor of ‘Texas for an arrest, and a prisoner arrested under such 
circumstances could only obtain relief on habeas corpus by showing 
that the presumption on which the Governor of Texas acted was 
unfounded in fact. Ea parte Hibler, 197. 


GARNISHMENT. 


SHERIF?F’S SALE, 2. 

1. A garnishee’s liability is dependent upon the judgment ren- 
dered against the defendant. ‘The reversal of such judgment annuls 
a judgment against a garnishee in the same proceedings. Rowlett v. 
Lane, 274. 

2. No judgment by default can be rendered against a garnishee 
when the writ of garnishment fails to designate the cause in which 
the garnishee is called upon to answer, or when the affidavit for the 
writ omits to state that the garnishee resides in the county in which 
the original suit is brought. Johnson v. McCutchings, 553. 


GRAND JURY. 








1, A defendant has no right to inquire into the intentions of the 
grand jury except as expressed in the indictment. Cotton y. The 
State, 169. 

2. The District Court may order the grand jury to reassemble 
after it has been discharged for the term, but cannot order the 
issuance of a venire to enable the sheriff to select a new grand jury 
after that for the term has been discharged. Newman vy. The State, 525. 

3. It seems to be the design of the code to cut off all objections to 
the organization of the grand jury unless they are made in the chal- 
lenges allowed at the time of its organization, or come strictly under 
the motion allowed to set aside the indictment after it is found by 
the grand jury. Jb. 
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HABEAS CORPUS.. 

1. An application for the writ of habeas corpus which alleges the 
illegal detention to be under a commitment issued by order of the 
District Court will be refused unless a copy of the writ be annexed 
to the petition, or it be stated in the application that a copy cannot 
be obtained. A statement thatacopy ‘cannot be obtained without 
great delay ”’ is not sufficient. Ex parte A. C. Hill, 75. 

2. A writ of habeas corpus was on a proper application awarded 
and made returnable to the Supreme Court. After the return of 
the writ and the delivery of the prisoner to the sheriff of Travis 
county, he declined to further prosecute the application, and was 
on the judgment of this court remanded to the custody from which 
he was taken. On appeal to the Supreme Court from a subsequent 
refusal of the District Court to release him from custody on his 
second application for habeas corpus, in which he had failed to 
allege newly-discovered testimony, as required by article 2642, Pas- 
chal’s Digest: Held, 1st. That the judgment of this court remanding 
the prisoner to custody was in contemplation of law a judgment 
upon the hearing of the prisoner’s application. 2d. That it wasa 
final judgment of this court on the first application, since this court 
could not have remanded him to custody had not the return shown 
prima facie cause for his imprisonment. Hx parte Hibler, 197. 

3. When a copy of the indictment accompanying a requisition 
upon the Governor of Texas for one claimed to be fugitive from jus- 
tice is certified as authentic by the Governor who makes the requisi- 
tion, no further authentication is needed under section 5278, Revised 
Statutes, U. S.; and the absence of a seal to the certificate of the 
clerk of the court in which the indictment purports to have been 
found, or of a-file-mark on the indictment, will not be noticed in this 
court on habeas corpus. Ib. 

4. The dangers of abusing the privileges of the writ referred 
to. Ib. 

5. Though the action of this court is final and conclusive when 
rendered on appeal under habeas corpus, it will not preclude the 
District Court having jurisdiction from afterwards entertaining a 
motion to reduce the amount of bail. Miller v. The State, 579. 

6. When, after indictment found, there ‘has been an investigation 
on habeas corpus, and an order made remanding the party to cus- 
tody or admitting him to bail, and there has been an appeal from 
the decision of the judge or court below upon the first application, 
the applicant is not entitled again to the writ. Miller v. The State, 579. 

7. The provision for obtaining the writ a second time, where im- 
portant testimony has been obtained since the first investigation, 
does not apply when there has been an appeal from the first appli- 
eation. (Paschal’s Dig., arts. 2640, 2642-2643.) Ib. 


HOMESTEAD. 
1. A widow who filed an inventory and appraisement under the 





HOMESTEAD—Continued. 





HUSBAND AND WIFE. 





‘INDICTMENT. 
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marital rights act of August. 26, 1856, could sell. and convey the 
homestead, and such right was not affected by the insolvency of the 
estate. Johnson vy. Taylor, 121. 

2. Under the probate law of 1848 a sale of the homestead ordered 
and made upon the report of commissioners that partition was im- 
practicable passed the title. Singletary v. Hill, 588. 

3. The surviving husband could, under the said probate law, take 
the land, accounting to the other distributees. for their part of the 
value of the land so sold for partition in the absence of fraud. Ib. 


1. The husband is a necessary party defendant in an action upon 
a contract signed by the wife. Carothers v. McNese, 221. 

2. **Long and necessary absence from the State, in the Conted- 
erate army,’’ does not, of itself, necessarily authorize the wife in 
such absence to bind the community property or her separate estate 
for the purchase of land. Jb. 

3. Recitals in deeds bind both parties thereto and parties claiming 
under such deeds. Fisk v. Flores, 340. 

4, Property received by husband or wife by donation forms part - 
of the separate estate of such party receiving the donation. Jb. 

5. A donation in remuneration or in compensation for services 
rendered by a married woman to the donor is not a part of the com- 
munity estate, nor could real estate so received be disposed of by 
the husband. Jb. 

6. A deed by the husband in 1834 for tlie wife’s separate property 
passed no title. Jd. 

7. Unless there has been a distinct and definite separation, and 
the husband has expressly or by direct implication abandoned pos- 
session of the wife’s property and recogijzed her right to its exclu- 
sive possession while undivorced, the husband cannot be convicted 
of theft of the wife’s separate property. Overton vy. The State, 
616. . 

8. See facts held insuflicitut to support a verdict of theft by hus- 
ae of wife’s property. Jd. 

. It is error to admit the testimony of the wife against the 
husband upon trial for theft of her property. Jd. 






AFFRAY, 1. 

1. An indictment is not bad for duplicity which contains a state- 
ment of the facts connected with and forming part and parcel of the 
offense, although such facts be complicated and various, by which 
the guilt of the defendant may be established. The State v. Ed- 
mondson, 162. , 

2. See indictment held not subject to the objection of duplici- 
ty. Jb. 
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3. In an indictment for theft of several articles of the aggregate 
ralue of over twenty dollars, it is sufficient to allege such aggregate 
value. It is not necessary that the separate value of each article be 
set out. Zhompson vy. The State, 268. 
4. An indictment under the code for resisting an officer (Paschal’s 
Dig., art. 1959) which omits to charge that the officer was resisted 
while engaged in the effort to execute a legal warrant of arrest ig 
-bad. Hill v. The State, 329. 
° 5. An indictment for making an indecent exhibition of the per- 
son, (Paschal’s Dig., art. 2030,) which charges the act to have been 
done **in a public place, to wit : a public road,’’ is bad; the publicity 
contemplated by the law has reference to persons who may witness 
the act rather than to locality. Moffit v. The State, 346. 

6. In indictments for this offense nothing more is generally neces- 
sary than to follow the language of the statute. Jb. 

7. Bad handwriting, if not illegible, not a ground for quashing an 
indictment. Zhe State vy. Morris, 372. 

8. An indictment for carrying away fence rails will not lie under 
Penal Code, article 717, punishing cutting and destroying and carry- 
ing away timber. JfeCauley v. The State, 374. 

"9. Under the Penal Code (Paschal’s Dig., arts. 2421, 2422, 2423) 
an indictment will not lie on account of money collected and not 
paid over. The State v. McLane, 404. 

10. See an indictment held insufficient for embezzlement or 
theft. Jb. : f 

11. An indictment which charges one with carrying a deadly 
Weapon, and alleges that he was neither a peace officer nor a police- 
man, negatives the existence of the exception in his case which would 
have existed had he been a civil officer. The State vy. Clayton, 410. 

12. Such an indictment, if it alleges that at the time charged the 
defendant carried the deadly Weapon on his person, negatives the 
existence of the exception created by statute in favor of one travel- 
ing in the State and carrying arms with his baggage. Ib. 

13. An indictment charging an offense created by a statute which 
excepts from its operation those who, under circumstances specified, 
do the act which would otherwise be penal, must show by negative 
averments that the defendant is not within any of the exceptions 
mentioned in fhe statute. Jb. 

14. See indictment held sufficient for offering to bribe a witness. 
Jackson v. The State, 421. 

15. Where by one act several cattle belonging to different persons 
were driven from their accustomed range, it is not necessary that 
the act be divided into several charges; the act may be prosecuted 
in one indictment. Long v. The State, 467. 

16. See an indictment held sufficient to charge the fraudulent 
driving of several cattle from their accustomed range, belonging to 
several persons. Ib. . 
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' 17. An indictment charging the fraudulent driving of cattle from 
their rauge, and followed by a charge of theft, but in such charge 
not describing the property taken, will not be considered as a separate 
count, but only as a summation of the preceding acts into one 
charge. Ib. 

18. It is sufficient to charge that the accused did seriously thre&iten 
to take the life of another in an indictment under article 6585, Pas- 
chal’s Digest. Longley v. T’he State, 490. 

19. An indictment charging that the accused ‘did then and 
there fraudulently and feloniously take, steal, and carry away 
from the possion of the owner, without the consent of the owner, 
and with intent,’? &c.: Held, good on motion in arrest of judgment ; 
otherwise on exceptions tothe indictment. The State v. Williamson, 
500. 

20. An indictment which charges that defendant, knowing A B 
to be a witness, offered him five dollars and property to the value 
of ten dollars to secrete himself and be absent from the District 
Court at the April term, 1874, and not be a witness before the 
grand jury at that term of the court, nor a witness against the 
defendant at the District Court at said term, does not charge the. 
offense of offering to bribe a witness under article 1934, Paschal’s 
Digest The State v. Hughes, 518. 

21. Anindictment charging that defendant did ‘* keep and exhibit by 
a gaming bank called monte for the purpose of gaming”’ is not bad 
forduplicity. Lancaster vy. The State, 519. 

22. It is a fatal defect inan indictment to omit the words ‘‘ against 
the peace and dignity of the State’? in the conclusion, and this 
whether specially excepted to in the court below or not. Th State 
v. Sims, 521. . 

23. Anindictment under article 2030, Paschal’s Digest, for indecent 
exhibition of one’s person in public is sufficient if the offense be 


charged in the language of the statute. The State v. Griffin, 538., 
24. The failure of the record to show that the substitution of a 


iost indictinent was made by the permission of the court is fatal on 
appeal. Graham v. The State, 550. 

25. When an indictment for perjury charges the offense to have 
consisted of a false oath in writing, and fails to set forth the writ- 
ten oath in words or substance, it is fatally defective. The State v. 
Umdenstock, 554. ; 

25. In an indictment for perjury, the averment that*the oath was 
‘legally administered by the clerk,’? without giving the form, is 
sufiicient only When the indictment states the circumstances under 
which the oath was required and the oceasion on which it was made, 
<0 as to show that its violation would be perjury. Jb. 

27. An indictment against two persons for horse racing along a 
public road need not allege that defendants ran together. Green v. 
Martin, 653. 
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INDICTMENT— Continued. 

28. An indictment for theft of the property of ‘*Gabriel Carter” 
is not sustained by evidence of the theft of the property described 
in it from ‘*Carter Gabriel.’? (Brown v. The State, 32 Tex., 125, 
overruled.) Collins v. The State, 577. 

29. Though an indictment for murder must state in what portion 
of the body the injury was inflicted which resulted in death, it 
is not necessary that it should describe the wound by. its length, 
breadth, or depth. Smith v. The State, 643. : 

30. An indictment for false swearing before a justice of the peace 
acting as assessor, and which is insufficient, which fails to state that 

* the accused resided or had property in the justice’s precinet, or that BE 
he had been called upon to render his property for taxes, or to ren- 
der to the justice as assessor a list of his property which should be 
full, or had been sworn toanswer such questions as should be put to 
him by the justice, and had made such false statement in answer to 
a question so put tohim. The State v. Smith, 655. 

31. See an indictment for false swearing in rendering property 
for taxation under the tax laws in force in July, 1872, held insuffi- 
cient. Jb. 


INFANCY. 

1. While infants are liable for hecessaries, purchased by them 

when not supplied by the parent or guardian, they are not bound 

- by an agreement to pay a particular sum. Whether the articles 
purchased were necessaries, and whether the sum agreed to be paid 
was a fair price, are questions to be determined by the court. Par- 
sons V. Keys, 558. 

2. In ‘a suit against one to recover the price of necessaries sold 
the defendant during minority, the burden of proof is on the defend- 
ant to show that the minor was properly supplied by the parent or 
guardian when that fact is relied on asa defense. Jb. 


INJUNCTION. 
1. When the material allegations contained in a petition for 
injunction are not denied in the answer, and the defendants, . 


after their motion to dissolve the injunction was overruled, gave 
notice of appeal, it was not error for the court to enter judgment 
perpetuating the injunction without the intervention of a jury. - AG 
sup v. Allen, 598. ; 

2. An injunction is a proper remedy to restrain a sale under 
execution issued against the securities on a claim bond which had 
been quashed against the consent of their principal and where there 
had been no trial of the right of property. Jb. 

INSANITY. 

The opinion of the family physician who has observed symptoms 

of insauity in defendant is admissible on the question of his sanity 
at the time of the commission of the offense. Pigg v. The State, 108. 
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* JUDGMENT. 


1. It is a universal rule that no court can alter, vacate, or annul a 
final judgment regularly entered in a case of which it has jurisdic- 
tion after the adjournment of the term at which such judgment was 
rendered. City of Brownsville v. Basse, 440. 

2. This court will enter a judgment of the court rendered: at a 
former term nunc pro tunc. Ib. 

3. The court will look to the opinion and the entry on the docket 
as part of the record from which to ascertain the propriety of grant- 
ing the motion to enter such judgment. Jd. 

4. Quere? Whether the court will consider other evidence compe- 
tent and admissible in any other investigation? The mere certificate 
of the clerk is not evidence. Ximenes vy. Ximenes, 458. 7 

5. The failure fo name the -plaintiffs in a judgment, or a slight 
discrepancy between the verdict and judgment rendered, cannot be 
taken advantage of when such judgmeut is offered as a muniment of 
title to support a sheriff’s deed made under it. Wyche v. Clapp, 543. 

6. A final judgment from which an appeal lies must show that 
the accused was condemned to be punished as determined by ‘he 
jury, setting forth the amount or duration and place of punishment 
to which he became subject by reason of the indictment and verdict. 
Anschincks v. The State, 587. 


JURISDICTION. 


AGGRAVATED ASSAULT, 1. 

1. Jurisdiction is the power to hear and determine a cause ; the 
authority by which judicial officers take cognizance of and decide 
causes, City of Brownsville v. Basse, 440. 

2. The jurisdiction of the Supreme Court, although appellate, is 
of the cause, and such jurisdiction is not limited by or dependent 
upon the fact that the judgment in the lower court was upon a ver- 
dict or upon issues either of law or fact submitted to the court. Jb. 

8. The statutory rule is, (Paschal’s Dig., art. 1362.) when the 
judgment or decree of the court below in civil cases shall be reversed, 
the Supreme Court shall proceed to render such judgment or decree 
as the court below should have rendered or pronounced, except when 
it is necessary that some matter of fact be ascertained, or from un- 
eertainty as to the damages to be assessed or matter to be decided 
it is necessary to remand the case to the District Court. And the 
decision of the court that it is not necessary to remand the case for 
sach purpose is within the jurisdiction of the court and, if exercised, 
is conclusive between parties. Jb. 

4. In an appeal by plaintiffs froma judgment rendered in the Dis- 
trict Court in favor of the defendant the Supreme Court has jurisdiction, 
upon reversing the judgment, to dismiss non obstante veredicti. 1b. 


JURORS. 








The affidavit of a juror will not be allowed as evidence of miscon- 
duct of the jury in the trial ofa case. Davis v. The State, 189. 













































704 INDEX. 


JURY, HOW IMPANELED. 

1. In impaneling a jury in a capital case the names of the persons, 
summoned should be called in the order they stand upon the list, 
and whey found qualified they are to be challenged either peremp- 
torily or for cause, or accepted severally, as each one is determined 
by the court to be a qualified juror, which is to be continued one by 
one until the jury is fully formed to the number of twelve. No law 
or established practice under the law is known which sanctions the 
peremptory challenge of a juror by either party in such case after 
the juror is accepted and impaneled, whether the jury be full or 
not, though there may be discretion in the court for excusing or 
setting aside a juror after he is thus selected for good cause shown 
at the time why he cannot or ought not to serve on the jury. Hor- 
bach v. The State, 243. 

2. It is not error to allow the district attorney to withdraw his 
acceptance of a juror for grounds discovered since taking the juror 
and before the jury is complete, and which disqualify the juror. 
Mitchell v. The State, 512. 

3. It is proper in a capital case to require the parties to pass upon 
each juror as called. Jb. 


LAND. 

1. The right to lands guaranteed to citizens of Texas by the Con- 
stitution of the Republic, (section 10, General Provisions,) was but‘an 
inchoate right to get that quantity of land out of some part of the 
ublic domain in the manner to be prescribed by law. It was, how- 
ever, a right or interest of such character as to be the subject of con- 
tract. Johnson v. Newman, 628. 

2. When issued, a headright certificate is in the nature of persop- 
alty, and can be sold and delivered as chattels, and a purchaser with- 
out notice of a prior assignment of the right to the certificate would 
take a good title. Jb. 

3. One who purchased and received a headright certificate without 
notice of a prior conveyance of the right thereto by the grantee be- 
fore its issuance would take the better title. Jd. 

4. The condition of such purchaser is not worse by his location 
and causing survey to be made by virtue of the certificate and paying 
the government dues for the land so located; owning the certificate, 
his location, &c., would secure the land. Jb. 

5. The doctrine of innocent purchasers, which ordinarily can only 
be invoked in favor of the holder of the legal title, applies to the 
holder of an equitable title purchased without notice in a case of con- 
flicting equities; in such cases the court will decide upon the very 
equity of the case as presented. Jb. 

6. While to support a plea of bona fide purchaser it is necessary 
to prove payment of a valuable consideration, it is not necessary ’ 
that such payment be adequate ; proof by the purchaser of a head- F 
right certificate of payment of the government dues, and for the loca- 
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tion and survey of the land secured by him anlis such certificate, 
was sufficient. - 1b. 

7. But the burden of proving such payment of purchase-money 
does not devolve upon the defendant where the plaintiff has to show 
himself entitled to equitable relief; in such case plaintiff must show 
the defect in the title he attacks, and the non-payment of such pur- 

. ebase-money by his adversary. Jb. 


LIEN OF CREDITOR OF AN ESTATE. 
1. A purchaser of land at a sale, under an order of court enforcing 
_ against the property of an estate the lien reserved by law in favor of 
a creditor, takes title as against a purchaser of such property at a 
sheriff's sale, under a personal judgment against a distributeé and 
in favor of a creditor who might have enforced his lien against such 
property, but did not do so. Bradshaw vy. House, 143. 

2. Quere 2 Whether the purchaser at such sheriff sale under exe- 
cution may not be subrogated to the rights of the judgment creditor, 
and still subject the proceeds of the sale to his debt, as against the ‘ 
creditor, tirst enforcing his lien upon the property. Jb. 


; LIMITATION. 
The sale and delivery of a headright certificate after its issuance 
by the grantee to another was a repudiation of a former conveyance 


of the grantee’s right to such land certificate, and when the holder ; 
of such elder conveyance had knowledge or means of knowing such 
repudiation of his rights by the grautee of the certificate, limitation “ 


would run from the date of such repudiation. Johnson vy. Newman, 628. 


MALICE. 
MURDER, 1, 2. 


MANSLAUGHTER. 

1. On atrial for murder, where the testimony is such that a jury 
might find a verdict for manslaughter, that offense should be dis-- 
tinetly defined inthe charge; the refusal of such charge is ground 
for reversal. Johnson v. The State. 612. 

2. See instructions held to be correct as law, but, applied to the 
facts, erroneous as a charge upon the weight of evidence. Jb. 

3. Manslaughter is voluntary homicide committed under the in- 
fluence of sudden passion arising from adequate cause but neither 
justified nor excused by law. The articles in the code following on 
the subject are explanatory but not legislative restrictions; any 
other case within the definition would be manslaughter. Jb. 





MARRIED WOMEN. 
i ESTOPPEL, 1, 2, 3, 4. 
_Parriss, 1, 
45 
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MORTGAGE. 
1. That a deed absolute on its face may be controlled by parol 
evidence showing that it was intended as a mortgage has long been 
the settled law in thisState. Gibbs v. Penny, 560. 
2. See facts held sufficient evidence that a deed absolute on its 
face was a mortgage, and not a conditional sale. Jb. 


MURDER. 
‘ MANSLAUGHTER, 1. 

SELF-DEFENSE, 1, 2. 

EVIDENCE, 16. 

1. Two men, utter strangers to each other, on their first meeting 
engaged in a rencounter in which one was killed. ‘The difficulty 
began by an effort on the part of deceased to stop the way of the 

. survivor as he was passing. followed by the drawing of a pistol by 
deceased, over which a struggle occurred for its possession. During 
the struggle the pistol fired and deceased fell, whereupon the sur- 
vivor, after stepping from the body four or five steps, instantly 

° : returned and fired the pistol at the head of his late adversary, in- 
flicting a mortal wound. Not more than twenty seconds elapsed 
from their first meeting to the consummation of the homicide : Held, 
That the circumstances attending the homicide did not afford evi- 
dence of that express malice necessary to constitute murder of the 
first degree. Burnham v. The State, 322. 
. 2. See evidence held sufficient to identify a skeleton as that of the 
murdered woman on the trial of her husband for such murder. 
Wilson v. The State, 472. 

3. Facts held sufficient to sustain a verdict of murder in the first 
degree. Jb. 

4, Express malice can only exist where there is a deliberate in- 
tention to take the life or vo inflict some serious injury upon the 
deceased. Ferrell v. The State, 503. 

5. On a trial for murder it is error to instruct the jury that if they 
believe the accused, with a sedate mind and formal design, was at- 
tempting to kill A or B, and without malice towards the deceased, 
and without intention or design, killed her, such malice is carried 
over to the person killed, and the jury should find the accused guilty 
of murder in the first degree. Ib. 

6. Drunkenness neither aggravates nor excuses an act done by a 
party while under its influence ; still it is a fact which may affect both 
physical ability and mental condition, and may be essential in 

. determining the nature and character of the acts of the accused as 
well as the purpose and intent with which they are done. Jb. 

7. Where the accused, under circumstances making the killing 
manslaughter, if effected, in attempting to kill one by accideft 
killed another against whom accused had no malice, such killing 
would not be more penal than that intended; and it was error to 
instruct the jury that “though the killing of the deceased was 
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altogether unintentional, and defendant would have been guilty 
merely of manslaughter had he killed the party he was attempting 
to kill, yet he was nevertheless guilty of murder.”” Jb. 
8. It is competent for the State to show, on a trial for murder, 
the cause of the death without the aid of professional witnesses in a 
case Where death did not ensue immediately after the infliction of a 
wound. Smith v. The State, 643. 
9. Facts held to authorize a verdict of murder in the first de- 
gree. Ib. 


NEW TRIAL. 

1. This court will not revise the action of the District Court refus- 
ing an application for new trial based upon the expectation of ob- 
taining the testimony of an important witness, which must have 
been known to the defendant before the trial, when no diligence was 
shown to obtain such testimony, or reason shown why an application 
for continuance for want of the testimony was not made. Poage v. 
The State, 454. 

2. New trial should not be granted for the incompetency of one of 
the jurors by whom the case was tried, when it is not-shown that the 
incompetency was not known when the juror was accepted or that 
it could have been known by proper inquiry. Roseborough v. The 
State, 570. 


NOTARY PUBLIC. 

1. It seems that the Governor’s appointment of a notary public is 
inoperative without the advice and consent of the Senate. (Paschal’s 
Dig., art. 4687.) Brown v. The State, 478. 

2. On the trial for falsely assuming and pretending to be a notary 
public against one appointed by the Governor without the advice 
and consent of the Senate, it is error to instruct the jury ‘‘that if 
the defendant acted as notary and was not legally entitled to do so 
they would find him guilty, unless he had reasonable ground that 
he was entitled to exercise the functions of the office.”’ The guilt 
or innocence of the accused depended on his ** belief, intent. or hon- 
esty of purpose,”’ and not on the reasonableness of such belief. Jd, 

NUISANCE. 

See statement of the case for facts which, if true, would entitle a 
party to maintain a suit*for equitable relief against one who ob- 
structed a public highway, if the obstruction is of a character to 
constitute a nuisance. Williams v. Davidson, 1. 


OFFICES, INCONSISTENT. 

1. Neither the Governor nor Attorney General, consistently with 
the limitations ana restrictions in the Constitution, can become mem- 
bers of the Board of Education or discharge the duties pertaining 
thereto. Willis vy. Owen, 41. 
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2. The exercise of the duties of the Board of Education, besides 
being legislative, are offices or agencies of public trust, and so can- 
not be held or exercised by those officers proliibited from holding 
two offices, agencies, &c. Ib. 


OFFICIAL BOND. 

1. Sureties on the official bond of an officer are not liable for 
moncys misapplied before the date of such bond. But in a suit on 
such bond, accompanied by an account as part of the petition, which 
showed an indebtedness of the officers at the date of the bond, it is 
held, upon proof of such account, that the presumption is that such 
funds were in the hands of the principal officially, and it devolved 
on the sureties to prove the misappropriation of the money prior to 
the execution of the bond. Hetten v. Lane, 279. 

2. Asuit by the State against a delinquent sheriff for failing to 
pay over taxes collected by him is a suit upon the bond, and the 
breach of the bond is the failure to pay over such taxes; suit not 
being upon the stated account from the comptroller’s office, it is not 
necessary that such account be made part of the petition. Shaw v. 
The Siate, 355. 


ORGANIZATION OF STATE GOVERNMENT. 
‘ The State government of ‘Texas was organized on February 16, 
1846, and until that date the government and laws of the Republic 
were in force. Newby v. Haltaman, 314. 


PARTIES. 
. HUSBAND AND WIFE, 1. 

One sued as a femme sole, who is at the time married, but who 
appears and answers without pleading her coverture, cannot avail 
herself of the fact that she was a femme covert when the same is 
for the first time alleged in the assignment of errors. Caldwell v. 
Brown, 216. 


PARTNERSHIP. 

1. T'wo firms of the same firm name did business in the same 
town; defendant, who was a partner in one firm but not in the 
other, was sued as a member of the firm to which he did not belong 
for the value of goods that had not been purchased by him individ- 

‘ ually iior by his authority ! Held, That he could only be held liable 
as a partner in the firm to which he did not belong where the two 
firms conducted their business in such manner as to justify the con- 
clusion by their customers that there was an identity of interest 
Cushing v. Smith, 261. 

2. Every one who authorizes another to believe him a partner is, 
‘as to the person so authorized, a partner, but the authorization must 

be such as would be regarded suflicient by a reasonable and fair 
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PARTNERSHIP— Continued. 


mau; & mere conjecture that a man is a partuer, though based on 
circumstances tending that way, is not sufficient. Jb. 

3. A merchant who sells goods to one knowing him to be a mem- 
ber of two different firms, for either of which the goods sold would 
be suitable, should ascertain by inquiry with which firm he is deal- 
ing, and if he fails to make such inquiry he cannot hold the firm for 
which the goods were not purchased responsible. Jd. 

4, The denial by a defendant of a partnership is not in the nature 
of a plea of non est factum, and need not be verified by.oath. Jb. 


PERJURY. 


When a conviction is sought on the trial of one charged with 
perjury on the testimony of one witness and corroborating evidence, 
the corroborating evidence’ must corroborate material testimony 
adduced by the State in support of the charge, and not testimony 
in regard to some distinct and immaterial matter. Buie v. The 
State, 532. 


PLEADING. 


PRACTICE, 3. 

1. Unless it affirmatively appear that a contract was in parol, the 
objection that it is in violation of the statute of frauds cannot be 
taken by demurrer or exceptions. Murphy v. Stell, 123. 

2. A petition by the holder of a promissory note alleging the 
failure to pay the note, except the amount credited thereon, which 
amount is not stated, is sufficient. Wood y. Evans, 175. 

3. The cause of action and the breach should be distinctly averred ; 
the facts sufficient to warrant a judgment should be directly and 
distinetly set forth. Jb. , 

4. The denial by a defendant of a partnership is not in the nature 
of a plea of non est factum, and need not be verified by oath. Cush- 
ing v. Smith, 261. 

5. A plea of autrefois convict which fails to state facts showing 
that the former conviction was for the same offense with that charged 
in the second proceeding in which the plea is filed is bad. Bogyess 
v. The State, 347. 

6. An answer to a suit for labor under such contract alleging 
gross neglect, want of care in the business, and drunkenness on 
the part of the laborer so as to interfere in the performance of his 
duty, is sufficient, and it was error in the court below to sustain a 
demurrer thereto. Basse vy. Allen, 481. 


POWERS, EXECUTION OF. 








In a will two persons were named as executors, one of whom 
qualified; the will empowered the executors to sell a house and lot: 
Held, That a sale made by the executor who qualified was a legal 
execution of the power, and passed title to the laud sold. Johnson 
v. Bowden, 671. 
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ADMINISTRATOR, 2, 4. Costs, 1. 
AMENDMENT, 1, 2. REPLEVY BOND, 1, 2. 
CONTINUANCE, 1, 2, 3. WITNEsS, 3. 


1. A defendant duly served by publication, who had answered, 
and at a subsequent term had withdrawn his answer, cannot com- 
plain that an order of dismissal of the suit subsequent to such with- 
drawal was revoked and the suit reinstated. Williams v. Huling, 113. 

2. Although courts are not required to enforce agreements of 
. counsel not reduced to writing, it does not follow that it is error in 
the court to enforce a parol agreement. Jb. 

3. In a suit to correct alleged errors in an account settled and 
closed by note, in which the petition did not contain specific allega- 
tions of error, and the defendant took no exceptions to the petition, 
nor excepted to evidence adduced showing errors in the account, it 
is too late to take advantage of the insufficiency of the petition on 
appeal. Murphy vy. Stell, 123. 

4, A judgment ordering the sale of land seized under attachment 
for debt cannot be enforced pending an appeal prosecuted by claim- 
ants of the land who have executed an appeal bond, (under art. 1492, 
Paschal’s Dig.,) when the title to the land was, as between the at- 
taching creditor and claimants, involved in the same suit. Jidley v. 
Henderson, 135. 

‘5. It is the duty of the court to check all assaults on the character, 
motives, or conduct of counsel, made in argument of a canse, and 
when admonition fails, to enforce obedieuce by fine and imprison- 
ment. Shackelford v. The State, 138. 

6. When an offense is proved as charged in the indictment, the 
fact that the wituesses on whose testimony the indictment was found 
knew nothing of the particular offense proved can avail defendant, 
Cotton v. The State, 169. 

7. When it is shown that defendants against whom judgment was 
rendered were served with process, the omission of the judgment to 
contain a recitation that the parties appeared either in person or by 
attorney is not material. Caldwell v. Brown, 216. 

8. A party to a suit cannot be arbitrarily required to go into the 
trial of his cause when the same is called out of its regular order, and 
before the causes having precedence on the docket have been tried, 
postponed, set, or heeled. Such a course is warranted by uo prin- 
ciple of procedure prescribed by law, and is error for which a judg- 
ment will be reversed, Kirkland v. Sullivan, 233. 

9. Argument of counsel should be restricted to a discussion of the 
facts of the case and the conclusion legitimately deducible from the 
law applicable to them. Thompson v. T'he State, 268. 

10. An obligation to pay a certain sum “tat the earliest possible 
moment”? is conditional, and it devolved on plaintiff suing on the 
obligation to prove the ability of the maker to pay the debt. ow- 
lett vy. Lane, 274. 
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PRACTICE—DISTRICT COURT—Continued. 

11. Such plea to be good must show that the former trial was for 
the same offense as that upon which the trial ishad. Boygess v. 
The State, 347. 

12. A plea.of former acquittal upon a charge of theft from a house 
in which it appears that the theft upon which the first trial was had 
was from a different house, and the articles taken from a different 
person, is sufficient. Jb. 

13. Though a charge clearly erroneous be objected to for the first 
time in this court on appeal, yet, if it relates to a material matter 
and was calculated to mislead the jury to defendant’s injury, it will 
constitute cause for a reversal. Bishop v. The State, 390. 

14. A charge upon the weight of evidence, if excepted to at the 
time by defendant, is made by statute an express ground for re- 
versal; but if not excepted to at the time, but the error is presented 
for the first time in a motion for a new trial, then its consideration 
by the Supreme Court is subject to another and very different rule, 
which is, was such error, under all the circumstances as exhibited 
in the record, calculated to injure the rights of the defendant? Jb. 

15. A party who makes his objection to judicial action prejudicial 
to him, at the proper time, is entitled to have his objection more 
favorably considered than if it had been inopportunely delayed. Jb. 

16. Defendant was indicted for rape. When the case was called, 
the district attorney, with the consent of the court, abandoned 
the prosecution for rape, and announced that he would ask a con- 
viction only for an assault with intent to commit rape. Defendant 
objected to going into trial at once, on the ground that he had relied 
on the one day given him by law after service of the special venire 
in which to complete his application for change of venue, said appli- 
cation being already prepared and sworn to by one witness, and two 
others having agreed to come into town when notified and qualify 
thereto. ‘The court overruled his motion.to postpone, and he was 
forced into trial: Held, That the right of the district attorney thus 
to suddenly change the whole proceedings in the trial of a capital 
case, and put the defendant, without notice, upon trial for the lower 
grade, against his consent, and without giving him the time reason- 
ably necessary to perfect his motion for a change of venue, even with 
the sanction of the district judge, cannot be recognized. Blackburn 
v. ihe State, 522. 

17. The mere failure of the court to provide for partition among 
defendants of property adjudged them where such partition is not 
asked is not grounds for reversal. Wyche v. Clapp, 543. 

18. Upon the sheriff leaving the State, suit may be dismissed as to 
him when not served with citation,-and judgment taken against his 
sureties. The State v. Kelley, 637. 


PRACTICE—SUPREME COURT. 
1. Where there was a conflict of testimony before the jury, on 
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appeal the appellee is entitled to the benefit of all the facts which are 
fairly and reasonably established by the testimony in the record 
tending most strongly to support the judgment. Murphy v. Stell, - 
123. 

2. An appeal bond covering costs and damages will suspend, pend- 
ing appeal, the execution of a judgment ordering the sale of land, 
though it may fail to state the inability of appellant to execute 4 
supersedeas bond; though such statement should Be made, its 
omission is at most but an irregularity. Ridley v. Henderson, 
135. 

3. However obvious it may appear that the date of the offense, as 
given in the statement of facts, was a clerical error, the court will 
reverse where the offense appears by the statement of facts to have 
been committed subsequent to the date of the indictment. Fields y. 
The State, 214. 

: 4. When the petition shows a cause of action which, if established, 

. will support the verdict, and nothing to the contrary appears in the 

record, it will be presumed that facts were in evidence to authorize 
the verdict. Caldwéll v. Brown, 216. 

5. Where the transcript has been withdrawn and an assignment 

of errors copied -into it, but not authenticated by the clerk’s certiti- 

" cate, such assignment of errors cannot be considered, and a motion 

to dismiss will be allowed. . Peak v. Lynch, 276. 

6. It has been the long-established practice to permit transcripts 
filed before the time required by law, on application of the party 
filing them, to be withdrawn to perfect them by supplying deficien- 
cies and correcting irregularities ; but such amended transcripts must 

<a be re-filed and treated as a case pending from the latter date. Jb. 

7.. The court will not notice a certificate made by the prosecuting 
attorney and the judge presiding in the court below that the venue 
was proven, When that fact does not appear in the statement of facts 
in the transcript. Dietz v. The State, 371. 

8. When original papers are ordered to be sent up with the tran- 
script, they should be forwarded with the transcript and their iden- 
tity verified ; it is improper to make such original papers part of the 
transcript. The State vy. Morris, 372. 

9. The court on appeal will presume that the proper charge was 
given, and in writing, in its absence, when the judgment recites that 
the jury were charged, rather than that the judge violated his duty 
by giving a verbal charge ina felony case. Rogers v. I'he State, 406. 

10. It isa universal rule that no court can alter, vacate, or annul 
a final judgment regularly entered in a case of which it has jurisdic- 
tion after the adjournment of the term at which such judgment was 
rendered. City of Brownsville v. Basse, 440. 

11. In absence of a bill of exceptions to the action of the court 
overruling an application for continuance the appellate court will 
not revise such action. Zhe State v. Williamson, 508. 
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PRESCRIPTION. 

When the mode of granting a particular franchise for more than 
thirty years has been, by notorious public act, such as an act ef the 
Congress of the Republic, and afterward of the State, a claim to 
such franchise cannot be established by usage alone for thirty years, 
when no complaint is made of the loss or destruction of the records 
evidencing the grant. Williams y. Davidson, 1. 


PRESUMPTION. 
It will not be presumed where a grant of land had been issued to 
a married man that the wife survived the husband. Proof of heir- 
ship to the husband in a suit by an heir is sufficient as against a 
trespassser. Brandon vy. McNelly, 76. 


RANGE. 

1. In an indictment for fraudulently driving cattle from their 
accustomed range it is not necessary to describe the range .nor to 
allege how far the animal had been driven. Darnell v. The State, 
147. 

2. While it may not be necessary to allege the owner of the live 
stock so driven from its range, yet if the ownership be alleged in 
the indictment the allegation must be proven, and the record, not 
showing such evidence, is cause of reversal of judgment of con- 
viction. Smith v. Z'he State, 433. 

3. Where by one act several cattle belonging to different persons 
were driven from their accustomed range, it is not necessary that 
the act be divided into several charges; the act may be prosecuted 
in ove indictment. Long v. The State, 467. 

4, See an indictment held sufficient to charge the fraudulent 
driving of several cattle from their accustomed range, belonging to ~ 
several persons. 0, 


RAPE. 

1. Penetration should be proved beyond a reasonable doubt, and 
the jury should be so instructed in prosecutions for rape. Davis v. 
The State, 189. 

2. Evidence of an unwarranted liberty with the person of a 
female, however gross, not showing an attempt to commit a rape by 
force, threats, or fraud, will not support a verdict of guilty. J'homp- 
son v. The State, 583. 


RECEP ?. 
An attorney’s receipt for a note for collection may be explained 
by parol evidence. McAdoo v. Lummis, 227. 


RECOGNIZANCE. 

1. Sureties on the recognizance are responsible for the appearance 
of the accused in the District Court, after a reversal of the judgment 
from which the appeal was taken in which the recognizance was 
given. Weaver v. The State, 386. 
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: RECOGNIZANCE— Continued. 
2. “Unlawful card-playing”’ is a sufficient name for the offense 
in a recognizance in an appeal from a conviction for playing at 
cards at a public place. Lowrie v. The State, 603. 


*REPLEVY BOND. 

1. Upon. seizure of a slave in 1857, found in the possession of C, 
under sequestration in a suit against B, a bond was executed which 
recited on its face that it was given by C, as principal, and B and 
another, as surety, conditioned that C ‘should have her (the,slave) 
forthcoming to abide the decision of the court, or will pay the value 
thereof in case the suit be decided against him;’’ C was not a 
party to the suit, but the bond was signed first by B, the defend- 

. ant: Held, That the bond, though irregular, must be treated asa 
replevy bond executed by the defendant, and a judgment rendered 
thereon is not affected by said irregularity. Pait vy. McCutchen, 
291. 

. 2. When one who believed his possession to be rightful executed 
a replevin bond for the delivery of a slave in 1857, and was after- 
wards, when final judgment. was rendered, prevented from delivery 
of the property by the laws of the United States and Texes, by rea- 
son of its having ceased to be property, he was relieved thereby 

4 from all liability on his bond. J0. 


: RES GEST 2. 
1. The statements of one accused of theft, when first arrested, 
after being found in possession of stolen property, but against whom 
the evidence of guilt is only circumstantial, constitute part of the 
res geste, and are admissible in evidence in his defense. Shackel- 
ford v. The State, 138. 
2. It is error to exclude from the jury evidence that the defendant 
claimed the property as his own when charged with the theft. Dar- 
nell y. The State, 147. 
3. Where there is evidence that the accused set up claim to prop- 
5 erty for the theft of which he is upon trial, the intent of the taking 
by the defendant should be submitted to the jury by the charge of 
the court. Thompson v. The State, 268. 
RESIDENCE. 
EVIDENCE, 6. 
RIPARIAN PROPRIETORS. 
The riparian proprietor may be given a preference over others 
‘ wheu applying for the right to exercise a franchise, (i. ¢.. a toll 
bridge.) but his position in that respect does not confer the franchise. 
Williams vy. Davidson, 1. 
ROAD. 
In a trial for obstructing a public road, the character of the road 
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ROAD— Continued. 
may be established as public by evidence of long-continued use as 
such, and by an order of the County Court assigning hands to work 
on it as a public road. McWhorter ¥. The State, 666. 


SCHOOL DISTRICTS. 

1. The Constitution requires the State to be divided into convenient 
school districts, and boards of school directors appointed for such 
districts, to whom important legislative powers may be mitrusted ; 
there is nothing tending to show that this power could be delegated 
to the Superintendent of Public Instruction or other officers, Witlis 
v. Owen, 41. 

2. It is evident that the school districts (formed by laying off the 
State into convenient districts) are the basis of the school system 
contemplated in the Constitution. The local boards of directors 
and the Superintendent of Public Instruction are intended to be the 
leading and essential factors in the school system. Jb. 

3. When the school districts have been so formed, the legislative : 
power allowed to be delegated to them must be really vested in 
them ; it cannot be vested in some other tribunal. Jd. . 

4. The Legislature could give the district boards legislative power 
to manage the accrued school funds of the districts, and the question, 


of how mucli deficiency was necessary for building school houses 
and supporting schools, and the levy of a tax for such deficiency by 
such boards as guasi corporations. Jb. : ; 


5. The machinery of the district boards is necessary in ascertain- 
ing the wants of each district, and to that end, the Constitution 
provides for raising such sum by taxation in the several school dis- 
tricts ‘‘as will be necessary ’’ for school purposes. 1b, 

6. The determination of the amount of the levy, within the maxi- 
mum fixed by the Legislature, by the district boards, may be regarded 
as the exercise of legislative powers in regard to the school fund of ~ 
the district. Jb. 


SCHOOL TAX. 
1. ‘he one per cent. school tax levied under act of April 24, 1871, 
was not levied by directors of such school districts as was contem- 


plated by the Constitution. Willis vy. Owen, 4). " 
2. Considering the act of April 24, 1871, as indicating the agent ; 


cies for, and directing them to subdivide the State into convenient 
school districts, these agents have not, in fact, followed their legal 
directious, but have acted under the control of the Board of Educa- 
tion. Jb. 

3. The supervisors appointed under this act either divided their 
territory by designating each county as a school district, or they 
adopted the division as made under the act of Augnst 13, 187. 
arded as a legal subdivision of the State into con- 


1b. 





This cannot be reg 
venient school districts. 
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SCHOOL TAX—Continued. 


4, Theact of August 13, 1870, creating each county a school dis- 
trict was modified by the act of 1871, providing that the supervi-: 
sors should subdivide their territory as aforesaid. The amendments 
were not recognized or acted upon in this regard by the Board of 
Education. Jb. 


“ SCIRE FACIAS. 


A scire facias which fails to state everything necessary to justify 
a final judgment in default of answer is defective ; it should state 
enough to answer the purpose of a petition and ' writ of citation. 
Brown v. The State, 349. 


SELF-DEFENSE. 


1. One who seeks to justify a homicide on the ground of threats 
against his life, under article 612 of the code, must show that the de- 
ceased at the time of the homicide did some act which was reason- 
ably calculated to induce the belief, and did imduce the belief, that 
the accused was then in immediate and imminent danger of losing 
his life, or of suffering some great bodily harm, from that which 
really was, or reasonably appeared to be at the time, an impending 
attack by the deceased. It is not practicable to fix on what that act 
demonstrating the intention shall be, but it must be some act which 
is reasonably calculated to induce the belief that the threatened 
attack has then commenced, to be then executed, and not a mere act 
or preparation to execute the threat at some other period of time, 
either speedy or rethote. Irwin v. The State, 236. 

2. By the code threats are admissible as independent evidence, 
without first establishing a predicate for their admission by proof of 
acts done at the time of the killing, to which they might give addi- 
tional force, but the effect of such evidence may be subsequently 
explained away and destroyed by the charge of the court’ in the 
absence of evidence tending to prove such aets. Horbach v. The 
State, 242. 

3. Facts held sufficient to warrant or excuse the use of a pistol in 
self-defense. Burch v. The State, 376. 


SEPARATE PROPERTY. 


B conveyed land to A’s wife during coverture, and received from 
her the purchase-money. Subsequently A joined his wife in a title 


‘bond to C, who executed his note for the purchase-money, payable 


to her. C went into possession, and afterwards refused to pay his 
note or return possession. After suit was begun by A and wife 
against C to cancel the sale and recover possession, C conveyed to 
B, who, after going into possession, was made a party defendant, 
and set up his purchase from C, and also a deed under execution 

issued on a judgment in his favor against A, rendered after B’s 
conveyance to A’s wife. On appeal by B (in which C did not 
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SEPARATE PROPERTY— Continued. 





join) from a- judgment rendered against him for the land and its 
rents, Held, i. That the rights of C, who had not joined in the 
appeal, could not be considered. 2, That, as C had no just cause 
of objection to the position in which A and wife had placed the 
title to the land, so neither had B by ‘virtue of any right he acquired 
under the deed from C, 3. That, as B asserted no claim at any 
stage of the Suit to the property except as resulting from the pur- 
chase of it at execution sale as community property, it was necessary 
to his defense to show that -the land was community, and that he 
could not, under such circumstances, be heard to claim for the first 
time on appeal the interest he may have acquired at execution sale, 
which A may have inherited from his deceased wife. 4. The fact 
that the deed was made to A’s wife by B himself; that the note 
given by C when he bought was made payable to her individually ; 
that A, by joining in -her ‘bond for title to C, recognized it as her 
property, and did again by joining her in a suit for it as her sepa- 
rate property when there was no conceivable motive for falsifying 
the truth as to ownership; that her separate right was never called 
in question until the institution of the suit, (with other facts stated 
in the opinion,) warranted the jury in finding that the land was the 
separate property of A’s wife, in the absence of any direct evidente 
that the purchase-money was furnished from her separate means. 
McAfee v. Robertson, 591. 


SERVICE. 


A sheriffs return, as follows: ** Executed by delivering to B. C. 
H. Johnson a true copy of this citation, together with accompany- 
ing certified copy plaintiff's petition April 22, 1874,”’ held suflicient— 
the defendant’s name being properly given. Johnson v. Barthold, 
556. 


SHERIFF. 





1. A sheriff removed by the district judge on motion of the dis-. 
trict attorney can appeal from the order removing him. Gordon v. 
The State, 330. 

2. The sheriff is entitled to notice of the chargés against him, and 
the charge must specify some act or omission since his election 
showing his unfitness for the office. Jb. 

3. Prior to the act of March 15, 1875, disqualifying certain per- 
sons (sheriffs, &c.) from exercising the functions of offices from 
which they have been removed, the removal by the district judge of ° 
a sherilf was no obstacle to his election to and holding the same 
office from which he had been removed, Jb. 

4. A suit by the State against a delinquent sheriff for failing to 
pay over taxes collected by him is a suit upon the bond, and the 
breach of the bond is the failure to pay over such taxes; suit not 
being upon the stated account from the comptroller’s ollice; it is 
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SHERIFF— Continued. 












not necessary that such account be made part of the petition. Shaw 
v. The State, 355. ; 

5. An action in the name of the State will lie against the sureties 
of a sheriff, as collector of taxes, executed to the State for default of 
such sheriff in paying over moneys collected of the school tax 
levied for the years 1871 and 1872. The State v. Kelley, 667. - 

6. Such liability is not affected by the fact that the levy of such 
taxes was made subsequent to the date of the bond. Jb. 

7. The sheriff's bond to secure the county revenue is for the se- 
curity of the revenue levied to defray the ordinary expenses of the 
county from year to year. Jb. 


SHERIFF’S SALE. r 








1. Upon a sale.under execution of the equity of redemption, 
where a larger sum is bid than the amount of the judgment under 
which the sale is made, the purchaser at such sheriff sale upon buy- 
ing in the incumbrance is not thereby entitled to the excess bid at 
the execution sale. Cook v. Gatewood, 185. 

2. Such excessis subject to garnishment in proceedings against 
the judgment debtor. Jb. 


STARE DECISIS. 








The rule of stare decisis applies when a decision has been recog- 
nized as a law of property, and conflicting demands have been 
adjusted, and contracts made with reference to and on faith .of it ; 
but not to questions involving the construction and interpretation 
of the organic law,the structure of the government; and the limita- 
tions upon the legislative and executive power of safeguards against 
tyranny and oppression. Willis v. Owen, 41. 


STATUTE OF FRAUDS. 










- To sustain a parol gift of lands, followed by possession and large 
expenditure in improvements thereon by the grantee, it is necessary 
that the terms and conditions of such contract be clear and free from 
ambiguity, and that possession was taken and improvements made 
on the strength of it. Permissive occupation by the father, anc 
expectation of a gift by the son, will not be sufficient to bring the 
ease Within the rule. Murphy vy. Stell, 124. 


SUNDAY. 


























- 1. The common law forbids any judicial act on the Sabbath. 
= v. The State, 431. 

The proyision in the Code of Procedure (Paschal’s Dig., art. 
3150) making it the duty of the judge to sit during the whole of the 
Sabbath in eases where less than six hours remain after verdict 
before the court, by law, must adjourn, plainly indicates that in all 
other cases the term of the court shall adjourn at the end of the six 
Judicial days of the week. JO. 
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SUNDA Y— Continued. ° 
3. A verdict returned on the Sabbath in a case submitted to the 
jury on the last Saturday of the term of the District Court is a ‘ 
nullity. Ib. 


SUPERINTENDENT OF PUBLIC INSTRUCTION. 

By the Constitution, the Superintendent of Public Instruction has ’ 
the supervision of the public free schools, is required to perform 
such other-(executive) duties as the Legislature may require, to 
recommend needful amendments to the school-laws, and to report 
to each session of the Legislature the condition of the schools. By 
the statute, these powers are conferred on the Board of Education, 
besides other duties, such as forming rules for the government of 
schools, examination of teachers and their compensation, the studies 
to be pursued, and the authority to prescribe the manner of collect- - 
ing and disbursing the one per cent. school tax. Willis y. Owen, 41. 


SUPERSEDEAS BOND. 

An appeal bond covering costs and damages wil suspend, pend- 
ing appeal, the execution of a judgment ordering the sale of land, 
though it may fail to state the inability of appellant to execute a 
supersedeas bond; though such statement should be made, its omis- 
sion is at most but an irregularity. Riley v. Henderson, 135. 





SURETIES. 
OFFICIAL BOND. 


SWINDLING. : 

To constitute the offense of swindling, the title to money or prop- 
erty must be obtained by the accused, or must pass from the injured 
party. Where the possession is obtained by false pretenses, or the 
taking be originally with intent to deprive the owner, the offense is 
theft. Cline v. The State, 494. ° 


TAX COLLECTOR. 

: 1. Article 7638, Paschal’s Digest, does not provide two remedies 

against a delinquent tax collector, one by suit on the bond and ‘the 
: other on the ‘certified’ account,’’ but contemplates suit upon the 
bond and immediate notice publishied, &e., and no judgment to be 
had until three months after such notice : upon such proceedings the 
ten per centum damages are to be assessed upon the amount of 
indebtedness in the judgment. Shaw v. The State, 355. 

2. Damages ean only be assessed upon complying with the stat- 
ute (Paschal’s Dig., art. 7638) as to notice, publication, and filling 
certified account; and the settlement of the balance by the delin- 
quent before expiration of three months discharges damages as well 
as the debt. Jd. 
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THEFT. 












































CHARGE OF COURT, 3, 4. 

RES GEST, 1. 

1. Where one person has: the general.and another the special 
property in the thing stolen, the indictment may allege the prop- 
erty to be in either. Cox v. The State, 101. 

2. Where property is stolen in one county and carried by the 
thief into another, the taking may be charged to have occurred in 
either. Jb. 

3.:It is consent to the taking for the owner to obtain the aid of a 
detective, who, for the purpose of detection. joins the defendant ina 
criminal act designed by the defendant and carried into execution 
by actual theft. Pigg v. The State, 108. 

4. The rule in such case is, that the possession of property recently 
stolen is evidence against the accused, which is to be taken and con- 
sidered by the jury in connection with the other testimony in the 
case. Thompson vy. The State, 268. 

5. When a stolen article is sold by the thief and afterwards stolen 
from the purchaser an indictment for the last theft may allege the 
ownership either in the-true owner or the purchaser. Boggess v. 
The State, 347. 

6. The statute reducing theft to a misdemeanor, (Paschal’s Dig., 
article 2397,) upon the voluntary return of the property stolen before 
prosecution, does not apply where the character of the property 
has been changed, as from live hogs to pork. Horseman vy. The State, 
353. 

7. Contradictory statements of accused are not evidence of crime 
where the testimony clearly indicates others as the offenders and 
furnishes another motive for such statements than concealment of 
the guilt of the accused. Porter v. The State, 367. 

8. Where the testimony showed a theft of hogs by the husband, 
and that the hogs had been driven home by him and there slaugh- 
tered, false statements made by his wife as to’the stolen property 
are not evidence of her guilt, in absence of any proof of her par- 
ticipation in the inception or execution of the offense. Jd. 

9. An indictment for carrying away fence rails will not lie under 
Penal Code, article 717, punishing cutting and destroying and carry- 
ing away timber. McCauley v. The State, 374. 

10. When, on the trial of one charged with theft, the testimony is 
of such a character as to require the court to inform the jury what 
facts would rebut the presumption of a fradulent taking, an omission 
to give such information in the charge is a material error, calculated ° 
to injure the rights of the defendant, by leaving the jury.to decide 
the law as well as the facts of the case. Bishop v. The Siate, 390. 

11. Where two persons were indicted for theft and one put upon 
trial, and the testimony showed that the accused was present only 
as a hired hand of his codefendayt, it devolved upon the State to 
“prove, in ordér to convict upon evidence of the. recent joint posses- 








INDEX. - 99} 


THEFT— Continued. 











sion by the parties indicted of the stolen property, that the defendant 
had knowledge that the taking was illegal or that the circumstances 
were such as to charge lim with such notice. Ivey v. The State, 425. 

12. On a trial for theft of cattle the State cannot prove the posses- 
sion by the accused of stolen cattle other than those described in the 
indictment, unless it be shown that they were taken at the same 
time by the same persons. Jd. 

13. Should such testimony be admitted, it is error to exclude 
evidence that defendant had been tried and acquitted for theft of 
such other eattle. lh. 

14. A party hired: for one day *‘to butcher and cut up beef”? is 
not a domestic servant within the meaning of the code, and theft 
from the shop, committed by him, of his employer’s property pend- 
ing such employment, is theft from a house under the law. Richard- 
son v. The State, 456. 

15. An indictment charging the fraudulent driving of cattle from 
their range, ind followed by a charge of theft, but in such charge 
not describing the property taken, will not be considered as a sep- 
arate count. but only as a summation of the preceding acts into one 
charge. Long v. The State, 467. 

16. On the trial of B for theft he offered in evidence a bill of sale 
to the property alleged to have been stolen to justify his possession. 
An objection by the district attorney to its introduction was with- 
drawn andthe paper read. In the absence of any evidence of its 
alteration, except that which an inspection of the paper may have 
furnished, the court instructed the jury that. if they believed that 
the bill of sale was altered or antedated, they should discard it from 
their consideration: Held, error, because the action of the district 
attorney was calculated to throw the defendant’s counsel off his 
guard, and prevent him frem introducing evidence to sustain the 
genuineness of the paper. Purtell v. The State, 483. 

17. Every frauduient taking of property is not theft, and a charge 
that ‘*the crime of theft is complete by the act of fraudulent taking 
into possession property not his own”? is erroneous. Jd. - 

18. To constitute the offense of swindling, the title to money or 
property must be obtained by the accused, or must pass from the 
injured party. Where the possession is obtained by false pretenses, 
or the taking be originally with intent to deprive the owner, the 
offense is theft. Cline v. The State, 494. 

19. On the trial of one indicted for theft of a yearling,-the dis-° 
trict attorney asked a witness who had stated that defendant had 
some young cattle, how-he obtained them, to which the witness 
answered, over the objection of defendant, that ‘* defendant has some 
young cattle, but had no stock cattle; that he conscripted those he 
had. and that witness understood conscription to mean the taking of 
cattle that did not belong to the one taking, or in other words, steal- 
46 
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ing.’’? The refusal of the court to exclude the answer, held to be error. 
Debbs v. The State, 650. 


20. One who unlawfully takes and appropriates to his own use an 
unbranded yearling, the property of another, without the owner's 
consent, thergh liable for a trespass, cannot be convicted of theft if 
he took the animal in the day-time, and openly in the presence of 
others, under the apparent belief that the owner had forfeited his 
right. Jb. 

21. In an indictment for theft of an estray it is not necessary that 
the animal stolen be described as “coming within the meaning of an 
estray.”’ McGee v. The State, 662: 

22. See facts held insufficient to sustain a verdict of guilty of 
theft. b.. 


THREATS. 


1. Neither former threats to assassinate nor the desperate character 
of the deceased can be admitted in evidence, under article 612, unless 
the deceased is shown to have done seme act at the time of the hom- 
icide indicating his purpose then to take the life of the deceased. 
Irwin v. The State, 236. 

2. Threats, under the code, are admissible as independent evi- 
dence on the part of the defendant on trial for murder, but the force 
of snch evidence is subject to be controlled by the charge of the court, 
unless supported by evidence of acts done at the time of the killing, 
as contemplated in the code. Horbach v. The State, 242. 

3. It is sufficient to charge that the accused did seriously threaten 


to take the life of another in an indictment under article 6585, Pas- 


chal’s Digest.. Longley v. The State, 490. 

4. Whether the threat was seriously made is a question of fact, 
not of law, and should be submitted to the jury, Jb. 

5. It is admissible for the prosecution to give in evidence several 
threats by the accused on different occasions. Jd. 


TRIAL OF RIGHT OF PROPERTY. 


On the trial of the right of property when the verdict is against 
the cluimant, who has given bond under the statute, (Paschal’s Dig., 
art.5310,) it is error to render judgment against him for the value of 
the property. The claimant has ten days within which to return 
the property, on failure to do which the clerk’s indorsement on the 
band that it has been forfeited has the force of a judgment. (Pas- 
chal’s Dig., art. 5316.) Mardio v. Johnson, 225. 


VARIANCE. 


Where on a trial for theft of a gelding, the statement of the facts 
shows that the word horse is used in describing the animal stolen, 
and no question was made below, quere, Whether the court on appeal 
would reverse for variance in proof. Pigg v. The State, 108. 
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VENUE. 


Proof of tne venue must appear in the statement of facts ina 
criminal case, or a judgment of guilty will be reversed. Burch v. 
The State, 376. 


VERDICT. 


Tf the charge of the court should by its terms authorize a verdict 
fora cause of action not pleaded in the petition, yet if the verdict 
shows by its language that it was not based on the erroneous charge, 
but was responsive to a cause of action properly pleaded, the judg- 
ment rendered thereon will-not be disturbed in the absence of a 
statement of facts. Caldwell v. Brown, 216. 


WILLS. 


1. Such wills can be made by husband and wife, but the probate of 
the will by the widow surviving does not bind her or her community 
interest in the property for the payment of the legacies in the will. 
Wyche v. Clapp, 543. 

2. A deed for community property to satisfy such legacies by the 
widow must, as to the extent of her interest, be considered voluntary 
and without consideration. Jb. 

3. A will made, conferring powers upon executors, while the stat- 
utes of the State provide that the will may be administered by the 
survivor, or by one qualifying, on the death, resignation, or refusal 
to act of the others, will be considered as conferring such powers 
upon those who by law might diseharge the duties of executors. 
Johnson vy. Bowden. 671. 


WITNESS. 








1. When the declarations made by a witness to one accused of 
crime, charging him with it, are given in evidence by the State, the 
defendant is entitled, on cross-examination, to have in evidence the 
response made to the aceusations. Shackelford v. The State, 188. 

2. If leading questions appear to have been allowed over objections 
the reasons for such irregularity should be given by the judge in the 
bill of exceptions. It iserror to allow leading questions, there being 
no reason for allowing them farnished in the record. Davis v. The . 
State, 189. , 

3. The issuance of a subpeena for a witness curing the progress of 
a cause, at the request of a party, is a matter of right when it is not 
shown that the witness’ attendance cannot be procured, and is.not a 
mutter resting in the diseretion of the judge or clerk. Edmondson 
v. The State, 230. 

4, The bookkeeper in the comptroller’s office bejng examined in 
aid of the certified account, and testifying to having made the state- 
ucut of the account in evidence, and that it was correct, on testify- 
ing that there had been an accounting between the comptroller and 
the defendant, should have been allowed on cross-examination to 
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-state how the account stood upon such accounting, and its satisfae- 
tion by payment, if in fact such payment had been made. Shaw vy. 
The State, 355. 

5. When a witness is re-examined at the request of the jury, after 
their retirement and return into court, the omission of-the judge to 
direct the witness to confine his testimony to the particular point of 
disagreement, and to make his statement in the language used by 
him in his first examination as nearly as he can, will, when the wit- 
ness, in the absence of such caution, has given additional evidence, 
be ground for reversing a judgment of conviction. Tarver v. The 
State, 464. 


WRIT OF ERROR. 

A petition for writ of error addressed to the Supreme Court is not 
on that account defective ; the petition may be addressed to the clerk 
of the District Court, or to the Supreme Court. Johnson v. McCutch- 

ings, 553. 














